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DEPARTMENT OF HOMELAND 
SECURITY 

6 CFR Part 5 

[Docket No. USCBP–2019–0040] 

Privacy Act of 1974: Implementation of 
Exemptions; Department of Homeland 
Security/U.S. Customs and Border 
Protection-009 Electronic System for 
Travel Authorization (ESTA) System of 
Records 

AGENCY: U.S. Customs and Border 
Protection, U.S. Department of 
Homeland Security. 
ACTION: Final rule. 

SUMMARY: The Department of Homeland 
Security (DHS) is issuing a final rule to 
amend its regulations to exempt 
portions of a newly updated system of 
records titled, ‘‘Department of 
Homeland Security/U.S. Customs and 
Border Protection-009 Electronic System 
for Travel Authorization (ESTA) System 
of Records’’ from certain provisions of 
the Privacy Act. Specifically, the 
Department exempts portions of this 
system of records from one or more 
provisions of the Privacy Act because of 
criminal, civil, and administrative 
enforcement requirements. 
DATES: This final rule is effective March 
16, 2020. 
FOR FURTHER INFORMATION CONTACT: For 
general questions please contact: Debra 
L. Danisek (202) 344–1610, CBP Privacy 
Officer, Privacy and Diversity Office, 
1300 Pennsylvania Ave. NW, 
Washington, DC 20229. For privacy 
issues please contact: Jonathan R. 
Cantor (202) 343–1717, Acting Chief 
Privacy Officer, Privacy Office, 
Department of Homeland Security, 
Washington, DC 20528. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Department of Homeland 
Security (DHS) U.S. Customs and 
Border Protection (CBP) published a 

notice of proposed rulemaking in the 
Federal Register, (84 FR 30634 June 27, 
2019), proposing to exempt portions of 
the system of records from one or more 
provisions of the Privacy Act because of 
criminal, civil, and administrative 
enforcement requirements. DHS issued 
the ‘‘DHS/CBP–009 Electronic System 
for Travel Authorization (ESTA) System 
of Records’’ in the Federal Register at 
84 FR 30746 on June 27, 2019, to 
provide notice to the public that (1) 
DHS/CBP is expanding the categories of 
individuals to clarify the use of ESTA at 
all ports of entry; (2) to clarify that this 
system covers records obtained on the 
Form I–94W ‘‘Nonimmigrant Visa 
Waiver Arrival/Departure Record,’’ the 
paper version of ESTA; (3) to clarify that 
the ESTA application includes 
questions about travel to any 
Department of State-designated state 
sponsor of terrorism, and that DHS/CBP 
will no longer list the specific countries; 
(4) to specify that all ESTA vetting 
results and derogatory information in 
the Automated Targeting System (ATS); 
(5) to clarify and expand several 
previously issued routine uses; (6) to 
clarify that this system contains records 
or information recompiled from or 
created from information contained in 
other systems of records that are exempt 
from certain provision of the Privacy 
Act; and (7) to expand the applicability 
of the previously issued exemptions 
from the Privacy Act. 

DHS/CBP invited comments on both 
the Notice of Proposed Rulemaking 
(NPRM) and System of Records Notice 
(SORN). 

Public Comments 

DHS received one comment on the 
NPRM and no comments on the SORN. 

NPRM 

CBP received one comment on the 
published NPRM regarding the 
collection of biometrics by the U.S. 
Government generally, and not specific 
to the ESTA system of records. CBP 
appreciates the public comment and 
strives to be transparent regarding all 
traveler operations. After consideration 
of the public comment, CBP has 
determined that the exemptions should 
remain in place and will implement the 
rulemaking as proposed. 

List of Subjects in 6 CFR Part 5 

Freedom of information, Privacy. 

For the reasons stated in the 
preamble, DHS proposes to amend 
Chapter I of Title 6, Code of Federal 
Regulations, as follows: 

PART 5—DISCLOSURE OF RECORDS 
AND INFORMATION 

■ 1. The authority citation for Part 5 
continues to read as follows: 

Authority: 6 U.S.C. 101 et seq.; Pub. L. 
107–296, 116 Stat. 2135; 5 U.S.C. 301. 

Subpart A also issued under 5 U.S.C. 552. 
Subpart B also issued under 5 U.S.C. 552a. 

■ 2. In Appendix C to Part 5, revise 
paragraph 20 to read as follows: 

Appendix C to Part 5—DHS Systems of 
Records Exempt From the Privacy Act 

* * * * * 
20. The Department of Homeland Security 

(DHS)/U.S. Customs and Border Protection 
(CBP)–009 Electronic System for Travel 
Authorization (ESTA) System of Records 
consists of electronic and paper records and 
will be used by DHS and its components. The 
DHS/CBP–009 Electronic System for Travel 
Authorization (ESTA) System of Records is a 
repository of information held by DHS in 
connection with its several and varied 
missions and functions, including the 
enforcement of civil and criminal laws; 
investigations, inquiries, and proceedings 
there under; national security and 
intelligence activities. This system of records 
covers information collected by, on behalf of, 
in support of, or in cooperation with DHS 
and its components and may contain 
personally identifiable information collected 
by other federal, state, local, tribal, foreign, 
or international government agencies. As part 
of the process of determining ESTA 
eligibility or admissibility to the United 
States under the Visa Waiver Program, CBP 
collects two types of data for which it claims 
different exemptions. 

(a) CBP will not assert any exemption to 
limit an individual from accessing or 
amending his or her record under subsection 
552a(d) with respect to information 
maintained in the system as it relates to data 
submitted by or on behalf of a person who 
travels to visit the United States and crosses 
the border, nor shall an exemption be 
asserted with respect to the resulting 
determination (approval or denial). However, 
pursuant to 5 U.S.C. 552a(j)(2), CBP will not 
disclose the fact that a law enforcement or 
intelligence agency has sought particular 
records because it may affect ongoing law 
enforcement activities, and thus, the 
Secretary of Homeland Security has 
exempted such records covered by this 
system from sections (c)(3), (e)(8), and (g) of 
the Privacy Act of 1974, as amended, as is 
necessary and appropriate to protect this 
information. Further, DHS will claim 
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exemption from section (c)(3) of the Privacy 
Act of 1974, as amended, pursuant to 5 
U.S.C. 552a(k)(2) as is necessary and 
appropriate to protect this information. 

(b) Additionally, this system contains law 
enforcement and other derogatory records or 
information recompiled from or created from 
information contained in other systems of 
records that are exempt from certain 
provisions of the Privacy Act. For these 
records or information only, the Secretary of 
Homeland Security, pursuant to 5 U.S.C. 
552a(j)(2), has exempted this system from the 
following provisions of the Privacy Act: 5 
U.S.C. 552a(c)(3), (c)(4); (d)(1)–(4); (e)(1), 
(e)(2), (e)(3), (e)(4)(G), (e)(4)(H), (e)(4)(I), 
(e)(5), and (e)(8); (f); and (g). Additionally, 
the Secretary of Homeland Security, pursuant 
to 5 U.S.C. 552a(k)(2), has exempted this 
system from the following provisions of the 
Privacy Act, 5 U.S.C. 552a(c)(3); (d)(1)–(4); 
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I); and (f). 
Exemptions from these particular subsections 
cited above under (a) and (b) are justified, on 
a case-by-case basis to be determined at the 
time a request is made, for the following 
reasons: 

(i) From subsection (c)(3) and (c)(4) 
(Accounting for Disclosures) because release 
of the accounting of disclosures could alert 
the subject of an investigation of an actual or 
potential criminal, civil, or regulatory 
violation to the existence of that investigation 
and reveal investigative interest on the part 
of DHS as well as the recipient agency. 
Disclosure of the accounting would therefore 
present a serious impediment to law 
enforcement efforts and/or efforts to preserve 
national security. Disclosure of the 
accounting would also permit the individual 
who is the subject of a record to impede the 
investigation, to tamper with witnesses or 
evidence, and to avoid detection or 
apprehension, which would undermine the 
entire investigative process. 

(ii) From subsection (d) (Access and 
Amendment to Records) because access to 
the records contained in this system of 
records could inform the subject of an 
investigation of an actual or potential 
criminal, civil, or regulatory violation to the 
existence of that investigation and reveal 
investigative interest on the part of DHS or 
another agency. Access to the records could 
permit the individual who is the subject of 
a record to impede the investigation, to 
tamper with witnesses or evidence, and to 
avoid detection or apprehension. 
Amendment of the records could interfere 
with ongoing investigations and law 
enforcement activities and would impose an 
unreasonable administrative burden by 
requiring investigations to be continually 
reinvestigated. In addition, permitting access 
and amendment to such information could 
disclose security-sensitive information that 
could be detrimental to homeland security. 

(iii) From subsection (e)(1) (Relevancy and 
Necessity of Information) because in the 
course of investigations into potential 
violations of federal law, the accuracy of 
information obtained or introduced 
occasionally may be unclear, or the 
information may not be strictly relevant or 
necessary to a specific investigation. In the 
interests of effective law enforcement, it is 

appropriate to retain all information that may 
aid in establishing patterns of unlawful 
activity. 

(iv) From subsection (e)(2) (Collection of 
Information from Individuals) because 
requiring that information be collected from 
the subject of an investigation would alert the 
subject to the nature or existence of the 
investigation, thereby interfering with that 
investigation and related law enforcement 
activities. 

(v) From subsection (e)(3) (Notice to 
Subjects) because providing such detailed 
information could impede law enforcement 
by compromising the existence of a 
confidential investigation or reveal the 
identity of witnesses or confidential 
informants. 

(vi) From subsections (e)(4)(G), (e)(4)(H), 
and (e)(4)(I) (Agency Requirements) and (f) 
(Agency Rules), because portions of this 
system are exempt from the individual access 
provisions of subsection (d) for the reasons 
noted above, and therefore DHS is not 
required to establish requirements, rules, or 
procedures with respect to such access. 
Providing notice to individuals with respect 
to existence of records pertaining to them in 
the system of records or otherwise setting up 
procedures pursuant to which individuals 
may access and view records pertaining to 
themselves in the system would undermine 
investigative efforts and reveal the identities 
of witnesses, potential witnesses, and 
confidential informants. 

(vii) From subsection (e)(5) (Collection of 
Information) because with the collection of 
information for law enforcement purposes, it 
is impossible to determine in advance what 
information is accurate, relevant, timely, and 
complete. Compliance with subsection (e)(5) 
would preclude DHS agents from using their 
investigative training and exercise of good 
judgment to both conduct and report on 
investigations. 

(viii) From subsection (e)(8) (Notice on 
Individuals) because compliance would 
interfere with DHS’s ability to obtain, serve, 
and issue subpoenas, warrants, and other law 
enforcement mechanisms that may be filed 
under seal and could result in disclosure of 
investigative techniques, procedures, and 
evidence. 

(ix) From subsection (g) (Civil Remedies) to 
the extent that the system is exempt from 
other specific subsections of the Privacy Act. 

Jonathan R. Cantor, 
Acting Chief Privacy Officer, Department of 
Homeland Security. 
[FR Doc. 2020–04987 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

6 CFR Part 5 

[Docket No. USCBP–2019–0041] 

Privacy Act of 1974: Implementation of 
Exemptions; Department of Homeland 
Security/U.S. Customs and Border 
Protection–022 Electronic Visa Update 
System (EVUS) System of Records 

AGENCY: U.S. Department of Homeland 
Security, U.S. Customs and Border 
Protection. 
ACTION: Final rule. 

SUMMARY: The Department of Homeland 
Security (DHS) is issuing a final rule to 
amend its regulations to exempt 
portions of a newly updated system of 
records titled, ‘‘Department of 
Homeland Security/U.S. Customs and 
Border Protection–022 Electronic Visa 
Update System (EVUS) System of 
Records’’ from certain provisions of the 
Privacy Act. Specifically, the 
Department exempts portions of this 
system of records from one or more 
provisions of the Privacy Act because of 
criminal, civil, and administrative 
enforcement requirements. 
DATES: This final rule is effective March 
16, 2020. 
FOR FURTHER INFORMATION CONTACT: For 
general questions please contact: Debra 
L. Danisek (202) 344–1610, CBP Privacy 
Officer, Privacy and Diversity Office, 
1300 Pennsylvania Ave. NW, 
Washington, DC 20229. For privacy 
issues please contact: Jonathan R. 
Cantor (202) 343–1717, Acting Chief 
Privacy Officer, Privacy Office, 
Department of Homeland Security, 
Washington, DC 20528. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Department of Homeland 
Security (DHS) U.S. Customs and 
Border Protection (CBP) published a 
notice of proposed rulemaking (NRPM) 
in the Federal Register (8 FR 30632 June 
27, 2019) proposing to exempt portions 
of DHS/CBP–022 Electronic Visa Update 
System (EVUS) System of Records from 
one or more provisions of the Privacy 
Act because of criminal, civil, and 
administrative enforcement 
requirements. DHS issued the ‘‘DHS/ 
CBP–022 Electronic Visa Update System 
(EVUS) System of Records’’ in the 
Federal Register at 8 FR 30751 on June 
27, 2019, to provide notice to the public 
to (1) clarify that the EVUS enrollment 
information includes questions 
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necessary to evaluate whether a covered 
alien’s travel to the United States poses 
a law enforcement or security risk, and 
to make administrative changes to 
remove references to the specific EVUS 
application questions and data 
elements; (2) provide additional 
transparency that vetting results are 
retained in ATS; (3) expand the 
previously issued exemptions to clarify 
that DHS/CBP is exempting certain 
portions of records in this system from 
provisions of the Privacy Act of 1974 
because of criminal, civil and 
administrative enforcement 
requirements; and (4) to add new 
Routine Uses and clarify previously 
issued ones. 

DHS/CBP invited comments on both 
the (NPRM) and System of Records 
Notice (SORN). 

II. Public Comments 

DHS received no comments on the 
NPRM and no comments on the SORN. 
DHS will implement the rulemaking as 
proposed. 

List of Subjects in 6 CFR Part 5 

Freedom of information, Privacy. 
For the reasons stated in the 

preamble, DHS amends Chapter I of 
Title 6, Code of Federal Regulations, as 
follows: 

PART 5—DISCLOSURE OF RECORDS 
AND INFORMATION 

■ 1. The authority citation for Part 5 
continues to read as follows: 

Authority: 6 U.S.C. 101 et seq.; Pub. L. 
107–296, 116 Stat. 2135; 5 U.S.C. 301. 

Subpart A also issued under 5 U.S.C. 552. 
Subpart B also issued under 5 U.S.C. 552a. 

■ 2. In Appendix C to Part 5, revise 
paragraph 74 to read as follows: 

Appendix C to Part 5—DHS Systems of 
Records Exempt From the Privacy Act 

* * * * * 
74. The DHS/CBP–022 Electronic Visa 

Update System (EVUS) System of Records 
consists of electronic and paper records and 
will be used by DHS and its components. The 
DHS/CBP–022 EVUS System of Records is a 
repository of information held by DHS in 
connection with its several and varied 
missions and functions, including the 
enforcement of civil and criminal laws; 
investigations, inquiries, and proceedings 
thereunder; national security and intelligence 
activities. This system of records covers 
information collected by, on behalf of, in 
support of, or in cooperation with DHS and 
its components and may contain personally 
identifiable information collected by other 
federal, state, local, tribal, foreign, or 
international government agencies. As part of 
the process of determining EVUS eligibility 
or admissibility to the United States, CBP 

collects two types of data for which it claims 
different exemptions. 

(a) CBP will not assert any exemption to 
limit an individual from accessing or 
amending his or her record under subsection 
552a(d) with respect to information 
maintained in the system as it relates to data 
submitted by or on behalf of a person who 
travels to visit the United States and crosses 
the border, nor shall an exemption be 
asserted with respect to the resulting 
determination (approval or denial). However, 
pursuant to 5 U.S.C. 552a(j)(2), CBP will not 
disclose the fact that a law enforcement or 
intelligence agency has sought particular 
records because it may affect ongoing law 
enforcement activities, and thus, the 
Secretary of Homeland Security has 
exempted such records covered by this 
system from sections (c)(3), (e)(8), and (g) of 
the Privacy Act of 1974, as amended, as is 
necessary and appropriate to protect this 
information. Further, DHS will claim 
exemption from section (c)(3) of the Privacy 
Act of 1974, as amended, pursuant to 5 
U.S.C. 552a(k)(2) as is necessary and 
appropriate to protect this information. 

(b) Additionally, this system contains law 
enforcement and other derogatory records or 
information recompiled from or created from 
information contained in other systems of 
records that are exempt from certain 
provisions of the Privacy Act, and possibly 
relied upon as the basis for denial of an 
EVUS application. For these records or 
information only, the Secretary of Homeland 
Security, pursuant to 5 U.S.C. 552a(j)(2), has 
exempted this system from the following 
provisions of the Privacy Act: 5 U.S.C. 
552a(c)(3), (c)(4); (d)(1)–(4); (e)(1), (e)(2), 
(e)(3), (e)(4)(G), (e)(4)(H), (e)(4)(I), (e)(5), and 
(e)(8); (f); and (g). Additionally, the Secretary 
of Homeland Security, pursuant to 5 U.S.C. 
552a(k)(2), has exempted this system from 
the following provisions of the Privacy Act, 
5 U.S.C. 552a(c)(3); (d)(1)–(4); (e)(1), (e)(4)(G), 
(e)(4)(H), (e)(4)(I); and (f). 

Exemptions from these particular 
subsections cited above under (a) and (b) are 
justified, on a case-by-case basis to be 
determined at the time a request is made, for 
the following reasons: 

(i) From subsection (c)(3) and (c)(4) 
(Accounting for Disclosures) because release 
of the accounting of disclosures could alert 
the subject of an investigation of an actual or 
potential criminal, civil, or regulatory 
violation to the existence of that investigation 
and reveal investigative interest on the part 
of DHS as well as the recipient agency. 
Disclosure of the accounting would therefore 
present a serious impediment to law 
enforcement efforts and/or efforts to preserve 
national security. Disclosure of the 
accounting would also permit the individual 
who is the subject of a record to impede the 
investigation, to tamper with witnesses or 
evidence, and to avoid detection or 
apprehension, which would undermine the 
entire investigative process. 

(ii) From subsection (d) (Access and 
Amendment to Records) because access to 
the records contained in this system of 
records could inform the subject of an 
investigation of an actual or potential 
criminal, civil, or regulatory violation to the 

existence of that investigation and reveal 
investigative interest on the part of DHS or 
another agency. Access to the records could 
permit the individual who is the subject of 
a record to impede the investigation, to 
tamper with witnesses or evidence, and to 
avoid detection or apprehension. 
Amendment of the records could interfere 
with ongoing investigations and law 
enforcement activities and would impose an 
unreasonable administrative burden by 
requiring investigations to be continually 
reinvestigated. In addition, permitting access 
and amendment to such information could 
disclose security-sensitive information that 
could be detrimental to homeland security. 

(iii) From subsection (e)(1) (Relevancy and 
Necessity of Information) because in the 
course of investigations into potential 
violations of federal law, the accuracy of 
information obtained or introduced 
occasionally may be unclear, or the 
information may not be strictly relevant or 
necessary to a specific investigation. In the 
interests of effective law enforcement, it is 
appropriate to retain all information that may 
aid in establishing patterns of unlawful 
activity. 

(iv) From subsection (e)(2) (Collection of 
Information from Individuals) because 
requiring that information be collected from 
the subject of an investigation would alert the 
subject to the nature or existence of the 
investigation, thereby interfering with that 
investigation and related law enforcement 
activities. 

(v) From subsection (e)(3) (Notice to 
Subjects) because providing such detailed 
information could impede law enforcement 
by compromising the existence of a 
confidential investigation or reveal the 
identity of witnesses or confidential 
informants. 

(vi) From subsections (e)(4)(G), (e)(4)(H), 
and (e)(4)(I) (Agency Requirements) and (f) 
(Agency Rules), because portions of this 
system are exempt from the individual access 
provisions of subsection (d) for the reasons 
noted above, and therefore DHS is not 
required to establish requirements, rules, or 
procedures with respect to such access. 
Providing notice to individuals with respect 
to existence of records pertaining to them in 
the system of records or otherwise setting up 
procedures pursuant to which individuals 
may access and view records pertaining to 
themselves in the system would undermine 
investigative efforts and reveal the identities 
of witnesses, potential witnesses, and 
confidential informants. 

(vii) From subsection (e)(5) (Collection of 
Information) because with the collection of 
information for law enforcement purposes, it 
is impossible to determine in advance what 
information is accurate, relevant, timely, and 
complete. Compliance with subsection (e)(5) 
would preclude DHS agents from using their 
investigative training and exercise of good 
judgment to both conduct and report on 
investigations. 

(viii) From subsection (e)(8) (Notice on 
Individuals) because compliance would 
interfere with DHS’s ability to obtain, serve, 
and issue subpoenas, warrants, and other law 
enforcement mechanisms that may be filed 
under seal and could result in disclosure of 
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investigative techniques, procedures, and 
evidence. 

(ix) From subsection (g) (Civil Remedies) to 
the extent that the system is exempt from 
other specific subsections of the Privacy Act. 

Jonathan R. Cantor, 
Acting Chief Privacy Officer, Department of 
Homeland Security. 
[FR Doc. 2020–04991 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 50 

[NRC–2017–0024] 

RIN 3150–AJ93 

Approval of American Society of 
Mechanical Engineers’ Code Cases 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to incorporate by reference 
the latest revisions of three regulatory 
guides approving new, revised, and 
reaffirmed Code Cases published by the 
American Society of Mechanical 
Engineers. This action allows licensees 
and applicants to use the Code Cases 
listed in these regulatory guides as 
voluntary alternatives to engineering 
standards for the construction, inservice 
inspection, and inservice testing of 
nuclear power plant components. These 
engineering standards are set forth in 
the American Society of Mechanical 
Engineers’ Boiler and Pressure Vessel 
Codes and American Society of 
Mechanical Engineers’ Operation and 
Maintenance Codes, which are currently 
incorporated by reference into the 
NRC’s regulations. Further, this final 
rule announces the availability of a 
related regulatory guide, not 
incorporated by reference into the 
NRC’s regulations, that lists Code Cases 
that the NRC has not approved for use. 
DATES: This final rule is effective on 
April 15, 2020. The incorporation by 
reference of certain publications listed 
in the regulation is approved by the 
Director of the Federal Register as of 
April 15, 2020. 

ADDRESSES: Please refer to Docket ID 
NRC–2017–0024 when contacting the 
NRC about the availability of 
information for this action. You may 
obtain publicly-available information 
related to this action by any of the 
following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2017–0024. Address 
questions about NRC dockets to Carol 
Gallagher; telephone: 301–415–3463; 
email: Carol.Gallagher@nrc.gov. For 
technical questions contact the 
individuals listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘ADAMS Public Documents’’ and then 
select ‘‘Begin Web-based ADAMS 
Search.’’ For problems with ADAMS, 
please contact the NRC’s Public 
Document Room (PDR) reference staff at 
1–800–397–4209, 301–415–4737, or by 
email to pdr.resource@nrc.gov. For the 
convenience of the reader, instructions 
about obtaining materials referenced in 
this document are provided in the 
‘‘Availability of Documents’’ section. 
FOR FURTHER INFORMATION CONTACT: 
Yanely Malave, Office of Nuclear 
Material Safety and Safeguards, 
telephone: 301–415–1519, email: 
Yanely.Malave@nrc.gov; and Bruce Lin, 
Office of Nuclear Regulatory Research, 
telephone: 301–415–2446; email: 
Bruce.Lin@nrc.gov. Both are staff of the 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 
SUPPLEMENTARY INFORMATION: 

Executive Summary 

A. Need for the Regulatory Action 
The purpose of this regulatory action 

is to incorporate by reference into the 
NRC’s regulations the latest revisions of 
three regulatory guides (RGs). The three 
RGs identify new, revised, and 
reaffirmed Code Cases published by the 
American Society of Mechanical 
Engineers (ASME), which the NRC has 
determined are acceptable for use as 
voluntary alternatives to compliance 
with certain provisions of the ASME 

Boiler and Pressure Vessel (BPV) Code 
and ASME Operation and Maintenance 
(OM) Code currently incorporated by 
reference into the NRC’s regulations. 

B. Major Provisions 

The three RGs that the NRC is 
incorporating by reference are RG 1.84, 
‘‘Design, Fabrication, and Materials 
Code Case Acceptability, ASME Section 
III,’’ Revision 38; RG 1.147, ‘‘Inservice 
Inspection Code Case Acceptability, 
ASME Section XI, Division 1,’’ Revision 
19; and RG 1.192, ‘‘Operation and 
Maintenance Code Case Acceptability, 
ASME OM Code,’’ Revision 3. This final 
rule allows nuclear power plant 
licensees and applicants for 
construction permits, operating licenses, 
combined licenses, standard design 
certifications, standard design 
approvals, and manufacturing licenses 
to voluntarily use the Code Cases, newly 
listed in these revised RGs, as 
alternatives to engineering standards for 
the design, construction, inservice 
inspection (ISI) and inservice testing 
(IST), and repair/replacement of nuclear 
power plant components. In this 
document, the NRC also notifies the 
public of the availability of RG 1.193, 
‘‘ASME Code Cases Not Approved for 
Use,’’ Revision 6, which lists Code 
Cases that the NRC has not approved for 
generic use and will not be incorporated 
by reference into the NRC’s regulations. 

The NRC prepared a regulatory 
analysis (ADAMS Accession No. 
ML19156A178) to identify the benefits 
and costs associated with this final rule. 
The regulatory analysis prepared for this 
final rule was used to determine if the 
rule is cost-effective, overall, and to 
help the NRC evaluate potentially costly 
conditions placed on specific provisions 
of the ASME Code Cases, which are the 
subject of this final rule. In addition, 
qualitative factors to be considered in 
the NRC’s rulemaking decision are 
considered in the regulatory analysis. 
The analysis concluded that this rule 
would result in net savings to the 
industry and the NRC. Table 1 shows 
the estimated total net benefit relative to 
the regulatory baseline, the quantitative 
benefits outweigh the costs by a range 
from approximately $6.34 million (7 
percent net present value (NPV)) to 
$7.20 million (3 percent NPV). 
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1 The editions and addenda of the ASME Code for 
Operation and Maintenance of Nuclear Power 
Plants have had different titles from 2005 to 2017, 
and are referred to collectively in this rule as the 
‘‘OM Code.’’ 

2 See Federal Register notification (FRN), 
‘‘Incorporation by Reference of ASME BPV and OM 
Code Cases’’ (68 FR 40469; July 8, 2003). 

3 Code Cases are categorized by ASME as one of 
three types: New, revised, or reaffirmed. A new 
Code Case provides for a new alternative to specific 
ASME Code provisions or addresses a new need. 
The ASME defines a revised Code Case to be a 
revision (modification) to an existing Code Case to 
address, for example, technological advancements 
in examination techniques or to address NRC 
conditions imposed in one of the RGs that have 
been incorporated by reference into § 50.55a. The 
ASME defines ‘‘reaffirmed’’ as an OM Code Case 
that does not have any change to technical content, 
but includes editorial changes. 

TABLE 1—COST BENEFIT SUMMARY 

Attribute 
Total averted costs (costs) 

Undiscounted 7% NPV 3% NPV 

Industry Implementation .............................................................................................................. $0 $0 $0 
Industry Operation ....................................................................................................................... 5,620,000 4,470,000 5,080,000 

Total Industry Costs ............................................................................................................. 5,620,000 4,470,000 5,080,000 
NRC Implementation ................................................................................................................... 0 0 0 
NRC Operation ............................................................................................................................ 2,350,000 1,870,000 2,120,000 

Total NRC Cost .................................................................................................................... 2,350,000 1,870,000 2,120,000 

Net ................................................................................................................................. 7,970,000 6,340,000 7,200,000 

The regulatory analysis also 
considered the following qualitative 
considerations: (1) Flexibility and 
decreased uncertainty for licensees 
when making modifications or 
preparing to perform ISI or IST; (2) 
consistency with the provisions of the 
National Technology Transfer and 
Advancement Act of 1995 (NTTAA), 
which encourages Federal regulatory 
agencies to consider adopting voluntary 
consensus standards as an alternative to 
de novo agency development of 
standards affecting an industry; (3) 
consistency with the NRC’s policy of 
evaluating the latest versions of 
consensus standards in terms of their 
suitability for endorsement by 
regulations and regulatory guides; and 
(4) consistency with the NRC’s goal to 
harmonize with international standards 
to improve regulatory efficiency for both 
the NRC and international standards 
groups. 

The regulatory analysis concludes 
that this final rule should be adopted 
because it is justified when integrating 
the cost-beneficial quantitative results 
and the positive and supporting 
nonquantitative considerations in the 
decision. 
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I. Background 

The ASME develops and publishes 
the ASME BPV Code, which contains 
requirements for the design, 
construction, and ISI examination of 
nuclear power plant components, and 
the ASME OM Code,1 which contains 
requirements for IST of nuclear power 
plant components. In response to BPV 
and OM Code user requests, the ASME 
develops Code Cases that provide 
voluntary alternatives to BPV and OM 
Code requirements under special 
circumstances. 

The NRC approves the ASME BPV 
and OM Codes in § 50.55a of title 10 of 
the Code of Federal Regulations (10 
CFR), ‘‘Codes and standards,’’ through 
the process of incorporation by 
reference. As such, each provision of the 
ASME Codes incorporated by reference 
into, and mandated by, § 50.55a 
constitutes a legally-binding NRC 
requirement imposed by rule. As noted 
previously, ASME Code Cases, for the 
most part, represent alternative 
approaches for complying with 
provisions of the ASME BPV and OM 
Codes. Accordingly, the NRC 
periodically amends § 50.55a to 
incorporate by reference the NRC’s RGs 
listing approved ASME Code Cases that 
may be used as voluntary alternatives to 
the BPV and OM Codes.2 

This final rule is the latest in a series 
of rules that incorporate by reference 
new versions of several RGs identifying 
new, revised, and reaffirmed,3 and 
unconditionally or conditionally 
acceptable ASME Code Cases that the 
NRC approves for use. In developing 
these RGs, the NRC reviews ASME BPV 
and OM Code Cases, determines the 
acceptability of each Code Case, and 
publishes its findings in the RGs. The 
RGs are revised periodically as new 
Code Cases are published by ASME. The 
NRC incorporates by reference the RGs 
listing acceptable and conditionally 
acceptable ASME Code Cases into 
§ 50.55a. The NRC published a final rule 
dated January 17, 2018 (83 FR 2331) that 
incorporated by reference into § 50.55a 
the previous versions of these RGs, 
which are: RG 1.84, ‘‘Design, 
Fabrication, and Materials Code Case 
Acceptability, ASME Section III,’’ 
Revision 37; RG 1.147, ‘‘Inservice 
Inspection Code Case Acceptability, 
ASME Section XI, Division 1,’’ Revision 
18; and RG 1.192, ‘‘Operation and 
Maintenance Code Case Acceptability, 
ASME OM Code,’’ Revision 2. 

II. Discussion 

This final rule incorporates by 
reference the latest revisions of the 
NRC’s RGs that list ASME BPV and OM 
Code Cases that the NRC finds to be 
acceptable, or acceptable with NRC- 
specified conditions (‘‘conditionally 
acceptable’’). Regulatory Guide 1.84, 
Revision 38, supersedes the 
incorporation by reference of Revision 
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37; RG 1.147, Revision 19, supersedes 
the incorporation by reference of 
Revision 18; and RG 1.192, Revision 3, 
supersedes the incorporation by 
reference of Revision 2. 

The ASME Code Cases that are the 
subject of this final rule are the new and 
revised Section III and Section XI Code 
Cases as listed in Supplement 11 to the 
2010 BPV Code through Supplement 7 
to the 2013 BPV Code, and the OM Code 
Cases published at the same time as the 
2017 Edition. Additional Section XI 
Code Cases published from the 2015 
Edition and the 2017 Edition of the BPV 
Code are also included at the request of 
the ASME. 

The latest editions and addenda of the 
ASME BPV and OM Codes that the NRC 
approved for use are referenced in 
§ 50.55a. The ASME also publishes 
Code Cases that provide alternatives to 
existing Code requirements that the 
ASME developed and approved. This 
final rule incorporates by reference RGs 
1.84, 1.147, and 1.192 allowing nuclear 
power plant licensees, and applicants 
for combined licenses, standard design 
certifications, standard design 
approvals, and manufacturing licenses 
under the regulations that govern 
license certifications, to use the Code 
Cases listed in these RGs as suitable 
alternatives to the ASME BPV and OM 
Codes for the construction, ISI, and IST 
of nuclear power plant components. The 
ASME publishes OM Code Cases at the 
same time as the specific editions of the 
ASME OM Code. However, the ASME 
OM Code Cases are published in a 
separate document from the ASME OM 
Code Editions. The ASME publishes 
BPV Code Cases in a separate document 
and at a different time from ASME BPV 
Code Editions. This final rule identifies 
Code Cases by the edition of the ASME 
BPV Code or ASME OM Code under 
which they were published by ASME. 
This final rule only accepts Code Cases 
for use in lieu of the specific editions 
and addenda of the ASME BPV and OM 
Codes incorporated by reference in 
§ 50.55a. 

The following general guidance 
applies to the use of the ASME Code 
Cases approved in the latest versions of 
the RGs that are incorporated by 
reference into § 50.55a as part of this 
final rule. Specifically, the use of the 
Code Cases listed in RGs 1.84, 1.147, 
and 1.192 are acceptable with the 
specified conditions when 
implementing the editions and addenda 
of the ASME BPV and OM Codes 
incorporated by reference in § 50.55a. 

The approval of a Code Case in an 
NRC RG constitutes acceptance of its 
technical position for applications that 
are not precluded by regulatory or other 
requirements or by the 
recommendations in these or other RGs. 
The applicant and/or licensee is 
responsible for ensuring that use of the 
Code Case does not conflict with 
regulatory requirements or licensee 
commitments. The Code Cases listed in 
the RGs are acceptable for use within 
the limits specified in the Code Cases. 
If the RG states an NRC condition on the 
use of a Code Case, then the NRC 
condition supplements and does not 
supersede any condition(s) specified in 
the Code Case, unless otherwise stated 
in the NRC condition. 

The ASME may revise Code Cases for 
many reasons. For example, the ASME 
may revise a Code Case to incorporate 
operational examination and testing 
experience or to update material 
requirements based on research results. 
On occasion, an inaccuracy in an 
equation is discovered or an 
examination, as practiced, is found not 
to be adequate to detect a newly 
discovered degradation mechanism. 
Therefore, when an applicant or a 
licensee initially implements a Code 
Case, § 50.55a requires that the 
applicant or the licensee implement the 
most recent version of that Code Case, 
as listed in the RGs incorporated by 
reference. Code Cases superseded by 
revision are no longer acceptable for 
new applications unless otherwise 
indicated. 

Section III of the ASME BPV Code 
applies only to new construction (i.e., 
the edition and addenda to be used in 
the construction of a plant are selected 
based on the date of the construction 
permit and are not changed thereafter, 
except voluntarily by the applicant or 
the licensee). Hence, if a Section III 
Code Case is implemented by an 
applicant or a licensee and a later 
version of the Code Case is incorporated 
by reference into § 50.55a and listed in 
the RG, the applicant or the licensee 
may use either version of the Code Case 
(subject, however, to whatever change 
requirements apply to its licensing basis 
(e.g., § 50.59)) until the next mandatory 
ISI or IST update. 

A licensee’s ISI and IST programs 
must be updated every 10 years to the 
latest edition and addenda of ASME 
BPV Code, Section XI, and the OM 
Code, respectively, that were 
incorporated by reference into § 50.55a 
and in effect 12 months prior to the start 

of the next inspection and testing 
interval. Licensees that were using a 
Code Case prior to the effective date of 
its revision may continue to use the 
previous version for the remainder of 
the 120 month ISI or IST interval. This 
relieves licensees of the burden of 
having to update their ISI or IST 
program each time a Code Case is 
revised by the ASME and approved for 
use by the NRC. Code Cases apply to 
specific editions and addenda, and Code 
Cases may be revised if they are no 
longer accurate or adequate., Licensees 
choosing to continue using a Code Case 
during the subsequent ISI or IST 
interval must implement the latest 
version incorporated by reference into 
§ 50.55a and listed in the RGs. 

The ASME may annul Code Cases that 
are no longer required, are determined 
to be inaccurate or inadequate, or have 
been incorporated into the BPV or OM 
Codes. A Code Case may be revised, for 
example, to incorporate user experience. 
The older or superseded version of the 
Code Case cannot be applied by the 
licensee or applicant for the first time. 

If an applicant or a licensee applied 
a Code Case before it was listed as 
superseded, the applicant or the 
licensee may continue to use the Code 
Case until the applicant or the licensee 
updates its construction Code of Record 
(in the case of an applicant, updates its 
application) or until the licensee’s 120 
month ISI or IST update interval 
expires, after which the continued use 
of the Code Case is prohibited unless 
NRC authorization is given under 
§ 50.55a(z). If a Code Case is 
incorporated by reference into § 50.55a 
and later a revised version is issued by 
the ASME because experience has 
shown that the design analysis, 
construction method, examination 
method, or testing method is 
inadequate; the NRC will amend 
§ 50.55a and the relevant RG to remove 
the approval of the superseded Code 
Case. Applicants and licensees should 
not begin to implement such superseded 
Code Cases in advance of the 
rulemaking. 

A. ASME Code Cases Approved for 
Unconditional Use 

The Code Cases discussed in Table I 
are new, revised, or reaffirmed Code 
Cases which the NRC approves for use 
without conditions. The table identifies 
the regulatory guide listing the 
applicable Code Case that the NRC 
approves for use. 
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TABLE I 

Code Case No. Published with 
supplement Title 

Boiler and Pressure Vessel Code Section III 
(addressed in RG 1.84, Table 1) 

N–60–6 ........................ 11 (2010 Edition) ........... Material for Core Support Structures, Section III, Division 1. 
N–249–15 .................... 7 (2013 Edition) ............. Additional Materials for Subsection NF, Classes 1, 2, 3, and MC Supports Fabricated With-

out Welding, Section III, Division 1. 
N–284–4 ...................... 11 (2010 Edition) ........... Metal Containment Shell Buckling Design Methods, Class MC, TC, and SC Construction, 

Section III, Divisions 1 and 3. 
N–520–6 ...................... 1 (2013 Edition) ............. Alternative Rules for Renewal of Active or Expired N-type Certificates for Plants Not in Ac-

tive Construction, Section III, Division 1. 
N–801–1 ...................... 11 (2010 Edition) ........... Rules for Repair of N-Stamped Class 1, 2, and 3 Components, Section III, Division 1. 
N–822–2 ...................... 7 (2013 Edition) ............. Application of the ASME Certification Mark, Section III, Divisions 1, 2, 3, and 5. 
N–833 .......................... 1 (2013 Edition) ............. Minimum Non-prestressed Reinforcement in the Containment Base Mat or Slab Required 

for Concrete Crack Control, Section III, Division 2. 
N–834 .......................... 3 (2013 Edition) ............. ASTM A988/A988M–11 UNS S31603, Subsection NB, Class 1 Components, Section III, Di-

vision 1. 
N–836 .......................... 3 (2013 Edition) ............. Heat Exchanger Tube Mechanical Plugging, Class 1, Section III, Division 1. 
N–841 .......................... 4 (2013 Edition) ............. Exemptions to Mandatory Post Weld Heat Treatment (PWHT) of SA–738 Grade B for 

Class MC Applications, Section III, Division 1. 
N–844 .......................... 5 (2013 Edition) ............. Alternatives to the Requirements of NB–4250(c), Section III, Division 1. 

Boiler and Pressure Vessel Code Section XI 
(addressed in RG 1.147, Table 1) 

N–513–4 ...................... 6 (2013 Edition) ............. Evaluation of Criteria for Temporary Acceptance of Flaws in Moderate Energy Class 2 or 3 
Piping, Section XI, Division 1. 

N–528–1 ...................... 5 (1998 Edition) ............. Purchase, Exchange, or Transfer of Material Between Nuclear Plant Sites, Section XI, Divi-
sion 1. 

N–661–3 ...................... 6 (2015 Edition) ............. Alternative Requirements for Wall Thickness Restoration of Class 2 and 3 Carbon Steel 
Piping for Raw Water Service, Section XI, Division 1. 

N–762–1 ...................... 3 (2013 Edition) ............. Temper Bead Procedure Qualification Requirements for Repair/Replacement Activities 
without Postweld Heat Treatment, Section XI, Division 1. 

N–789–2 ...................... 5 (2015 Edition) ............. Alternative Requirements for Pad Reinforcement of Class 2 and 3 Moderate Energy Car-
bon Steel Piping for Raw Water Service, Section XI, Division 1. 

N–823–1 ...................... 4 (2013 Edition) ............. Visual Examination, Section XI, Division 1. 
N–839 .......................... 7 (2013 Edition) ............. Similar and Dissimilar Metal Welding Using Ambient Temperature SMAW 1 Temper Bead 

Technique, Section XI, Division 1. 
N–842 .......................... 4 (2013 Edition) ............. Alternative Inspection Program for Longer Fuel Cycles, Section XI, Division 1. 
N–853 .......................... 6 (2015 Edition) ............. PWR 2 Class 1 Primary Piping Alloy 600 Full Penetration Branch Connection Weld Metal 

Buildup for Material Susceptible to Primary Water Stress Corrosion Cracking, Section XI, 
Division 1. 

N–854 .......................... 1 (2015 Edition) ............. Alternative Pressure Testing Requirements for Class 2 and 3 Components Connected to 
the Class 1 Boundary, Section XI, Division 1. 

OM Code 
(addressed in RG 1.192, Table 1) 

OMN–16 Revision 2 .... 2017 Edition ................... Use of a Pump Curve for Testing. 
OMN–21 ....................... 2017 Edition ................... Alternative Requirements for Adjusting Hydraulic Parameters to Specified Reference 

Points. 

1 Shielded metal arc welding. 
2 Pressurized water reactor. 

B. ASME Code Cases Approved for Use 
With Conditions 

The NRC determined that certain 
Code Cases, as issued by ASME, are 
generally acceptable for use, but that the 
alternative requirements specified in 
those Code Cases must be supplemented 
in order to provide an acceptable level 
of quality and safety. Accordingly, the 
NRC imposes conditions on the use of 

these Code Cases to modify, limit, or 
clarify their requirements. The 
conditions specify, for each applicable 
Code Case, the additional activities that 
must be performed, the limits on the 
activities specified in the Code Case, 
and/or the supplemental information 
needed to provide clarity. These ASME 
Code Cases, listed in Table II, are 
included in Table 2 of RG 1.84, RG 
1.147, and RG 1.192. This section 

provides the NRC’s evaluation of the 
Code Cases and the reasons for the 
NRC’s conditions. Notations indicate 
the conditions duplicated from previous 
versions of the RG. 

It should also be noted that this 
section only addresses those Code Cases 
for which the NRC imposes 
condition(s), which are listed in the RG 
for the first time. 
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TABLE II 

Code Case No. Published with 
supplement Title 

Boiler and Pressure Vessel Code Section III 
(addressed in RG 1.84, Table 2) 

N–71–19 ...................... 0 (2013 Edition) ............. Additional Materials for Subsection NF, Class 1, 2, 3, and MC Supports Fabricated by 
Welding, Section III, Division 1. 

Boiler and Pressure Vessel Code Section XI 
(addressed in RG 1.147, Table 2) 

N–516–4 ...................... 7 (2013 Edition) ............. Underwater Welding, Section XI, Division 1. 
N–597–3 ...................... 5 (2013 Edition) ............. Evaluation of Pipe Wall Thinning, Section XI, Division 1. 
N–606–2 ...................... 2 (2013 Edition) ............. Similar and Dissimilar Metal Welding Using Ambient Temperature Machine GTAW 1 Tem-

per Bead Technique for BWR 2 CRD 3 Housing/Stub Tube Repairs, Section XI, Division 
1. 

N–638–7 ...................... 2 (2013 Edition) ............. Similar and Dissimilar Metal Welding Using Ambient Temperature Machine GTAW Temper 
Bead Technique, Section XI, Division 1. 

N–648–2 ...................... 7 (2013 Edition) ............. Alternative Requirements for Inner Radius Examinations of Class 1 Reactor Vessel Noz-
zles, Section XI, Division 1. 

N–695–1 ...................... 0 (2015 Edition) ............. Qualification Requirements for Dissimilar Metal Piping Welds, Section XI, Division 1. 
N–696–1 ...................... 6 (2013 Edition) ............. Qualification Requirements for Mandatory Appendix VIII Piping Examination Conducted 

from the Inside Surface, Section XI, Division 1. 
N–702 .......................... 12 (2001 Edition) ........... Alternative Requirements for Boiling Water Reactor (BWR) Nozzle Inner Radius and Noz-

zle-to-Shell Welds, Section XI, Division 1. 
N–705 (Errata) ............. 11 (2010 Edition) ........... Evaluation Criteria for Temporary Acceptance of Degradation in Moderate Energy Class 2 

or 3 Vessels and Tanks, Section XI, Division 1. 
N–711–1 ...................... 0 (2017 Edition) ............. Alternative Examination Coverage Requirements for Examination Category B–F, B–J, C–F– 

1, C–F–2, and R-A Piping Welds, Section XI, Division 1. 
N–754–1 ...................... 1 (2013 Edition) ............. Optimized Structural Dissimilar Metal Weld Overlay for Mitigation of PWR Class 1 Items, 

Section XI, Division 1. 
N–766–1 ...................... 1 (2013 Edition) ............. Nickel Alloy Reactor Coolant Inlay and Onlay for Mitigation of PWR Full Penetration Cir-

cumferential Nickel Alloy Dissimilar Metal Welds in Class 1 Items, Section XI, Division 1. 
N–799 .......................... 4 (2010 Edition) ............. Dissimilar Metal Welds Joining Vessel Nozzles to Components, Section XI, Division 1. 
N–824 .......................... 11 (2010 Edition) ........... Ultrasonic Examination of Cast Austenitic Piping Welds From the Outside Surface, Section 

XI, Division 1. 
N–829 .......................... 0 (2013 Edition) ............. Austenitic Stainless Steel Cladding and Nickel Base Cladding Using Ambient Temperature 

Machine GTAW Temper Bead Technique, Section XI, Division 1. 
N–830 .......................... 7 (2013 Edition) ............. Direct Use of Master Fracture Toughness Curve for Pressure-Retaining Materials of Class 

1 Vessels, Section XI, Division 1. 
N–831 .......................... 0 (2017 Edition) ............. Ultrasonic Examination in Lieu of Radiography for Welds in Ferritic Pipe, Section XI, Divi-

sion 1. 
N–838 .......................... 2 (2015 Edition) ............. Flaw Tolerance Evaluation of Cast Austenitic Stainless Steel Piping, Section XI, Division 1. 
N–843 .......................... 4 (2013 Edition) ............. Alternative Pressure Testing Requirements Following Repairs or Replacements for Class 1 

Piping between the First and Second Injection Isolation Valves, Section XI, Division 1. 
N–849 .......................... 7 (2013 Edition) ............. In situ VT–3 Examination of Removable Core Support Structures Without Removal, Section 

XI, Division 1. 

OM Code 
(addressed in RG 1.192, Table 2) 

OMN–1 Revision 2 ...... 2017 Edition ................... Alternative Rules for Preservice and Inservice Testing of Active Electric Motor. 
OMN–3 ......................... 2017 Edition ................... Requirements for Safety Significance Categorization of Components Using Risk Insights for 

Inservice Testing of LWR 4 Power Plants. 
OMN–4 ......................... 2017 Edition ................... Requirements for Risk Insights for Inservice Testing of Check Valves at LWR Power 

Plants. 
OMN–9 ......................... 2017 Edition ................... Use of a Pump Curve for Testing. 
OMN–12 ....................... 2017 Edition ................... Alternative Requirements for Inservice Testing Using Risk Insights for Pneumatically and 

Hydraulically Operated Valve Assemblies in Light-Water Reactor Power Plants (OM- 
Code 1998, Subsection ISTC). 

OMN–13 ....................... 2017 Edition ................... Performance-Based Requirements for Extending Snubber Inservice Visual Examination In-
terval at [light water reactor] LWR Power Plants. 

OMN–18 ....................... 2017 Edition ................... Alternate Testing Requirements for Pumps Tested Quarterly Within ±20% of Design Flow. 
OMN–19 ....................... 2017 Edition ................... Alternative Upper Limit for the Comprehensive Pump Test. 
OMN–20 ....................... 2017 Edition ................... Inservice Test Frequency. 

1 Gas tungsten arc welding. 
2 Boiling water reactor. 
3 Control rod drive. 
4 Light water reactor. 
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1. ASME BPV Code, Section III Code 
Cases (RG 1.84) 

Code Case N–71–19 [Supplement 0, 
2013 Edition] 

Type: Revised. 
Title: Additional Materials for 

Subsection NF, Class 1, 2, 3, and MC 
Supports Fabricated by Welding, 
Section III, Division 1. 

The first condition on Code Case N– 
71–19 is identical to the first condition 
on Code Case N–71–18 that was first 
approved by the NRC in Revision 33 of 
RG 1.84 in August 2005. The condition 
stated that the maximum measured 
ultimate tensile strength of the 
component support material must not 
exceed 170 ksi in view of the 
susceptibility of high strength materials 
to brittleness and stress corrosion 
cracking. When ASME revised N–71, 
the Code Case was not modified in a 
way that would make it possible for the 
NRC to remove the first condition. 
Therefore, the first condition is retained 
in Revision 38 of RG 1.84. 

The second condition on Code Case 
N–71–18 is removed because it is 
related to materials of up to 190 ksi and 
the first condition has an ultimate 
tensile strength limit of 170 ksi on 
materials. The NRC is not aware of any 
materials listed in this Code Case to 
which this condition would apply, so 
the condition is removed and the 
subsequent conditions renumbered. 

The second condition on Code Case 
N–71–19 is an update to the third 
condition on Revision 18 of the Code 
Case. This condition has been modified 
so that it references the correct sentence 
and paragraph of the revised Code Case 
and now refers to paragraph 5.2 of the 
Code Case, instead of paragraph 5.5 to 
reference ‘‘5.3.2.3, ‘Alternative 
Atmosphere Exposure Time Periods 
Established by Test,’ of the AWS 
[American Welding Society] D1.1 Code 
for the evidence presented to and 
accepted by the Authorized Inspector 
concerning exposure of electrodes for a 
longer period of time.’’ The basis for this 
change is that the paragraph of the Code 
Case identified by this condition has 
been renumbered and is now 5.2. When 
ASME revised N–71, the Code Case was 
not modified in a way that would make 
it possible for the NRC to remove the 
second condition. Therefore, the second 
condition is retained in Revision 38 of 
RG 1.84. 

The third condition on Code Case N– 
71–19 is substantively the same as the 
fourth condition on Code Case N–71–18 
that was first approved by the NRC in 
Revision 33 of RG 1.84 in August 2005, 
except that it now references the 
renumbered paragraphs of the revised 

Code Case. The condition now states 
that paragraph 16.2.2 of Code Case N– 
71–19 is not acceptable as written and 
must be replaced with the following: 
’’When not exempted by 16.2.1 above, 
the post weld heat treatment must be 
performed in accordance with NF–4622 
except that ASTM A–710 Grade A 
Material must be at least 1000 °F (540 
°C) and must not exceed 1150 °F (620 
°C) for Class 1 and 2 material and 
1175 °F (640 °C) for Class 3 material.’’ 
When ASME revised N–71, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the third condition. Therefore, 
the third condition is retained in 
Revision 38 of RG 1.84. 

The fourth condition on Code Case N– 
71–19 is identical to the fifth condition 
on Code Case N–71–18 that was first 
approved by the NRC in Revision 33 of 
RG 1.84 in August 2005. The condition 
stated that the new holding time-at- 
temperature for weld thickness 
(nominal) must be 30 minutes for welds 
1⁄2 inch or less in thickness, 1 hour per 
inch of thickness for welds over 1⁄2 inch 
to 5 inches, and for thicknesses over 5 
inches, 5 hours plus 15 minutes for each 
additional inch over 5 inches. When 
ASME revised N–71, the Code Case was 
not modified in a way that would make 
it possible for the NRC to remove the 
fourth condition. Therefore, the fourth 
condition is retained in Revision 38 of 
RG 1.84. 

The fifth condition on Code Case N– 
71–19 is identical to the sixth condition 
on Code Case N–71–18 that was first 
approved by the NRC in Revision 33 of 
RG 1.84 in August 2005. The condition 
stated that the fracture toughness 
requirements apply only to piping 
supports and not to Class 1, 2 and 3 
component supports. When ASME 
revised N–71, the Code Case was not 
modified in a way that would make it 
possible for the NRC to remove the fifth 
condition. Therefore, the fifth condition 
is retained in Revision 38 of RG 1.84. 

The sixth condition is a new 
condition, which states that when 
welding P-Number materials listed in 
the Code Case, the corresponding S- 
Number welding requirements shall 
apply. Previous revisions of the Code 
Case assigned every material listed in 
the Code Case an S-Number designation. 
Welding requirements for materials in 
the Code Case are specified based on the 
S-Number. The current version of the 
Code Case was modified to assign 
corresponding P-Numbers to those Code 
Case materials, which are also listed in 
ASME Code Section IX and have a P- 
Number designation. However, the Code 
Case was not modified to make clear 
that the Code Case requirements for 

welding S-Number materials are also 
applicable to the P-Number materials, 
all of which were previously listed with 
S-Numbers. Therefore, as written, if a 
user applies this Code Case and uses a 
P-Number material listed in the tables, 
it is not clear that the corresponding S- 
Number welding requirements apply. 
To clarify the application of S-Number 
welding requirements to P-Number 
materials, the NRC imposes the sixth 
condition as stated. This new condition 
does not impose any additional 
restrictions on the use of this Code Case 
from those placed on the previous 
revisions. 

2. ASME BPV Code, Section XI Code 
Cases (RG 1.147) 

Code Case N–516–4 [Supplement 7, 
2013 Edition] 

Type: Revised. 
Title: Underwater Welding, Section 

XI, Division 1. 
The previously approved revision of 

this Code Case, N–516–3, was 
conditionally accepted in RG 1.147 to 
require that licensees obtain NRC 
approval in accordance with § 50.55a(z) 
regarding the technique to be used in 
the weld repair or replacement of 
irradiated material underwater. The 
rationale for this condition was that it 
was known that materials subjected to 
high neutron fluence could not be 
welded without cracking (this is 
discussed in more detail in the next 
paragraph). However, the condition 
applied to Code Case N–516–3 did not 
provide any guidance on what level of 
neutron irradiation could be considered 
a threshold for weldability. 

The technical basis for imposing 
conditions on the welding of irradiated 
materials is that neutrons can generate 
helium atoms within the metal lattice 
through transmutation of various 
isotopes of boron and/or nickel. At high 
temperatures, such as those during 
welding, these helium atoms rapidly 
diffuse though the metal lattice, forming 
helium bubbles. In sufficient 
concentration, these helium atoms can 
cause grain boundary cracking that 
occurs in the fusion zones and heat 
affected zones during the heatup/ 
cooldown cycle. 

In the final rule for the 2009–2013 
Editions of the ASME Code, the NRC 
adopted conditions that should be 
applied to Section XI, Article IWA–4660 
when performing underwater welding 
on irradiated materials. These 
conditions provide guidance on what 
level of neutron irradiation and/or 
helium content would require approval 
by the NRC because of the impact of 
neutron fluence on weldability. These 
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conditions provide separate criteria for 
three generic classes of material: Ferritic 
material, austenitic material other than 
P-No. 8 (e.g., nickel based alloys), and 
austenitic P-No. 8 material (e.g., 
stainless steel alloys). These conditions 
are currently located in 
§ 50.55a(b)(2)(xii). Although these 
conditions apply to underwater welding 
performed in accordance with IWA– 
4660, they do not apply to underwater 
welding performed in accordance with 
Code Case N–516–4. 

Consequently, the NRC approves 
Code Case N–516–4 with the following 
conditions for underwater welding. The 
first condition captures the 
§ 50.55a(b)(2)(xii) requirement for 
underwater welding of ferritic materials, 
and states that licensees must obtain 
NRC approval in accordance with 
§ 50.55a(z) regarding the welding 
technique to be used prior to performing 
welding on ferritic material exposed to 
fast neutron fluence greater than 1 × 
1017 n/cm2 (E > 1 MeV). The second 
condition captures the § 50.55a(b)(2)(xii) 
requirement for underwater welding of 
austenitic material other than P-No. 8, 
and states that licensees must obtain 
NRC approval in accordance with 
§ 50.55a(z) regarding the welding 
technique to be used prior to performing 
welding on austenitic material other 
than P-No. 8, exposed to thermal 
neutron fluence greater than 1 × 1017 n/ 
cm2 (E < 0.5 eV). The third condition 
captures the § 50.55a(b)(2)(xii) 
requirement for underwater welding of 
austenitic P-No. 8 material, and states 
that licensees must obtain NRC approval 
in accordance with § 50.55a(z) regarding 
the welding technique to be used prior 
to performing welding on austenitic P- 
No. 8 material exposed to thermal 
neutron fluence greater than 1 × 1017 n/ 
cm2 (E < 0.5 eV) and measured or 
calculated helium concentration of the 
material greater than 0.1 atomic parts 
per million. 

Code Case N–597–3 [Supplement 5, 
2013 Edition] 

Type: Revised. 
Title: Evaluation of Pipe Wall 

Thinning, Section XI, Division 1. 
The NRC revised the conditions to 

clarify their intent. The conditions on 
N–597–3 are all carryovers from the 
previous version of this Code Case N– 
597–2. The first condition on Code Case 
N–597–3 addresses the NRC’s concerns 
regarding how the corrosion rate and 
associated uncertainties will be 
determined when N–597–3 is applied to 
evaluate the wall thinning in pipes for 
degradation mechanisms other than 
flow accelerated corrosion. Therefore, 
the NRC imposes a condition that 

requires the corrosion rate be reviewed 
and approved by the NRC prior to the 
use of the Code Case. 

The second condition on Code Case 
N–597–3 has two parts that allow the 
use of this Code Case to mitigate flow 
accelerated corrosion, but only if both of 
the requirements of the condition are 
met. Due to the difficulty inherent in 
calculating wall thinning, the first part 
of Condition 2 requires that the use of 
N–597–3 on flow-accelerated corrosion 
piping must be supplemented by the 
provisions of Electric Power Research 
Institute (EPRI) Nuclear Safety Analysis 
Center Report 202L– 2, 
‘‘Recommendations for an Effective 
Flow Accelerated Corrosion Program,’’ 
April 1999, which contain rigorous 
provisions to minimize wall thinning. 

The first part of Condition 2 (i.e., 
(2)(a)) on Code Case N–597–3 is 
identical to the first condition on Code 
Case N–597–2 that was first approved 
by the NRC in Revision 15 of RG 1.147 
in October 2007. The condition stated 
that the Code Case must be 
supplemented by the provisions of EPRI 
Nuclear Safety Analysis Center Report 
(NSAC) 202L– 2, ‘‘Recommendations for 
an Effective Flow Accelerated Corrosion 
Program’’ (Ref. 7), April 1999, for 
developing the inspection requirements, 
the method of predicting the rate of wall 
thickness loss, and the value of the 
predicted remaining wall thickness. As 
used in NSAC–202L–R2, the term 
‘‘should’’ is to be applied as ’’shall’’ (i.e., 
a requirement). When ASME revised N– 
597, the Code Case was not modified in 
a way that would make it possible for 
the NRC to remove the first part of 
Condition 2. Therefore, the first part of 
Condition 2 is retained in Revision 19 
of RG 1.147. 

The second part of Condition 2 (i.e., 
(2)(b)) on Code Case N–597–3 is 
identical to the second condition on 
Code Case N–597–2 that was first 
approved by the NRC in Revision 15 of 
RG 1.147 in October 2007. The 
condition stated that components 
affected by flow-accelerated corrosion to 
which this Code Case are applied must 
be repaired or replaced in accordance 
with the construction code of record 
and owner’s requirements or a later NRC 
approved edition of Section III, ’’Rules 
for Construction of Nuclear Power Plant 
Components,’’ of the ASME Code prior 
to the value of tp reaching the allowable 
minimum wall thickness, tmin, as 
specified in –3622.1(a)(1) of the Code 
Case. Alternatively, use of the Code 
Case is subject to NRC review and 
approval per § 50.55a(z). When ASME 
revised N–597, the Code Case was not 
modified in a way that would make it 
possible for the NRC to remove the 

second part of Condition 2. Therefore, 
the second part of Condition 2 is 
retained in Revision 19 of RG 1.147. 

The third condition on Code Case N– 
597–3 is identical to the fourth 
condition on Code Case N–597–2 that 
was first approved by the NRC in 
Revision 15 of RG 1.147 in October 
2007. The condition stated that for those 
components that do not require 
immediate repair or replacement, the 
rate of wall thickness loss is to be used 
to determine a suitable inspection 
frequency, so that repair or replacement 
occurs prior to reaching allowable 
minimum wall thickness. When ASME 
revised N–597, the Code Case was not 
modified in a way that would make it 
possible for the NRC to remove the third 
condition. Therefore, the third 
condition is retained in Revision 19 of 
RG 1.147. 

The fourth condition on Code Case N– 
597–3 is updated from the sixth 
condition on Code Case N–597–2 that 
was first approved by the NRC in 
Revision 17 of RG 1.147 in August 2014. 
This condition allows the use of Code 
Case N–597–3 to calculate wall thinning 
for moderate-energy Class 2 and 3 
piping (using criteria in Code Case N– 
513–2) for temporary acceptance (until 
the next refueling outage). When ASME 
revised N–597, the Code Case was not 
modified in a way that would make it 
possible for the NRC to remove the 
fourth condition. Therefore, the fourth 
condition is retained in Revision 19 of 
RG 1.147. 

The fifth condition is also updated 
from the sixth condition on Code Case 
N–597–2 that was first approved by the 
NRC in Revision 17 of RG 1.147 in 
August 2014. This condition prohibits 
the use of this Code Case in evaluating 
through-wall leakage in high energy 
piping due to the consequences and 
safety implications associated with pipe 
failure. When ASME revised N–597, the 
Code Case was not modified in a way 
that would make it possible for the NRC 
to remove the fifth condition. Therefore, 
the fifth condition is retained in 
Revision 19 of RG 1.147. 

Code Case N–606–2 [Supplement 2, 
2013 Edition] 

Type: Revised. 
Title: Similar and Dissimilar Metal 

Welding Using Ambient Temperature 
Machine GTAW Temper Bead 
Technique for BWR CRD Housing/Stub 
Tube Repairs, Section XI, Division 1. 

The condition on Code Case N–606– 
2 is identical to the condition on Code 
Case N–606–1 that was first approved 
by the NRC in Revision 13 of RG 1.147 
in January 2004. The condition stated 
that prior to welding, an examination or 
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verification must be performed to 
ensure proper preparation of the base 
metal, and that the surface is properly 
contoured so that an acceptable weld 
can be produced. This verification is 
required to be in the welding procedure. 
When ASME revised N–606, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the condition. Therefore, the 
condition is retained in Revision 19 of 
RG 1.147. 

Code Case N–638–7 [Supplement 2, 
2013 Edition] 

Type: Revised. 
Title: Similar and Dissimilar Metal 

Welding Using Ambient Temperature 
Machine GTAW Temper Bead 
Technique, Section XI, Division 1. 

The condition on Code Case N–638– 
7 is identical to the condition on Code 
Case N–638–6 that was first approved 
by the NRC in Revision 18 of RG 1.147 
in the January 2018 final rule and states 
that demonstration for ultrasonic 
examination of the repaired volume is 
required using representative samples, 
which contain construction type flaws. 
When ASME revised N–638, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the condition. Therefore, the 
condition is retained in Revision 19 of 
RG 1.147. 

Code Case N–648–2 [Supplement 7, 
2013 Edition] 

Type: Revised. 
Title: Alternative Requirements for 

Inner Radius Examinations of Class 1 
Reactor Vessel Nozzles, Section XI, 
Division 1. 

The NRC imposes one condition for 
this Code Case related to preservice 
inspections. The condition on N–648–2 
is that this Code Case shall not be used 
to eliminate the preservice or inservice 
volumetric examination of plants with a 
combined operating license pursuant to 
10 CFR part 52, or a plant that receives 
its operating license after October 22, 
2015. 

The requirements for examinations of 
inner nozzle radii in several 
components were developed in the 
ASME BPV Code in reaction to the 
discovery of thermal fatigue cracks in 
the inner-radius section of boiling water 
reactor feedwater nozzles in the late 
1970’s and early 1980’s. Significant 
inspections and repairs were required in 
the late 1970s and early 1980s to 
address these problems. The redesign of 
safe end/thermal sleeve configurations 
and feedwater spargers, coupled with 
changes in operating procedures, has 
been effective to date. No further 
occurrences of nozzle fatigue cracking 

have been reported for PWRs or BWRs. 
In addition to operating experience, 
fatigue analysis for a variety of plants 
shows that there is reasonable assurance 
that there will not be significant 
cracking at the nozzle inner radii before 
the end of the operating licenses of the 
nuclear power plants. 

The NRC’s position regarding this 
Code Case is that the required 
preservice volumetric examinations 
should be performed on all vessel 
nozzles for comparison with volumetric 
examinations later, if indications of 
flaws are found. Eliminating the 
volumetric preservice or inservice 
examination is predicated on good 
operating experience for the existing 
fleet, which has not found any inner 
radius cracking in the nozzles within 
the scope of the Code Case. In addition 
to good operating experience, flaw 
tolerance evaluation and fatigue 
analysis of the nozzle inner radius were 
performed for each of the limiting sizes, 
geometries and operating conditions, 
including transients for the existing fleet 
that demonstrated large margins to 
failure and extremely low fatigue usage 
factors. At this time, the new reactor 
designs have no inspection history or 
operating experience available to 
support eliminating the periodic 
volumetric examination of the nozzles 
in question. Also, new reactors could 
have different geometries, sizes and 
operating conditions, including 
transients, that may not be bounded by 
the analysis performed for the existing 
fleet, and therefore would not have large 
margins to failure and extremely low 
fatigue usage factors that contributed in 
removing the requirement of volumetric 
examination of the nozzle inner radius. 
Use of Code Case N–648–2 would not 
eliminate preservice examinations for 
the existing fleet since all plants have 
already completed a preservice 
examination. 

Code Case N–695–1 [Supplement 0, 
2015 Edition] 

Type: Revised. 
Title: Qualification Requirements for 

Dissimilar Metal Piping Welds, Section 
XI, Division 1. 

The NRC approves Code Case N–695– 
1 with the following condition. 
Examiners qualified using the 0.25 root 
mean square (RMS) error for measuring 
the depths of flaws using N–695–1 are 
not qualified to depth-size inner 
diameter (ID) surface breaking flaws 
greater than 50 percent through-wall in 
dissimilar metal welds 2.1 inches or 
greater in thickness. When an examiner 
qualified using N–695–1 measures a 
flaw as greater than 50 percent through- 
wall in a dissimilar metal weld from the 

ID, the flaw shall be considered to have 
an indeterminate depth. 

Code Case N–695–1 provides 
alternative rules for ultrasonic 
examinations of dissimilar metal welds 
from the inner and outer surfaces. Code 
Case N–695 was developed to allow for 
examinations from the inner surface in 
ASME Code Section XI editions prior to 
2007. However, no examination vendor 
was able to meet the depth-sizing 
requirements of 0.125 inch RMS error of 
the original N–695. The NRC has 
granted relief to several licensees to 
allow the use of alternate depth-sizing 
requirements. The NRC reviewed the 
depth-sizing results at the Performance 
Demonstration Initiative (PDI) for 
procedures able to achieve an RMS error 
over 0.125 inches but less than 0.25 
inches. The review found that the 
examiners tend to oversize small flaws 
and undersize deep flaws. The flaws 
sized by the examiners as 50 percent 
though-wall or less were accurately or 
conservatively measured. There were, 
however, some instances of very large 
flaws being measured as significantly 
smaller than the true state, but they 
were not measured as less than 50 
percent through-wall. 

Code Case N–695–1 changes the 
depth sizing requirements for inner- 
surface examinations of test blocks of 
2.1 inches or greater thickness to 0.25 
inches RMS error. This change is in line 
with the granted relief requests and with 
the NRC’s review of the PDI test results. 

The depth-sizing capabilities of the 
examinations do not provide sufficient 
confidence in the ability of an inspector 
qualified using a 0.25 inch RMS error to 
accurately measure the depth of deep 
flaws. The NRC imposes a condition on 
Code Case N–695–1 in that any surface- 
connected flaw sized over 50 percent 
through-wall should be considered of 
indeterminate depth. 

Code Case N–696–1 [Supplement 6, 
2013 Edition] 

Type: Revised. 
Title: Qualification Requirements for 

Mandatory Appendix VIII Piping 
Examination Conducted from the Inside 
Surface, Section XI, Division 1. 

The NRC approves Code Case N–696– 
1 with the following condition. 
Examiners qualified using the 0.25 RMS 
error for measuring the depths of flaws 
using N–696–1 in dissimilar metal or 
austenitic welds are not qualified to 
depth-size ID surface breaking flaws 
greater than 50 percent through-wall in 
dissimilar metal welds or austenitic 
weld metal welds 2.1 inches or greater 
in thickness. When a qualified 
examiner, uses N–696–1 and measures a 
flaw greater than 50 percent through- 
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wall in a dissimilar metal weld or 
austenitic weld metal from the ID, the 
flaw shall be considered to have an 
indeterminate depth. Code Case N–696– 
1 provides alternative rules for 
ultrasonic examinations of Supplement 
2, 3 and 10 welds from the inner and 
outer surfaces. Code Case N–696 was 
developed to allow for examinations for 
welds from the inner surface in ASME 
Code Section XI editions prior to 2007. 
However, no examination vendor was 
able to meet the depth-sizing 
requirements of 0.125 inch RMS error 
required by the original N–696. The 
NRC granted relief to several licensees 
to allow the use of alternate depth- 
sizing requirements. The NRC reviewed 
the depth-sizing results at the PDI for 
procedures able to achieve an RMS error 
over 0.125 inches but less than 0.25 
inches. The review found that the 
examiners tend to oversize small flaws 
and undersize deep flaws. The flaws 
sized by the examiners as 50 percent 
though-wall or less were accurately or 
conservatively measured. There were, 
however, some instances of very large 
flaws being measured as significantly 
smaller than the true state, but they 
were not measured as less than 50 
percent through-wall. 

Code Case N–696–1 changes the 
depth sizing requirements for inner- 
surface examinations of test blocks of 
2.1 inches or greater thickness to 0.25 
inch RMS error. This change is 
consistent with the granted relief 
requests and with the NRC review of the 
PDI test results. The depth-sizing 
capabilities of the examinations does 
not provide sufficient confidence in the 
ability of an examiner qualified using a 
0.25 inch RMS error to accurately 
measure the depth of deep flaws. 
Therefore, the NRC imposes a condition 
on Code Case N–696–1 that any surface- 
connected flaw sized over 50 percent 
through-wall should be considered of 
indeterminate depth. 

Code Case N–702 [Supplement 12, 2001 
Edition] 

Type: Revised. 
Title: Alternative Requirements for 

Boiling Water Reactor (BWR) Nozzle 
Inner Radius and Nozzle-to-Shell Welds, 
Section XI, Division 1. 

The NRC previously accepted with 
conditions Code Case N–702 in RG 
1.147, Revision 18. For Revision 19 of 
RG 1.147 the NRC has revised the 
conditions on Code Case N–702. The 
original conditions in RG 1.147, 
Revision 17, were consistent with the 
established review procedure for 
applications for use of Code Case N–702 
before August 2014 for the original 40 
years of operation. The previous 

conditions on Code Case N–702 
required licensees to prepare and 
submit for NRC review and approval an 
evaluation demonstrating the 
applicability of Code Case N–702 prior 
to the application of Code Case N–702. 
Subsequent reviews by the NRC of 
requests to utilize the provisions of 
Code Case N–702 show that all licensees 
have adequately evaluated the 
applicability of Code Case N–702 during 
the original 40 years of operation. 
Therefore, future review by the NRC is 
not needed. For the period of extended 
operation, the application of Code Case 
N–702 is not approved. Licensees that 
wish to use Code Case N–702 in the 
period of extended operation may 
submit relief requests based on 
BWRVIP–241, Appendix A, ‘‘BWR 
Nozzle Radii and Nozzle-to-Vessel 
Welds Demonstration of Compliance 
with the Technical Information 
Requirements of the License Renewal 
Rule (10 CFR 54.21),’’ approved on 
April 26, 2017, or plant-specific 
probabilistic fracture mechanics 
analyses. Therefore, the NRC has 
revised the RG 1.147, Revision 17, 
condition to reflect these changes. 

Consistent with the safety evaluations 
for all prior ASME Code Case N–702 
requests, a condition on visual 
examination is being added to clarify 
that the NRC is not relaxing the 
licensees’ practice on VT–1 on nozzle 
inner radii. 

The revised conditions on Code Case 
N–702 states that the applicability of 
Code Case N–702 for the first 40 years 
of operation must be demonstrated by 
satisfying the criteria in Section 5.0 of 
NRC Safety Evaluation regarding 
BWRVIP–108 dated December 18, 2007, 
(ADAMS Accession No. ML073600374) 
or Section 5.0 of NRC Safety Evaluation 
regarding BWRVIP–241 dated April 19, 
2013 (ADAMS Accession No. 
ML13071A240). 

The use of Code Case N–702 in the 
period of extended operation is not 
approved. If VT–1 is used, it shall 
utilize ASME Code Case N–648–2, 
‘‘Alternative Requirements for Inner 
Radius Examination of Class 1 Reactor 
Vessel Nozzles, Section XI Division 1,’’ 
with the associated required conditions 
specified in Regulatory Guide 1.147. 

Code Case N–705 (Errata) [Supplement 
11, 2010 Edition] 

Type: Revised. 
Title: Evaluation Criteria for 

Temporary Acceptance of Degradation 
in Moderate Energy Class 2 or 3 Vessels 
and Tanks, Section XI, Division 1. 

The NRC has already accepted Code 
Case N–705 in Regulatory Guide 1.147, 
Revision 16, without conditions. The 

revised Code Case in Supplement 11 
contains only editorial changes. 
However, the NRC has identified an area 
of concern. The Code Case is applicable 
to the temporary acceptance of 
degradation, which could be a through 
wall leak, and would permit a vessel or 
tank to leak coolant for 26 months 
without repair or replacement. 
Paragraph 1(d) of Code Case N–705 
states that the evaluation period is the 
operational time for which the 
temporary acceptance criteria are 
satisfied (i.e., evaluation period ≤ tallow) 
but not greater than 26 months from the 
initial discovery of the condition. As 
discussed later in the comment 
resolution section the NRC finds that 
flaws, which are not through-wall, that 
have been evaluated in accordance with 
the Code Case should be allowed to 
remain in service for the entire length of 
the period evaluated by the Code Case 
(i.e. up to 26 months). The evaluation 
methods of the Code Case reasonably 
assure that the structural integrity of the 
component will not be impacted during 
the period of the evaluation. However, 
the NRC finds that through-wall flaws 
accepted in accordance with the Code 
Case should be subject to repair/ 
replacement at the next refueling 
outage. Therefore, the NRC imposes the 
following condition on Code Case N– 
705: The ASME Code repair or 
replacement activity temporarily 
deferred under the provisions of this 
Code Case shall be performed no later 
than the next scheduled refueling 
outage for through-wall flaws. This is 
consistent with the current regulations 
for the use of ASME Code, Section XI, 
Non-Mandatory Appendix U which is 
where the ASME Code has incorporated 
this case into ASME Section XI. 

Code Case N–711–1 [Supplement 0, 
2017 Edition] 

Type: Revised. 
Title: Alternative Examination 

Coverage Requirements for Examination 
Category B–F, B–J, C–F–1, C–F–2, and R– 
A Piping Welds, Section XI, Division 1. 

Code Case N–711 was first listed as 
unacceptable for use by the NRC in 
Revision 3 of RG 1.193 in October 2010. 
Code Case N–711–1 was created to 
incorporate several NRC conditions for 
the use of Code Case N–711. This Code 
Case provides requirements for 
determining an alternative required 
examination volume, which is defined 
as the volume of primary interest based 
on the postulated degradation 
mechanism in a particular piping weld. 

The NRC finds Code Case N–711–1 
acceptable with one condition. The 
Code Case shall not be used to redefine 
the required examination volume for 
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preservice examinations or when the 
postulated degradation mechanism for 
piping welds is primary water stress 
corrosion cracking (PWSCC) or crevice 
corrosion. For PWSCC, the NRC finds 
that the examination volume must meet 
the requirements of ASME Code Case 
N–770–1 as conditioned by 
§ 50.55a(g)(6)(ii)(F). For crevice 
corrosion, the Code Case does not define 
a volume of primary interest and 
therefore it cannot be used for this 
degradation mechanism. The Code Case 
requires selection of an alternative 
inspection location within the same risk 
region or category if it will improve the 
examination coverage of the volume of 
primary interest. Use of the Code Case 
must be identified in the licensee’s 90- 
day post outage report of activities 
identifying the examination category, 
weld number, weld description, percent 
coverage and a description of limitation. 
The NRC determined that the Code Case 
provides a suitable process for 
identifying the appropriate volume of 
primary interest based on the 
degradation mechanism postulated by 
the degradation mechanism analysis, 
except as noted in the condition. 

The NRC determined that the case 
should not be used to reduce the 
required examination volume for 
preservice examinations because for 
newer reactors 50.55a regulations 
require new plants be designed for 
accessibility for inservice inspection. 
For preservice examinations related to 
repair/replacements activities ASME 
Section XI, IWA–4000 makes it clear 
that preservice exams are required and 
IWA–1400 says the owner’s 
responsibility includes design and 
arrangement of system components to 
include adequate access and clearances 
for conduct of examination and tests. 

Code Case N–754–1 [Supplement 1, 
2013 Edition] 

Type: Revised. 
Title: Optimized Structural Dissimilar 

Metal Weld Overlay for Mitigation of 
PWR Class 1 Items, Section XI, Division 
1. 

The first condition on Code Case N– 
754–1 is the same as the first condition 
on N–754 that was first approved by the 
NRC in Revision 18 of RG 1.147 in 
January 2018. The condition stated that 
the conditions imposed on the 
optimized weld overlay design in the 
NRC safety evaluation for MRP–169, 
Revision 1–A (ADAMS Accession Nos. 
ML101620010 and ML101660468) must 
be satisfied. When ASME revised N– 
754, the Code Case was not modified in 
a way that would make it possible for 
the NRC to remove the first condition. 

Therefore, the first condition is retained 
in Revision 19 of RG 1.147. 

The second condition on Code Case 
N–754–1 is the same as the second 
condition on N–754 that was first 
approved by the NRC in Revision 18 of 
RG 1.147 in January 2018. The 
condition stated that the preservice and 
inservice inspections of the overlaid 
weld must satisfy 10 CFR 
50.55a(g)(6)(ii)(F). When ASME revised 
N–754, the Code Case was not modified 
in a way that would make it possible for 
the NRC to remove the second 
condition. Therefore, the second 
condition is retained in Revision 19 of 
RG 1.147. 

The proposed rule included a third 
condition. The NRC has decided not to 
include that condition in the final rule. 
The basis for removing the proposed 
third condition is discussed in the 
Public Comment Analysis section. 

Code Case N–766–1 [Supplement 1, 
2013 Edition] 

Type: Revised. 
Title: Nickel Alloy Reactor Coolant 

Inlay and Onlay for Mitigation of PWR 
Full Penetration Circumferential Nickel 
Alloy Dissimilar Metal Welds in Class 1 
Items, Section XI, Division 1. 

Code Case N–766–1 contains 
provisions for repairing nickel-based 
Alloy 82/182 dissimilar metal butt 
welds in Class 1 piping using weld inlay 
and onlay. The NRC notes that the Code 
Case provides adequate requirements on 
the design, installation, pressure testing, 
and examinations of the inlay and 
onlay. The NRC finds that the weld 
inlay and onlay using the Code Case 
provides reasonable assurance that 
structural integrity of the repaired pipe 
will be maintained. However, certain 
provisions of the Code Case are 
inadequate and therefore the NRC 
imposes five new conditions. The NRC 
notes that the preservice and inservice 
inspection requirements of inlay and 
onlay are specified in Code Case N– 
770–1, as stated in Section 3(e) of Code 
Case N–766–1. 

The first condition on Code Case N– 
766–1 prohibits the reduction of 
preservice and inservice inspection 
requirements specified by this Code 
Case for inlays or onlays applied to 
Alloy 82/182 dissimilar metal welds, 
which contain an axial indication that 
has a depth of more than 25 percent of 
the pipe wall thickness and a length of 
more than half axial width of the 
dissimilar metal weld, or a 
circumferential indication that has a 
depth of more than 25 percent of the 
pipe wall thickness and a length of more 
than 20 percent of the circumference of 

the pipe. Paragraph 1(c)(1) of the Code 
Case states that: 

. . . Indications detected in the 
examination of 3(b)(1) that exceed the 
acceptance standards of IWB–3514 shall be 
corrected in accordance with the defect 
removal requirements of IWA–4000. 
Alternatively, indications that do not meet 
the acceptance standards of IWB–3514 may 
be accepted by analytical evaluation in 
accordance with IWB–3600 . . . 

This alternative would allow a flaw 
with a maximum depth of 75 percent 
through wall to remain in service in 
accordance with the ASME Code, 
Section XI, IWB–3643. Even if the inlay 
or onlay will isolate the dissimilar metal 
weld from the reactor coolant to 
minimize the potential for stress 
corrosion cracking, the NRC finds that 
having a 75 percent flaw in the Alloy 
82/182 weld does not provide 
reasonable assurance of structural 
integrity of the affected pipe. The NRC 
finds that the indication in the Alloy 82/ 
182 weld needs to be limited in size to 
ensure structural integrity of the weld. 

The second condition on Code Case 
N–766–1 modifies the Code Case to 
require that pipe with any thickness of 
inlay or onlay must be evaluated for 
weld shrinkage, pipe system flexibility, 
and additional weight of the inlay or 
onlay. Paragraph 2(e) of the Code Case 
states that: 

. . . If the inlay or onlay deposited in 
accordance with this Case is thicker than 1/ 
8t, where t is the original nominal DMW 
[Dissimilar Metal Weld] thickness, the effects 
of any change in applied loads, as a result of 
weld shrinkage from the entire inlay or 
onlay, on other items in the piping system 
(e.g., support loads and clearances, nozzle 
loads, and changes in system flexibility and 
weight due to the inlay or onlay) shall be 
evaluated. Existing flaws previously accepted 
by analytical evaluation shall be evaluated in 
accordance with IWB–3640 . . . 

The NRC finds that a pipe with any 
thickness of inlay or onlay must be 
evaluated for weld shrinkage, pipe 
system flexibility, and additional weight 
of the inlay or onlay. 

The third condition on Code Case N– 
766–1 sets re-examination requirements 
for inlay or onlay when applied to an 
Alloy 82/182 dissimilar metal weld with 
any indication that the weld exceeds the 
acceptance standards of IWB–3514 and 
is accepted for continued service in 
accordance with IWB–3132.3 or IWB– 
3142.4. This condition states that the 
subject weld must be inspected in three 
successive examinations after the 
installation of the inlay or onlay. The 
NRC notes that the Code Case permits 
indications exceeding IWB–3514 to 
remain in service after inlay or onlay 
installation, based on analytical 
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evaluation of IWB–3600. The IWB–2420 
requires three successive examinations 
for indications that are permitted to 
remain in service per IWB–3600. The 
Code Case does not discuss the three 
successive examinations. The NRC finds 
that if an inlay or onlay is applied to an 
Alloy 82/182 dissimilar metal weld that 
contains an indication that exceeds the 
acceptance standards of IWB–3514 and 
is accepted for continued service in 
accordance with IWB–3132.3 or IWB– 
3142.4, the subject weld must be 
inspected in three successive 
examinations after inlay or onlay 
installation. The NRC imposes this 
condition to ensure that the three 
successive examinations will be 
performed such that structural integrity 
of the affected pipe is maintained. 

The fourth condition on Code Case N– 
766–1 prohibits an inlay or onlay with 
detectable subsurface indication 
discovered by eddy current testing in 
the acceptance examinations from 
remaining in service. Operational 
experience has shown that subsurface 
flaws on Alloy 52 welds for upper heads 
may be very near the surface. However, 
these flaws are undetectable by liquid 
dye penetrant, as there are no surface 
breaking aspects during initial 
construction. Nevertheless, in multiple 
cases, after a plant goes through one or 
two cycles of operation, these defects 
become exposed to the primary coolant. 
The exposure of these subsurface 
defects to primary coolant challenges 
the effectiveness of the Alloy 52 weld 
mitigation of only 3 mm in total 
thickness. In the repair of reactor vessel 
upper head nozzle penetrations, these 
welds are inspected each outage after 
the repair. In order to allow the 
extension of the inspection frequency to 
that defined by § 50.55a(g)(6)(ii)(F), the 
NRC found that all detectable 
subsurface indications by eddy current 
examination should be removed from 
the Alloy 52 weld layer. 

The fifth condition on Code Case N– 
766–1 requires that the flaw analysis of 
paragraph 2(d) of the Code Case shall 
also consider primary water stress 
corrosion cracking growth in the 
circumferential and axial directions, in 
accordance with IWB–3640. The 
postulated flaw evaluation in the Code 
Case only requires a fatigue analysis. 
Conservative generic analysis by the 
NRC has raised the concern that a 
PWSCC flaw could potentially grow 
through the inner Alloy 52 weld layer 
and into the highly susceptible Alloy 
82/182 weld material, to a depth of 75 
percent through-wall, within the period 
of reexamination frequency required by 
§ 50.55a(g)(6)(ii)(F). Therefore, users of 
this Code Case will verify, for each 

weld, that a primary water stress 
corrosion crack will not reach a depth 
of 75 percent through-wall within the 
required re-inspection interval. 

Code Case N–799 [Supplement 4, 2010 
Edition] 

Type: Revised. 
Title: Dissimilar Metal Welds Joining 

Vessel Nozzles to Components, Section 
XI, Division 1. 

The January 2018 final rule included 
a response to a public comment about 
Code Case N–799 (83 FR 2348). In the 
public comment response, the NRC 
described how the conditions on Code 
Case N–799 were being changed to four 
conditions. However the change to the 
conditions were not reflected in 
Revision 18 to RG 1.147. As an 
administrative correction, the 
conditions on N–799 are corrected in 
Revision 19 to RG 1.147, Table 2, as 
described in the January 2018 final rule. 

Code Case N–824 [Supplement 11, 2010 
Edition] 

Type: New. 
Title: Ultrasonic Examination of Cast 

Austenitic Piping Welds From the 
Outside Surface, Section XI, Division 1. 

Code Case N–824 is a new Code Case 
for the examination of cast austenitic 
piping welds from the outside surface. 
The NRC, using NUREG/CR–6933 and 
NUREG/CR–7122, determined that 
inspections of cast austenitic stainless 
steel (CASS) materials are very 
challenging, and sufficient technical 
basis exists to condition the Code Case 
to bring the Code Case into agreement 
with the NUREG/CR reports. The 
NUREG/CR reports also show that CASS 
materials produce high levels of 
coherent noise. The noise signals can be 
confusing and mask flaw indications. 

The optimum inspection frequencies 
for examining CASS components of 
various thicknesses are described in 
NUREG/CR–6933 and NUREG/CR–7122. 
For this reason, the NRC added a 
condition to require that ultrasonic 
examinations performed to implement 
ASME BPV Code Case N–824 on piping 
greater than 1.6 inches thick shall use a 
phased array search unit with a center 
frequency of 500 kHz with a tolerance 
of +/- 20 percent. 

The NUREG/CR–6933 shows that the 
grain structure of CASS can reduce the 
effectiveness of some inspection angles, 
namely angles including, but not 
limited to, 30 to 55 degrees with a 
maximum increment of 5 degrees. For 
this reason, the NRC imposes a 
condition to require that ultrasonic 
examinations performed to implement 
ASME BPV Code Case N–824 shall use 
angles including, but not limited to, 30 

to 55 degrees with a maximum 
increment of 5 degrees. Therefore, the 
NRC finds Code Case N–824 acceptable 
with the following conditions: (1) 
Instead of paragraph 1(c)(1)(–c)(–2), 
licensees shall use a search unit with a 
center frequency of 500 kHz with a 
tolerance of ± 20 percent, and (2) 
instead of Paragraph 1(c)(1)(–d), the 
search unit must produce angles 
including, but not limited to, 30 to 55 
degrees with a maximum increment of 
5 degrees. 

Existing regulations in 
§ 50.55a(a)(1)(iii)(E) and (b)(2)(xxxvii) 
discuss N–824 and the associated 
conditions. The NRC previously 
incorporated Code Case N–824 by 
reference directly in § 50.55a and 
provided conditions for its use in a final 
rule dated July 18, 2017 (82 FR 32934), 
to allow licensees to use recent 
advances in inspection technology and 
perform effective inservice inspection of 
CASS components. Because N–824 will 
now be incorporated in RG 1.147, the 
existing requirements are redundant. 
These paragraphs are removed. 

Code Case N–829 [Supplement 0, 2013 
Edition] 

Type: New. 
Title: Austenitic Stainless Steel 

Cladding and Nickel Base Cladding 
Using Ambient Temperature Machine 
GTAW Temper Bead Technique, Section 
XI, Division 1. 

Code Case N–829 is a new Code Case 
for the use of automatic or machine 
GTAW temper bead technique for the 
repair of stainless steel cladding and 
nickel-base cladding without the 
specified preheat or postweld heat 
treatment in Section XI, Paragraph 
IWA–4411. 

The NRC finds the Code Case 
acceptable on the condition that the 
provisions of Code Case N–829, 
paragraph 3(e)(2) or 3(e)(3) may only be 
used when it is impractical to use the 
interpass temperature measurement 
methods described in 3(e)(1), such as in 
situations where the weldment area is 
inaccessible (e.g., internal bore welding) 
or when there are extenuating 
radiological conditions. The NRC 
determined that interpass temperature 
measurement is critical to obtaining 
acceptable corrosion resistance and/or 
notch toughness in a weld. Only in 
areas which are totally inaccessible to 
temperature measurement devices or 
when there are extenuating radiological 
conditions shall alternate methods be 
allowed such as the calculation method 
from section 3(e)(2) in ASME Code Case 
N–829 or the weld coupon test method 
shown in section 3(e)(3) in ASME Code 
Case N–829. 
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Code Case N–830 [Supplement 7, 2013 
Edition] 

Type: New. 
Title: Direct Use of Master Fracture 

Toughness Curve for Pressure-Retaining 
Materials of Class 1 Vessels, Section XI, 
Division 1. 

Code Case N–830 is a new Code Case 
introduced in the 2013 Edition of the 
ASME Code. This Code Case outlines 
the use of a material specific master 
curve as an alternative fracture 
toughness curve for crack initiation, KIC, 
in Section XI, Division 1, Appendices A 
and G, for Class 1 pressure retaining 
materials, other than bolting. 

The NRC finds the Code Case 
acceptable with one condition to 
prohibit the use of the provision in 
Paragraph (f) of the Code Case that 
allows for the use of an alternative to 
limiting the lower shelf of the 95 
percent lower tolerance bound Master 
Curve toughness, KJC-lower 95%, to a value 
consistent with the current KIC curve. 
Code Case N–830 contains provisions 
for using the KJC-lower 95% curve and the 
master curve-based reference 
temperature To as an alternative to the 
KIC curve and the nil-ductility transition 
reference temperature RTNDT in 
Appendices A and G of the ASME Code, 
Section XI. To is determined in 
accordance with ASTM International 
Standard E 1921, ‘‘Standard Test 
Method for the Determination of 
Reference Temperature, To, for Ferritic 
Steels in the Transition Range,’’ from 
direct fracture toughness testing data. 
The RTNDT is determined in accordance 
with ASME Code, Section III, NB–2330, 
‘‘Test Requirements and Acceptance 
Standards,’’ from indirect Charpy V- 
notch testing data, and RG 1.99, 
Revision 2, ‘‘Radiation Embrittlement of 
Reactor Vessel Materials.’’ Considering 
the entire test data at a wide range of T– 
RTNDT (¥400 °F to 100 °F), the NRC 
found that the current KIC curve also 
represents approximately a 95 percent 
lower tolerance bound for the data. 
Thus, using the KJC-lower 95% curve based 
on the Master Curve is acceptable. 
However, since Paragraph (f) provides a 
significant deviation from the KJC-lower 
95% curve for (T–To) below ¥115 °F in 
a non-conservative manner without 
justification, the NRC determined that 
Paragraph (f) of N–830 must not be 
applied when using N–830. 

Code Case N–831 [Supplement 0, 2017 
Edition] 

Type: New. 
Title: Ultrasonic Examination in Lieu 

of Radiography for Welds in Ferritic 
Pipe, Section XI, Division 1. 

Code Case N–831 is a new Code Case, 
which provides an alternative to 

radiographic testing when it is required 
by the construction code for Section Xl 
repair/replacement activities. This Code 
Case describes the requirements for 
inspecting ferritic welds for fabrication 
flaws using Ultrasonic Testing as an 
alternative to the current requirements 
to use radiography. The Code Case 
describes the scanning methods, 
recordkeeping and performance 
demonstration qualification 
requirements for the ultrasonic 
procedures, equipment, and personnel. 

The NRC finds the Code Case 
acceptable with the condition that it is 
prohibited for use in new reactor 
construction. History has shown that the 
combined use of radiographic testing for 
weld fabrication examinations followed 
by the use of Ultrasonic Testing for pre- 
service inspections and ISI ensures that 
workmanship is maintained (with 
radiographic testing) while potentially 
critical planar fabrication flaws are not 
put into service (with Ultrasonic 
Testing). Until studies are completed 
that demonstrate the ability of 
Ultrasonic Testing to replace 
radiographic testing (repair/replacement 
activity), the NRC will not generically 
allow the substitute of Ultrasonic 
Testing in lieu of radiographic testing 
for weld fabrication examinations. In 
addition, ultrasonic examinations are 
not equivalent to radiographic 
examinations as they use different 
physical mechanisms to detect and 
characterize discontinuities. These 
differences in physical mechanisms 
result in several key differences in 
sensitivity and discrimination 
capability. As a result of these 
differences, as well as in consideration 
of the inherent strengths of each of the 
methods, the two methods are not 
considered to be interchangeable, but 
are considered complementary. In 
addition, using ultrasonic examinations 
instead of radiographic testing has a 
particular advantage for operating plants 
that is not present during new reactor 
construction. Operating plants must 
take into account the additional dose 
from irradiated plant equipment, which 
may present challenges to keeping 
radiological dose (man-rem) as low as 
reasonably achievable. In contrast, there 
is no irradiated plant equipment present 
during new reactor construction. Thus, 
the additional dose that may be received 
during radiographic testing in operating 
plants may present a hardship or 
unusually difficulty without an equal 
compensating increase in the level of 
quality or safety for operating plants, 
but does not justify the reduction in 
quality assurance for new construction. 
In addition, performing ultrasonic 

examination under a repair or 
replacement activity for operating plants 
allows the ultrasonic examination 
results to be available for comparison in 
future inservice inspections that use 
ultrasonic examination. Therefore, the 
NRC has determined that this Code Case 
is not acceptable for use on new reactor 
construction. 

Code Case N–838 [Supplement 2, 2015 
Edition] 

Type: New. 
Title: Flaw Tolerance Evaluation of 

Cast Austenitic Stainless Steel Piping, 
Section XI, Division 1. 

The NRC approves Code Case N–838 
with the following condition: Code Case 
N–838 shall not be used to evaluate 
flaws in cast austenitic stainless steel 
piping where the delta ferrite content 
exceeds 25 percent. 

Code Case N–838 contains provisions 
for performing a postulated flaw 
tolerance evaluation of ASME Class 1 
and 2 CASS piping with delta ferrite 
exceeding 20 percent. The Code Case 
provides a recommended target flaw 
size for the qualification of 
nondestructive examination methods, 
along with an approach that may be 
used to justify a larger target flaw size, 
if needed. The Code Case is intended for 
the flaw tolerance evaluation of 
postulated flaws in CASS base metal 
adjacent to welds, in conjunction with 
license renewal commitments. The NRC 
notes that the Code Case is limited in 
application and provides restrictions so 
that the Code Case will not be misused. 
For example, the Code Case is 
applicable to portions of Class 1 and 2 
piping comprised of SA–351 statically- 
or centrifugally-cast Grades CF3, CF3A, 
CF3M, CF8, CF8A and CF8M base metal 
with delta ferrite exceeding 20 percent 
and niobium or columbium content not 
greater than 0.2 weight percent. This 
Code Case is limited to be applied to 
thermally aged CASS material types as 
listed with normal operating 
temperatures between 500 °F and 662 °F. 
The Code Case is not applicable for 
evaluation of detected flaws. Section 3 
of the Code Case provides specific 
analytical evaluation procedures for the 
pipe mean-radius-to-thickness ratio 
greater than 10 and for those with a ratio 
less than 10. Tables 1 through 4 provide 
the maximum tolerable flaw depth-to- 
thickness ratio for circumference and 
axial flaws. 

However, the NRC finds paragraph 
3(c) of the Code Case to be inadequate. 
Paragraph 3(c) specifies that for delta 
ferrite exceeding 25 percent, or pipe 
mean-radius-to-thickness ratio 
exceeding 10, the flaw tolerance 
evaluation shall be performed, except 
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that representative data shall be used to 
determine the maximum tolerable flaw 
depths applicable to the CASS base 
metal and mean-radius-to-thickness 
ratio, in lieu of Tables 1 through 4 of the 
Code Case. 

The NRC notes that there are 
insufficient fracture toughness data for 
cast austenitic stainless steel that is 
greater than 25 percent in the open 
source literature. As such, the NRC 
needs to review flaw tolerance 
evaluations to ensure that they are 
performed with adequate conservatism. 
Therefore, the NRC imposes a condition 
to prohibit the use of this Code Case 
where delta ferrite in cast austenitic 
stainless steel piping exceeds 25 
percent. 

Code Case N–843 [Supplement 4, 2013 
Edition] 

Type: New. 
Title: Alternative Pressure Testing 

Requirements Following Repairs or 
Replacements for Class 1 Piping 
between the First and Second Inspection 
Isolation Valves, Section XI, Division 1. 

Code Case N–843 is consistent with 
alternatives that have been granted by 
the NRC. The NRC is concerned about 
return lines being included that could 
allow significantly lower pressures to be 
used on Class 1 portions of return lines. 
Therefore, the NRC imposes a condition 
to ensure that the injection lines are 
tested at the highest pressure of the 
line’s intended safety function. If the 
portions of the system requiring 
pressure testing are associated with 
more than one safety function, the 
pressure test and visual examination 
VT–2 shall be performed during a test 
conducted at the higher of the operating 
pressures for the respective system 
safety functions. 

Code Case N–849 [Supplement 7, 2013 
Edition] 

Type: New. 
Title: In Situ VT–3 Examination of 

Removable Core Support Structures 
Without Removal, Section XI, Division 
1. 

Code Case N–849 is a new Code Case 
introduced in the 2013 Edition of ASME 
Code. This Code Case is meant to 
provide guidelines for allowing the VT– 
3 inspection requirements of Table 
IWB–2500–1 for preservice or inservice 
inspections of the core support 
structures to be performed without the 
removal of the core support structure. 
The NRC finds the Code Case acceptable 
with two new conditions. 

The first condition on Code Case N– 
849 limits the use of the Code Case to 
plants that are designed with accessible 
core support structures to allow for in 

situ inspection. Code Case N–849 allows 
the performance of VT–3 preservice or 
inservice visual examinations of 
removable core support structures in 
situ using a remote examination system. 
A provision of the Code Case is that all 
surfaces accessible for examination 
when the structure is removed shall be 
accessible when the structure is in situ, 
except for load bearing and contact 
surfaces, which would only be 
inspected when the core barrel is 
removed. Designs for new reactors, such 
as certain small modular reactors, may 
include accessibility of the annulus 
between the core barrel and the reactor 
vessel. Unlike some new reactor 
designs, currently operating plants were 
not designed to allow in situ VT–3 
examinations. There are no industry 
survey results of the current fleet to 
provide an evaluation of operating plant 
inspection findings. Therefore, 
applicability to the designs of currently 
operating plants has not been 
satisfactorily addressed. 

The second condition on Code Case 
N–849 requires that prior to initial plant 
startup, the VT–3 preservice 
examination shall be performed with 
the core support structure removed, as 
required by ASME Section XI, IWB– 
2500–1, and shall include all surfaces 
that are accessible when the core 
support structure is removed, including 
all load bearing and contact surfaces. 
The NRC has concerns that a preservice 
examination would not be performed on 
the load bearing and contact surfaces 
even though the surfaces would be 
accessible prior to installing the core 
support structure. There is also no 
evidence that the in situ examination 
will achieve the same coverage as the 
examination with the core support 
structure removed. 

3. ASME Operation and Maintenance 
Code Cases (RG 1.192) 

Code Case OMN–1 Revision 2 [2017 
Edition] 

Type: Revised. 
Title: Alternative Rules for Preservice 

and Inservice Testing of Active Electric 
Motor-Operated Valve Assemblies in 
Light-Water Reactor Power Plants. 

The conditions on Code Case OMN– 
1, Revision 2 [2017 Edition] are 
identical to the conditions on OMN–1 
Revision 1 [2012 Edition] that were 
approved by the NRC in Revision 2 of 
RG 1.192 in January 2018. When ASME 
revised OMN–1, the Code Case was not 
modified in a way that would make it 
possible for the NRC to remove the 
conditions. Therefore the conditions are 
retained in Revision 3 of RG 1.192. 

Code Case OMN–3 [2017 Edition] 

Type: Reaffirmed. 
Title: Requirements for Safety 

Significance Categorization of 
Components Using Risk Insights for 
Inservice Testing of LWR Power Plants. 

The conditions on Code Case OMN– 
3 [2017 Edition] are identical to the 
conditions on OMN–3 [2012 Edition] 
that were approved by the NRC in 
Revision 2 of RG 1.192 in January 2018. 
When ASME revised OMN–3, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the conditions. Therefore the 
conditions are retained in Revision 3 of 
RG 1.192. 

Code Case OMN–4 [2017 Edition] 

Type: Reaffirmed. 
Title: Requirements for Risk Insights 

for Inservice Testing of Check Valves at 
LWR Power Plants. 

The conditions on Code Case OMN– 
4 [2017 Edition] are identical to the 
conditions on OMN–4 [2012 Edition] 
that were approved by the NRC in 
Revision 2 of RG 1.192 in January 2018. 
When ASME revised OMN–4, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the conditions. Therefore, the 
conditions are retained in Revision 3 of 
RG 1.192. 

Code Case OMN–9 [2017 Edition] 

Type: Reaffirmed. 
Title: Use of a Pump Curve for 

Testing. 
The conditions on Code Case OMN– 

9 [2017 Edition] are identical to the 
conditions on OMN–9 [2012 Edition] 
that were approved by the NRC in 
Revision 2 of RG 1.192 in January 2018. 
When ASME revised OMN–9, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the conditions. Therefore, the 
conditions are retained in Revision 3 of 
RG 1.192. 

Code Case OMN–12 [2017 Edition] 

Type: Reaffirmed. 
Title: Alternative Requirements for 

Inservice Testing Using Risk Insights for 
Pneumatically and Hydraulically 
Operated Valve Assemblies in Light- 
Water Reactor Power Plants (OM–Code 
1998, Subsection ISTC). 

The conditions on Code Case OMN– 
12 [2017 Edition] are identical to the 
conditions on OMN–12 [2012 Edition] 
that were approved by the NRC in 
Revision 2 of RG 1.192 in January 2018. 
When ASME revised OMN–12, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the conditions. Therefore, the 
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conditions are retained in Revision 3 of 
RG 1.192. 

Code Case OMN–13 Revision 2 [2017 
Edition] 

Type: Reaffirmed. 
Title: Performance-Based 

Requirements for Extending Snubber 
Inservice Visual Examination Interval at 
LWR Power Plants. 

The NRC has moved Code Case 
OMN–13, Revision 2 (2017 Edition) to 
Table 2 in RG 1.192 to clarify its 
acceptance for use with all editions and 
addenda of the OM Code listed in 
§ 50.55a(a)(1)(iv). 

Code Case OMN–18 [2017 Edition] 

Type: Reaffirmed. 
Title: Alternate Testing Requirements 

for Pumps Tested Quarterly Within ±20 
Percent of Design Flow. 

The conditions on Code Case OMN– 
18 [2017 Edition] are identical to the 
conditions on OMN–18 [2012 Edition] 
that were approved by the NRC in 
Revision 2 of RG 1.192 in January 2018. 
When ASME revised OMN–18, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the conditions. Therefore, the 
conditions are retained in Revision 3 of 
RG 1.192. 

Code Case OMN–19 [2017 Edition] 

Type: Reaffirmed. 
Title: Alternative Upper Limit for the 

Comprehensive Pump Test. 
The conditions on Code Case OMN– 

19 [2017 Edition] are identical to the 
conditions on OMN–19 [2012 Edition] 

that were approved by the NRC in 
Revision 2 of RG 1.192 in January 2018. 
When ASME revised OMN–19, the Code 
Case was not modified in a way that 
would make it possible for the NRC to 
remove the conditions. Therefore, the 
conditions are retained in Revision 3 of 
RG 1.192. 

Code Case OMN–20 [2017 Edition] 

Type: Reaffirmed. 
Title: Inservice Test Frequency. 
This Code Case is applicable to the 

editions and addenda of the OM Code 
listed in § 50.55a(a)(1)(iv). 

With the acceptance of Code Case 
OMN–20 in RG 1.192, Revision 3, 
paragraphs (a)(1)(iii)(G) and (b)(3)(x) in 
§ 50.55a accepting Code Case OMN–20 
are unnecessary. The paragraphs in 
§ 50.55a are removed with this final 
rule. 

C. ASME Code Cases not Approved for 
Use (RG 1.193) 

The ASME Code Cases that are 
currently issued by ASME but not 
approved for generic use by the NRC are 
listed in RG 1.193, ‘‘ASME Code Cases 
not Approved for Use.’’ In addition to 
ASME Code Cases that the NRC has 
found to be technically or 
programmatically unacceptable, RG 
1.193 includes Code Cases on reactor 
designs for high-temperature gas-cooled 
reactors and liquid metal reactors, 
reactor designs not currently licensed by 
the NRC, and certain requirements in 
Section III, Division 2, for submerged 
spent fuel waste casks, that are not 
endorsed by the NRC. Regulatory Guide 

1.193 complements RGs 1.84, 1.147, and 
1.192. The NRC is not adopting any of 
the Code Cases listed in RG 1.193. 

III. Opportunities for Public 
Participation 

The proposed rule and draft RGs were 
published in the Federal Register on 
August 16, 2018 (83 FR 40685), for a 75- 
day comment period. The public 
comment period closed on October 30, 
2018. The NRC did not seek public 
comments on the draft revision to RG 
1.193. Any reconsideration for approval 
by the NRC of such Code Cases will 
include an opportunity for public 
comment. 

IV. Public Comment Analysis 

The NRC received a total of five 
comment submissions on the proposed 
rule and draft RGs, for a total of 20 
comments. The NRC reviewed every 
comment submission and identified 12 
unique comments requiring the NRC’s 
consideration and response. Comment 
summaries and the NRC’s responses are 
presented in this section. At the 
beginning of each summary, the 
individual comments represented by the 
summary are identified in the form 
[XX–YY] where XX represents the 
Submission ID in Table III and YY 
represents the sequential comment 
within the submission. Multiple 
comments expressed general support for 
the rulemaking. Those comments are 
listed at the bottom of Table III, but no 
specific changes were made to the final 
rule in response to those comments. 

TABLE III 

Submission ID Sequential 
comment No. Commenter Code case ADAMS 

Accession No. 

Public Comments To Modify the Rule or RGs 

NRC–2017–0024–0006 ............................. 6–1 Jungbao Zhang ......................................... N–841 ...................... ML18282A102 
NRC–2017–0024–0007 ............................. 7–1 Glen Palmer .............................................. OMN–13 .................. ML18298A186 
NRC–2017–0024–0008 ............................. 8–1 Christian Sanna of ASME Board on Nu-

clear Codes and Standards.
n/a ........................... ML18303A362 

NRC–2017–0024–0008 ............................. 8–10 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–831 ...................... ML18303A362 

NRC–2017–0024–0008 ............................. 8–11 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–795 ...................... ML18303A362 

NRC–2017–0024–0008 ............................. 8–4 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–702 ...................... ML18303A362 

NRC–2017–0024–0008 ............................. 8–5 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–705 ...................... ML18303A362 

NRC–2017–0024–0008 ............................. 8–7 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–711–1 .................. ML18303A362 

NRC–2017–0024–0008 ............................. 8–8 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–711–1 .................. ML18303A362 

NRC–2017–0024–0008 ............................. 8–9 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–831 ...................... ML18303A362 

NRC–2017–0024–0009 ............................. 9–1 Douglas Kull & Carl Latiolias of EPRI ...... N–695–1 .................. ML18303A377 
NRC–2017–0024–0009 ............................. 9–2 Douglas Kull & Carl Latiolias of EPRI ...... N–711–1 .................. ML18303A377 
NRC–2017–0024–0009 ............................. 9–3 Douglas Kull & Carl Latiolias of EPRI ...... N–711–1 .................. ML18303A377 
NRC–2017–0024–0009 ............................. 9–4 Douglas Kull & Carl Latiolias of EPRI ...... N–754–1 .................. ML18303A377 
NRC–2017–0024–0009 ............................. 9–5 Douglas Kull & Carl Latiolias of EPRI ...... N–831 ...................... ML18303A377 
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TABLE III—Continued 

Submission ID Sequential 
comment No. Commenter Code case ADAMS 

Accession No. 

NRC–2017–0024–0010 ............................. 10–1 Justin Wheat of SNO—Southern Nuclear 
Operating Company.

N–702 ...................... ML18304A266 

Public Comments Supporting the Rule 

NRC–2017–0024–0008 ............................. 8–12 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

n/a ........................... ML18303A362 

NRC–2017–0024–0008 ............................. 8–2 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–661–3, N–789–2, 
N–853, and N–854.

ML18303A362 

NRC–2017–0024–0008 ............................. 8–3 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–516–4, N–695–1, 
N–696–1.

ML18303A362 

NRC–2017–0024–0008 ............................. 8–6 Christian Sanna of ASME Board on Nu-
clear Codes and Standards.

N–711–1 .................. ML18303A362 

Regulatory Guide 1.84, Revision 38 
(Draft Regulatory Guide (DG) 1345) 

Code Case N–841 Exemptions to 
Mandatory Post Weld Heat Treatment 
(PWHT) of SA–738 Grade B for Class 
MC Applications Section III, Division 1 

Comment [6–1]: The comment raises 
issues with the use of shielded metal arc 
welding (SMAW) electrodes identified 
with a diffusible hydrogen content of H– 
8 or lower and states that, ‘‘Currently, 
for pressure vessels, diffusible hydrogen 
designator is H4 or lower.’’ The 
comment also raises issues with the 
minimum heat input of 66,000 Joules/ 
inch (26,000 Joules/Centimeter) and 
states, ‘‘For ensuring HAZ [heat affected 
zone] properties, the heat input shall be 
as low as possible, normally, 14,000– 
30,000 Joules/centimeter.’’ The 
comment recommends moving N–841 to 
Table 2 and adding a condition which 
states, ‘‘when using the SMAW process 
the welding electrodes are identified 
with a diffusible hydrogen designator of 
H4 or lower and the heat input shall be 
specified according to the PQR.’’ 

NRC Response: The NRC disagrees 
with this comment. Concerning the use 
of electrodes identified with diffusible 
hydrogen content of H4 or lower, ASME 
Code, Section III, Subsection NE (Class 
MC components), does not require the 
use of H4 or lower designated SMAW 
electrodes. Subsection NB (Class 1 
components) does require the use of H4 
or lower designated SMAW electrodes 
when employing the temper bead 
welding technique at ambient 
temperature. Code Case N–841 is for 
Class MC, does not entail the use of the 
temper bead welding technique, nor 
does it permit welding at ambient 
temperature. For SMAW welding, the 
Code Case requires a minimum preheat 
of 250 °F. 

Concerning minimum heat input 
comment, during the development of 
the Code Case, Y-groove testing was 

performed using the SMAW process. 
The testing performed showed that weld 
heat input below 66,000 Joules/inch 
with a preheat below 250 °F can 
increase the probability of HAZ 
cracking. 

No change was made to this final rule 
as a result of this comment. 

Regulatory Guide 1.147, Revision 19 
(DG–1342) 

Generic Comment Clarification of the 
Term ‘‘Superseded’’ 

Comment [8–1]: One comment asked 
whether the word ‘‘superseded’’ used in 
RG 1.147, applies to those Code Cases 
that are superseded by ASME or those 
Code Cases that are listed as superseded 
in Table 5 of Regulatory Guide 1.147. 
The comment recommended revising 
the second sentence of this paragraph to 
clarify that the older or superseded 
version of the Code Case, if listed in 
Table 5, cannot be applied by the 
licensee or applicant for the first time. 

NRC Response: The NRC agrees with 
this comment. The proposed additional 
text will clarify the information 
presented in Table 5. The introductory 
paragraph to Table 5 in RG 1.147 has 
been revised to include the statement, 
‘‘The versions of the Code Cases listed 
in Table 5 cannot be applied by the 
licensee or applicant for the first time 
after the effective date of this RG.’’ at the 
end of the explanatory text above Table 
5. 

Code Case N–696–1 Qualification 
Requirements for Mandatory Appendix 
VIII Piping Examinations Conducted 
From the Inside Surface, Section XI, 
Div. 1 

Condition: Inspectors qualified using 
the 0.25 RMS error for measuring the 
depths of flaws using N–695–1 are not 
qualified to depth-size inner diameter 
(ID) surface breaking flaws greater than 
50 percent through-wall in dissimilar 
metal welds 2.1 inches or greater in 

thickness. When an inspector qualified 
using N–695–1 measures a flaw as 
greater than 50 percent through-wall in 
a dissimilar metal weld from the ID, the 
flaw shall be considered to have an 
indeterminate depth. 

Comment [9–1]: The discussion of the 
condition as found in the Federal 
Register Vol. 83, No. 159, focused 
mainly on dissimilar metal welds 
(DMW) whereas the condition defined 
in DG–1342 applies to the coordinated 
implementation of Supplements 2, 3, & 
10 from the ID surface. Section 3.3 of 
the Code Case require users to follow 
Supplement 10 (Alt. CC N–695–1) for 
DMW and Supplement 3 for ferritic 
welds. As conditioned, Code Case N– 
695–1, includes depth sizing acceptance 
criteria of 0.25 RMS and Supplement 3 
depth sizing acceptance criteria remains 
unchanged at 0.125. As written the 
proposed condition on Code Case N– 
696–1 would require examiners 
qualified to depth size flaws in ferritic 
and austenitic welds, from the ID 
surface, to report flaws greater than 50 
percent through wall as having an 
indeterminate depth, which is 
inconsistent with discussion included 
in the Federal Register Vol. 83, No. 159, 
and in the regulatory analysis for the 
proposed rule. 

NRC Response: The NRC agrees with 
the comment. The FRN for the proposed 
rule only mentioned dissimilar metal 
welds when ASME Code Case N–696– 
1 applies to ferritic, dissimilar metal 
welds, and austenitic welds. The 
condition is intended for procedures, 
equipment, and personnel qualified to 
examine dissimilar and austenitic welds 
greater than 2.1 inches. In response to 
this comment, the condition on N–696– 
1 in RG 1.147 has been revised to clarify 
the weld types to which the condition 
applies. 
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Code Case N–702 Alternative 
Requirements for Boiling Water Reactor 
(BWR) Nozzle Inner Radius and Nozzle- 
to-Shell Welds, Section XI, Division 1 

Condition: The applicability of Code 
Case N–702 for the first 40 years of 
operation must be demonstrated by 
satisfying the criteria in Section 5.0 of 
NRC Safety Evaluation regarding 
BWRVIP–108 dated December 18, 2007 
(ML073600374) or Section 5.0 of NRC 
Safety Evaluation regarding BWRVIP– 
241 dated April 19, 2013 
(ML13071A240). The use of Code Case 
N–702 in the period of extended 
operation is prohibited. 

Comment (8–4, 10–1): The proposed 
conditions on Code Case N–702 state, in 
part, that ‘‘The use of Code Case N–702 
in the period of extended operation is 
prohibited.’’ Two comment submissions 
suggest that the proposed condition be 
revised to provide better guidance to 
licensees on how this case may be used 
during the period of extended operation, 
rather than to simply prohibit its use. 
Specifically, one comment suggests that 
the above condition be replaced with 
the following to better describe the 
explanation provided in the Federal 
Register document for the proposed 
rule: 

‘‘The use of Code Case N–702 after the 
first 40 years of operation is not 
approved. Licensees that wish to use 
Code Case N–702 after the first 40 years 
of operation may submit relief requests 
based on BWRVIP–241, Appendix A, 
‘BWR Nozzle Radii and Nozzle-to- 
Vessel Welds Demonstration of 
Compliance with the Technical 
Information Requirements of the 
License Renewal Rule (10 CFR 54.21).’ ’’ 

NRC Response: The NRC disagrees 
with the comment. Because all licensees 
may propose an alternative to the code 
requirements under § 50.55a(z) 
‘‘Alternatives to codes and standards 
requirements,’’ there is no need to 
repeat that option here. The language 
proposed in the comment could be 
viewed as limiting the potential 
alternatives that could be proposed by 
licensees. 

No change was made to this final rule 
as a result of this comment. 

Code Case N–705 Evaluation Criteria 
for Temporary Acceptance of 
Degradation in Moderate Energy Class 2 
or 3 Vessels and Tanks Section XI, 
Division 1 

Condition: The ASME Code repair or 
replacement activity temporarily 
deferred under the provisions of this 
Code Case shall be performed during the 
next scheduled refueling outage. If a 
flaw is detected during a scheduled 

shutdown, an ASME Code repair is 
required before plant restart. 

Comment [8–5]: In the proposed rule, 
the NRC has indicated a concern with 
use of this case to permit a component 
with through-wall leakage to operate for 
up to 26 months before repairs are 
made. However, the proposed condition 
applies to all applications of this case, 
including those where through-wall 
leakage has not occurred. One comment 
suggests that the proposed condition 
could be revised to read as follows to 
address this concern: 

‘‘The ASME Code repair or replacement 
activity temporarily deferred under the 
provisions of this Code Case shall be 
performed during the next scheduled 
refueling outage for any through-wall flaws. 
If a through-wall flaw is detected during a 
scheduled shutdown, an ASME code repair 
is required before plant restart.’’ 

NRC Response: The NRC agrees with 
the comment. Flaws that are not 
through-wall and have been evaluated 
in accordance with the Code Case 
should be allowed to remain in service 
the entire length of the period evaluated 
by the Code Case (i.e., up to 26 months). 
The evaluation methods of the Code 
Case reasonably assure the structural 
integrity of the component will not be 
impacted during the period of the 
evaluation. The NRC believes through 
wall flaws accepted in accordance with 
the Code Case should be subject to 
repair/replacement at the next refueling 
outage. The NRC also removed the 
second sentence in the proposed 
condition, which would have required 
an ASME code repair of the tank before 
plant restart if a through-wall flaw is 
detected during a scheduled shutdown. 
The NRC finds that the second sentence 
of the proposed condition is not 
necessary because the time period 
evaluated under the Code Case is greater 
than the period between refueling 
outages and the evaluation methods of 
the Code Case reasonably assure that the 
structural integrity of the component 
will not be impacted during that period. 
In the RG 1.147, the condition on N–705 
has been revised in response to this 
comment. 

Code Case N–711–1 Alternative 
Examination Coverage Requirements for 
Examination Category B–F, B–J, C–F–1, 
C–F–2, and R–A Piping Welds Section 
XI, Division 1 

Condition: Code Case N–711–1 shall 
not be used to redefine the required 
examination volume for preservice 
examinations or when the postulated 
degradation mechanism for piping 
welds is PWSCC, Intergranular Stress 
Corrosion Cracking (IGSCC) or crevice 
corrosion (CC) degradation mechanisms. 

Comment [8–7, 9–2]: Two comment 
submissions stated that the proposed RG 
1.147, Table 2, condition should not 
prohibit the use of Code Case N–711–1 
for preservice examinations for piping 
welds where use of this case is not 
prohibited for inservice examination. 
The preservice examination volume 
serves as a baseline for subsequent 
inservice examinations which should 
interrogate the same volume. 

NRC Response: The NRC disagrees 
with this comment in that the Code Case 
should not be applied to new reactors 
since regulations require new plants be 
designed for accessibility for inservice 
inspection. For preservice examinations 
related to repair/replacements activities, 
IWA–4000 makes it clear that preservice 
exams are required. IWA–1400 also says 
the owner’s responsibility includes 
design and arrangement of system 
components to include adequate access 
and clearances for conduct of 
examination and tests. 

No change was made to this final rule 
as a result of this comment. 

Comment [8–8, 9–3]: Two comment 
submissions stated that the proposed 
condition, prohibiting the use of this 
case to redefine the required 
examination volume when the 
postulated degradation mechanism for 
piping welds is Intergranular Stress 
Corrosion Cracking (IGSCC), is 
unnecessary for the following reasons: 

1. For boiling water reactor (BWR) 
plants, this case does not provide 
alternative examination volumes. 

2. For pressurized water reactor 
(PWR) plants, Table 2 of the case 
requires compliance with the 
examination requirements of B–F, B–J, 
C–F–1, C–F–2, or R–A, as applicable, so 
this case specifies an appropriate 
volume of primary interest for IGSCC. 

NRC Response: The NRC agrees with 
this comment. The Code Case 
appropriately requires the correct 
volume to be examined for IGSCC in 
PWR plants. The condition to Code Case 
N–711–1 in RG 1.147 has been revised 
in response to these comments. 

Code Case N–754–1 Optimized 
Structural Dissimilar Metal Weld 
Overlay for Mitigation of PWR Class 1 
Items, Section XI, Division 1 

Condition: (3) The optimized weld 
overlay in this Code Case can only be 
installed on an Alloy 82/182 weld 
where the outer 25 percent of weld wall 
thickness does not contain indications 
that are greater than 1/16 inch in length 
or depth. 

Comment [9–4]: The use of optimized 
weld overlays is most beneficial in 
applications with large bore 
components where the outer 25 percent 
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can represent a significant volume of 
weld metal. One comment stated that it 
is not unreasonable to expect that 
fabrication flaws that meet the original 
pre-service acceptance standards 
defined in IWB–3514 to be present 
within the volume of a weld. 

Currently Code Case N–754–1 
references Code Case N–770 for the 
acceptance standards for optimized 
weld overlays. Code Case N–770 states 
that the preservice examination 
acceptance standards of IWB–3514 shall 
be met for flaws in the weld overlay 
material and the outer 25 percent of the 
original weld/base material, which is 
consistent with the original ASME 
Section XI acceptance standards of the 
original structural butt weld. 

Additionally, the current condition 
refers to ‘‘indications’’ that are greater 
than 1/16 inch in length or depth it is 
important to note that indications are 
not always synonymous with flaws. 
Indications can be attributed to 
geometric features, metallurgical 
responses or other non-flaw attributes. 
One comment suggested replacing the 
word indications with the word flaws. 

Another comment stated that the 
condition limiting the use of this Code 
Case to welds with no indications 
greater than 1/16 inch in depth or length 
exceeds the original ASME section XI, 
acceptance standards of the weld when 
it was initially put in service. This 
condition would lead to increase 
examination time and unnecessary 
radiation exposure due to numerous 
repairs to remove benign, previously 
acceptable fabrication flaws or other 
non-relevant indications. These repairs 
could also result in undesirable residual 
stress profiles in the post overlaid 
weldment that can reduce the functional 
properties (compressive stresses) of the 
installed overlay. For these reasons, the 
comment submission recommends the 
elimination of this condition. 

NRC Response: The NRC agrees with 
these comments. The technical basis of 
the optimized weld overlay in Code 
Case N–754–1 is that the structural 
integrity of the optimized weld overlay 
is supported by the combination of the 
outer 25 percent of the original weld 
and the deposited weld overlay on the 
pipe so that the thickness of the weld 
overlay could be less than the thickness 
of a full structural weld overlay. The 
Reply Section in Code Case N–754–1 
states that it is for mitigation of flaws 
that do not exceed more than 50 percent 
in depth from the inside surface. 

The NRC notes that the ASME Code, 
Section III, NB–5331(b), Ultrasonic 
Acceptance Standards, requires that 
indications characterized as cracks, lack 
of fusion, or incomplete penetration are 

unacceptable regardless of length. The 
NRC understands that the hardship of 
satisfying limiting flaw size in the 
proposed condition would lead to 
radiation exposure due to repairs to 
remove fabrication flaws prior to weld 
overlay installation. The NRC also notes 
that there is measurement uncertainty 
associated with ultrasonic 
examinations. Based on these 
considerations, the NRC removed the 
proposed condition number 3 from 
Code Case N–754–1 in RG 1.147. 

Code Case N–795 Alternative 
Requirements for BWR Class 1 System 
Leakage Test Pressure Following Repair/ 
Replacement Activities, Section XI, 
Division 1 

Condition: (1) The use of nuclear heat 
to conduct the BWR Class 1 system 
leakage test is prohibited (i.e., the 
reactor must be in a non-critical state), 
except during refueling outages in 
which the ASME Section XI Category B– 
P pressure test has already been 
performed, or at the end of mid-cycle 
maintenance outages fourteen (14) days 
or less in duration. (2) The test 
condition holding time, after 
pressurization to test conditions, and 
before the visual examinations 
commence, shall be 1 hour for non- 
insulated components. 

Comment [8–11]: Use of Code Case N– 
795 is limited to BWR Class 1 pressure 
tests following repair/replacement 
activities and does not apply to Class 1 
system leakage tests performed in 
accordance with IWB–2500, Table IWB– 
2500–1, Examination Category B–P. 
Requirements for pressure tests 
following repair/replacement activities 
on Class 1 components are specified in 
IWA—4540. Requirements for pressure 
test holding time for tests following 
repair/replacement activities are 
specified in IWA–5213. IWA—5213(b) 
requires that for system pressure tests 
required by IWA–4540, a 10 minutes 
holding time for noninsulated 
components, or 4 hour holding time for 
insulated components, is required after 
attaining test pressure. ASME often 
develops technical bases for Code Cases. 
The technical basis for the increased 
hold time of 15 minutes in Code Case 
N–795 is as follows: 

Indication of leakage identified through 
visual VT–2 examinations during a test at 
either the 100 [percent] power pressure or at 
87 [percent] of that value will not be 
significantly different between the two tests. 
Higher pressure under the otherwise same 
conditions will produce a higher flow rate 
but the difference is not significant. A 
pressure test at 87 [percent] of the 100 
[percent] rated power pressure would 
produce a flow rate approximately 7 

[percent] below the full test pressure. This 
alternate differential pressure (>/=900 psi) is 
still adequate to provide evidence of leakage 
should a through-wall flaw exist. Since the 
reduced pressure would generate an 
approximate 7 [percent] reduction in flow 
rate, then, a 7 [percent] increase in the 
required hold time should allow for the 
equivalent amount of total leakage from any 
existing leak location. This Code Case 
requires a 50 [percent] increase in the hold 
time, which will allow for more leakage than 
is currently generated and therefore a better 
indication of the leak. 

For reasons identified above, the 
comment asserts that the 1 hour hold 
time imposed by Table 2 of Regulatory 
Guide 1.147, Rev. 18 is unnecessary, 
and the comment recommends that this 
condition be removed. 

NRC Response: The NRC disagrees 
with this comment. The ASME’s 
technical basis for the 15 minute hold 
time in Code Case N–795 relies on an 
argument that the time for leakage to 
manifest increases linearly with the 
decrease in flow rate corresponding to 
the reduction in leak test pressure. 
However, the relationship of the time 
for leakage to manifest to the flow rate 
may not be linear, given tight cracks, 
which result in a torturous path. The 
NRC does not consider a one hour hold 
time to be an excessive burden. 

No change was made to this final rule 
as a result of this comment. 

Code Case N–831 Ultrasonic 
Examination in Lieu of Radiography for 
Welds in Ferritic Pipe, Section Xl, 
Division 1 

Condition: Code Case N–831 is 
prohibited for use in new reactor 
construction. 

Comment [8–9]: Table 2 in draft 
revision 19 of Regulatory Guide 1.147 
includes a proposed condition that 
prohibits Code Case N–831 for use in 
new reactor construction. A comment 
submission stated that the proposed 
condition is unnecessary and should be 
removed, for the following reasons: 

1. Use of any Section XI Code Case is 
not permissible until initial 
construction of a component is 
complete, when the rules of Section XI 
become mandatory. As such, if the 
Construction Code requires radiography 
as part of the initial construction of a 
component, then radiography is 
mandatory and ultrasonic examination 
cannot be substituted for radiography. 

2. Application of Code Case N–831 is 
limited to Section XI repair/replacement 
activities where compliance with the 
Construction Code nondestructive 
examination requirements would 
require the performance of radiography. 
Ultrasonic examination is preferred 
when performing a repair/replacement 
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activity because the ultrasonic 
examination results will be available to 
compare against future inservice 
examination ultrasonic examination 
results. 

Comment [9–5]: Paragraph (a) of this 
Code Case specifies it is limited to 
Section XI repair/replacement activities 
which excludes its use in new 
construction applications, which is 
performed under Section III. One 
comment recommends the elimination 
of this condition since it is already 
included in the Code Case. 

NRC Response: The NRC disagrees 
with these comments. The subject Code 
Case states that it is limited to Section 
XI repair/replacement activities. 
However, the preface in Section XI of 
the ASME Code also states that Section 
XI is allowed for repairs and 
replacement activities once the system 
has certification marks applied and 
therefore the requirements of the 
construction code is met. Therefore, 
Section XI would allow the use of 
ultrasonic examination in lieu of 
radiography for a repair and/or 
replacement of a new reactor system 
prior to initial fuel load. The condition 
is to prevent this type of use of the Code 
Case. 

No change was made to this final rule 
as a result of these comments. 

Comment [8–10]: Section 
50.55a(b)(2)(xix) includes a Section XI 
condition about substitution of 
alternative methods. One comment 
recommends that the condition be 
revised, to specifically allow for 
substitution of examination methods, a 
combination of methods, or techniques 
other than those specified by the 
Construction Code, when permitted by 
Code Cases that are acceptable for use 
in Regulatory Guide 1.147. Without this 
clarification, there could be a conflict 
between 10 CFR 50.55a(b)(2)(xix) and 
use of Code Case N–831 in accordance 
with Table 2 of draft Regulatory Guide 
1.147. 

NRC Response: The NRC disagrees 
with the comment. There is no conflict 
as ASME Code Case N–831 is an 
alternative to Section XI, IWA–4000 
‘‘Welding, Brazing, Metal Removal, and 
Installation,’’ including paragraph IWA– 
4520(c). Additionally, the condition 
described in § 50.55a(b)(2)(xix) does not 
address ASME Code Case N–831 and is 
therefore not in the scope of this final 
rule. 

No change was made to this final rule 
as a result of this comment. 

Regulatory Guide 1.192, Revision 3 (DG– 
1343) 

Code Case OMN–13 Performance- 
Based Requirements for Extending 
Snubber Inservice Visual Examination 
Interval at LWR3 Power Plants 

Comment [7–1]: The proposed rule 
referenced DG–1343 as supplemental 
information. DG–1343 identifies Code 
Case OMN–13, Revision 2 (2017 
Edition), in Table 1 as an acceptable OM 
Code Case without condition. The 2017 
Edition of the OM Code, page C–1, OM 
Code Cases (for Division 1), identifies 
applicability of Code Case OMN–13, 
Revision 2, as 1995 up to and including 
2017. However, Code Case OMN–13, 
Revision 2, itself, includes an 
applicability statement that identifies 
ASME OM Code-1995 Edition through 
2011 Addenda. One comment requested 
clarification of the OM Code edition/ 
addenda applicability for Code Case 
OMN–13, Revision 2, that the NRC is 
approving for use. 

NRC Response: The NRC agrees with 
this comment. The NRC has moved 
Code Case OMN–13, Revision 2 (2017 
Edition), to Table 2, ‘‘Conditionally 
Acceptable OM Code Cases,’’ in RG 
1.192 to clarify its acceptance for use 
with all editions and addenda of the OM 
Code listed in § 50.55a(a)(1)(iv). 
Similarly, the NRC noted that Code Case 
OMN–20 has an applicability statement 
that is more restrictive than necessary. 
Therefore, Table 2 in RG 1.192 has been 
revised in response to this comment. 

Regulatory Guide 1.193, Revision 6 (DG– 
1344) 

The NRC received no public comment 
submittals regarding DG–1344. 

V. Section-by-Section Analysis 
The following paragraphs in § 50.55a 

are revised as follows: 

Paragraph (a)(1)(iii)(E) 
This final rule removes and reserves 

paragraph (a)(1)(iii)(E). 

Paragraph (a)(1)(iii)(G) 
This final rule removes and reserves 

paragraph (a)(1)(iii)(G). 

Paragraph (a)(3) 
This final rule adds a condition in 

paragraph (a)(3) stating that the Code 
Cases listed in RGs 1.84, 1.147, and 
1.192 may be applied with the specified 
conditions when implementing the 
editions and addenda of the ASME BPV 
and OM Codes incorporated by 
reference in § 50.55a. 

Paragraph (a)(3)(i) 
This final rule revises the reference to 

‘‘NRC Regulatory Guide 1.84, Revision 

37,’’ by removing ‘‘Revision 37’’ and 
adding in its place ‘‘Revision 38.’’ 

Paragraph (a)(3)(ii) 

This final rule revises the reference to 
‘‘NRC Regulatory Guide 1.147, Revision 
18,’’ by removing ‘‘Revision 18’’ and 
adding in its place ‘‘Revision 19.’’ 

Paragraph (a)(3)(iii) 

This final rule revises the reference to 
‘‘NRC Regulatory Guide 1.192, Revision 
2,’’ by removing ‘‘Revision 2’’ and 
adding in its place ‘‘Revision 3.’’ 

Paragraph (b)(2)(xxxvii) 

This final rule removes paragraph 
(b)(2)(xxxvii). 

Paragraph (b)(3)(x) 

This final rule removes and reserves 
paragraph (b)(3)(x). 

VI. Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), the 
Commission certifies that this rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities. This final rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definition of ‘‘small 
entities’’ set forth in the Regulatory 
Flexibility Act or the size standards 
established by the NRC (10 CFR 2.810). 

VII. Regulatory Analysis 

The NRC has prepared a regulatory 
analysis on this regulation. The analysis 
examines the costs and benefits of the 
alternatives considered by the NRC. The 
NRC did not receive public comments 
on the regulatory analysis. The 
regulatory analysis is available as 
indicated in the ‘‘Availability of 
Documents’’ section of this document. 

VIII. Backfitting and Issue Finality 

The provisions in this final rule allow 
licensees and applicants to voluntarily 
apply NRC-approved Code Cases, 
sometimes with NRC-specified 
conditions. The approved Code Cases 
are listed in three RGs that are 
incorporated by reference into § 50.55a. 
An applicant’s or a licensee’s voluntary 
application of an approved Code Case 
does not constitute backfitting, 
inasmuch as there is no imposition of a 
new requirement or new position. 
Similarly, voluntary application of an 
approved Code Case by a 10 CFR part 
52 applicant or licensee does not 
represent NRC imposition of a 
requirement or action, and therefore is 
not inconsistent with any issue finality 
provision in 10 CFR part 52. For these 
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reasons, the NRC finds that this final 
rule does not involve any provisions 
requiring the preparation of a backfit 
analysis or documentation 
demonstrating that one or more of the 
issue finality criteria in 10 CFR part 52 
are met. 

IX. Plain Writing 
The Plain Writing Act of 2010 (Pub. 

L. 111–274) requires Federal agencies to 
write documents in a clear, concise, and 
well-organized manner. The NRC has 
written this document to be consistent 
with the Plain Writing Act as well as the 
Presidential Memorandum, ‘‘Plain 
Language in Government Writing,’’ 
published June 10, 1998 (63 FR 31883). 

X. Environmental Assessment and Final 
Finding of No Significant 
Environmental Impact 

The Commission has determined 
under the National Environmental 
Policy Act (NEPA) of 1969, as amended, 
and the Commission’s regulations in 
subpart A of 10 CFR part 51, that this 
rule, if adopted, would not be a major 
Federal action significantly affecting the 
quality of the human environment; 
therefore, an environmental impact 
statement is not required. 

The determination of this 
environmental assessment is that there 
will be no significant effect on the 
quality of the human environment from 
this action. The NRC did not receive 
public comments regarding any aspect 
of this environmental assessment. 

As voluntary alternatives to the ASME 
Code, NRC-approved Code Cases 
provide an equivalent level of safety. 
Therefore, the probability or 
consequences of accidents is not 
changed. There are also no significant, 
non-radiological impacts associated 
with this action because no changes 
would be made affecting non- 
radiological plant effluents and because 
no changes would be made in activities 
that would adversely affect the 
environment. The determination of this 
environmental assessment is that there 
will be no significant offsite impact to 
the public from this action. 

XI. Paperwork Reduction Act 
Statement 

This final rule amends collections of 
information subject to the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). The collections of information 
were approved by the Office of 
Management and Budget, approval 
number 3150–0011. 

Because the rule will reduce the 
burden for existing information 
collections, the public burden for the 
information collections is expected to be 

decreased by 380 hours per response. 
This reduction includes the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the 
information collection. 

The information collection is being 
conducted to document the plans for 
and the results of inservice inspection 
and inservice testing programs. The 
records are generally historical in nature 
and provide data on which future 
activities can be based. Information will 
be used by the NRC to determine if 
ASME BPV and OM Code provisions for 
construction, inservice inspection, 
repairs, and inservice testing are being 
properly implemented in accordance 
with § 50.55a of the NRC regulations, or 
whether specific enforcement actions 
are necessary. Responses to this 
collection of information are generally 
mandatory under § 50.55a. 

You may submit comments on any 
aspect of the information collections, 
including suggestions for reducing the 
burden, by the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2017–0024. 

• Mail comments to: Information 
Services Branch, Office of the Chief 
Information Officer, Mail Stop: T6– 
A10M, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001 or to the OMB reviewer at: OMB 
Office of Information and Regulatory 
Affairs (3150–0011), Attn: Desk Officer 
for the Nuclear Regulatory Commission, 
725 17th Street NW, Washington, DC 
20503; email: oira_submission@
omb.eop.gov. 

Public Protection Notification 

The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless the 
document requesting or requiring the 
collection displays a currently valid 
OMB control number. 

XII. Congressional Review Act 
This final rule is a rule as defined in 

the Congressional Review Act (5 U.S.C. 
801–808). However, the Office of 
Management and Budget has not found 
it to be a major rule as defined in the 
Congressional Review Act. 

XIII. Voluntary Consensus Standards 
The National Technology Transfer 

and Advancement Act of 1995, Public 
Law 104–113, requires that Federal 
agencies use technical standards that are 
developed or adopted by voluntary 
consensus standards bodies unless 
using such a standard is inconsistent 
with applicable law or is otherwise 

impractical. In this rule, the NRC is 
continuing to use ASME BPV and OM 
Code Cases, which are ASME-approved 
voluntary alternatives to compliance 
with various provisions of the ASME 
BPV and OM Codes. The NRC’s 
approval of the ASME Code Cases is 
accomplished by amending the NRC’s 
regulations to incorporate by reference 
the latest revisions of the following, 
which are the subject of this 
rulemaking, into § 50.55a: RG 1.84, 
Revision 38; RG 1.147, Revision 19; and 
RG 1.192, Revision 3. These RGs list the 
ASME Code Cases that the NRC has 
approved for use. The ASME Code 
Cases are national consensus standards 
as defined in the National Technology 
Transfer and Advancement Act of 1995 
and OMB Circular A–119. The ASME 
Code Cases constitute voluntary 
consensus standards, in which all 
interested parties (including the NRC 
and licensees of nuclear power plants) 
participate. 

XIV. Incorporation by Reference— 
Reasonable Availability to Interested 
Parties 

The NRC is incorporating by reference 
three NRC RGs that list new and revised 
ASME Code Cases that the NRC has 
approved as voluntary alternatives to 
certain provisions of NRC-required 
Editions and Addenda of the ASME 
BPV Code and the ASME OM Code. 
These regulatory guides are: RG 1.84, 
Revision 38; RG 1.147, Revision 19; and 
RG 1.192, Revision 3. 

The NRC is required by law to obtain 
approval for incorporation by reference 
from the Office of the Federal Register 
(OFR). The OFR’s requirements for 
incorporation by reference are set forth 
in 1 CFR part 51. On November 7, 2014, 
the OFR adopted changes to its 
regulations governing incorporation by 
reference (79 FR 66267). The discussion 
in this section complies with the 
requirement for final rules as set forth 
in 1 CFR 51.5(a)(1). 

The NRC considers ‘‘interested 
parties’’ to include all potential NRC 
stakeholders, not only the individuals 
and entities regulated or otherwise 
subject to the NRC’s regulatory 
oversight. These NRC stakeholders are 
not a homogenous group, so the 
considerations for determining 
‘‘reasonable availability’’ vary by class 
of interested parties. The NRC identifies 
six classes of interested parties with 
regard to the material to be incorporated 
by reference in an NRC rule: 

• Individuals and small entities 
regulated or otherwise subject to the 
NRC’s regulatory oversight. This class 
includes applicants and potential 
applicants for licenses and other NRC 
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4 State-recognized Indian tribes are not within the 
scope of 10 CFR 2.315(c). However, for purposes of 

the NRC’s compliance with 1 CFR 51.5, ‘‘interested parties’’ includes a broad set of stakeholders 
including State-recognized Indian tribes. 

regulatory approvals, and who are 
subject to the material to be 
incorporated by reference. In this 
context, ‘‘small entities’’ has the same 
meaning as set out in 10 CFR 2.810. 

• Large entities otherwise subject to 
the NRC’s regulatory oversight. This 
class includes applicants and potential 
applicants for licenses and other NRC 
regulatory approvals, and who are 
subject to the material to be 
incorporated by reference. In this 
context, a ‘‘large entity’’ is one that does 
not qualify as a ‘‘small entity’’ under 10 
CFR 2.810. 

• Non-governmental organizations 
with institutional interests in the 
matters regulated by the NRC. 

• Other Federal agencies, states, local 
governmental bodies (within the 
meaning of 10 CFR 2.315(c)). 

• Federally-recognized and State- 
recognized 4 Indian tribes. 

• Members of the general public (i.e., 
individual, unaffiliated members of the 
public who are not regulated or 
otherwise subject to the NRC’s 
regulatory oversight) and who need 
access to the materials that the NRC 
proposes to incorporate by reference in 
order to participate in the rulemaking. 

The three RGs that the NRC is 
incorporating by reference in this final 

rule are available without cost and can 
be read online, downloaded, or viewed, 
by appointment, at the NRC Technical 
Library, which is located at Two White 
Flint North, 11545 Rockville Pike, 
Rockville, Maryland 20852; telephone: 
301–415–7000; email: 
Library.Resource@nrc.gov. 

Because access to the three regulatory 
guides, are available in various forms at 
no cost, the NRC determines that the 
three regulatory guides 1.84, Revision 
38; RG 1.147, Revision 19; and RG 
1.192, Revision 3, as approved by the 
OFR for incorporation by reference, are 
reasonably available to all interested 
parties. 

TABLE IV—REGULATORY GUIDES INCORPORATED BY REFERENCE IN 10 CFR 50.55A 

Document title 

ADAMS 
Accession No. 

Federal Register 
citation 

RG 1.84, ‘‘Design, Fabrication, and Materials Code Case Acceptability, ASME Section III,’’ Revision 38 ........................ ML19128A276 
RG 1.147, ‘‘Inservice Inspection Code Case Acceptability, ASME Section XI, Division 1,’’ Revision 19 ........................... ML19128A244 
RG 1.192, ‘‘Operation and Maintenance Code Case Acceptability, ASME OM Code,’’ Revision 3 ................................... ML19128A261 

XV. Availability of Guidance 

The NRC is issuing revised guidance, 
RG 1.193, ‘‘ASME Code Cases Not 
Approved for Use,’’ Revision 6, for the 
implementation of the requirements in 
this final rule. The guidance is available 
in ADAMS under Accession No. 
ML19128A269. You may access 
information and comment submissions 
related to the guidance by searching on 
https://www.regulations.gov under 
Docket ID NRC–2017–0024. 

The regulatory guide lists Code Cases 
that the NRC has not approved for 
generic use and will not be incorporated 
by reference into the NRC’s regulations. 
Regulatory Guide 1.193 complements 
RGs 1.84, 1.147, and 1.192. 

XVI. Availability of Documents 
The documents identified in the 

following tables are available to 
interested persons through one or more 
of the following methods, as indicated. 
Throughout the development of this 
rule, the NRC has posted documents 

related to this rule, including public 
comments, on the Federal rulemaking 
website at: https://www.regulations.gov 
under Docket ID NRC–2017–0024. The 
Federal rulemaking website allows you 
to receive alerts when changes or 
additions occur in a docket folder. To 
subscribe: (1) Navigate to the docket 
folder (NRC–2017–0024); (2) click the 
‘‘Sign up for Email Alerts’’ link; and (3) 
enter your email address and select how 
frequently you would like to receive 
emails (daily, weekly, or monthly). 

TABLE V—RULEMAKING RELATED DOCUMENTS 

Document title 

ADAMS 
Accession No./ 

Federal Register 
citation 

ASME–OM–2017, ‘‘Operation and Maintenance of Nuclear Power Plants,’’ May 31, 2017. .............................................. Available for purchase. 
Final Rule—‘‘Incorporation by Reference of ASME BPV and OM Code Cases,’’ July 8, 2003. ......................................... 68 FR 40469. 
Final Rule—‘‘Fracture Toughness Requirements for Light Water Reactor Pressure Vessels,’’ December 19, 1995. ........ 60 FR 65456. 
Assessment of Crack Detection in Heavy-Walled Cast Stainless Steel Piping Welds Using Advanced Low-Frequency 

Ultrasonic Methods (NUREG/CR–6933), March 2007..
ML071020409. 

An Evaluation of Ultrasonic Phased Array Testing for Cast Austenitic Stainless Steel Pressurizer Surge Line Piping 
Welds (NUREG/CR–7122), March 2012..

ML12087A004. 

Final Safety Evaluation for Nuclear Energy Institute ‘‘Topical Report Materials Reliability Program (MRP): Technical 
Basis for Preemptive Weld Overlays for Alloy 82/182 Butt Welds in Pressurized Water Reactors (MRP–169) Revi-
sion 1–A,’’ August 9, 2010..

ML101620010. 
ML101660468. 

EPRI Nuclear Safety Analysis Center Report 202L-2, ‘‘Recommendations for an Effective Flow Accelerated Corrosion 
Program,’’ April 1999..

Available for purchase. 

ASTM International Standard E 1921, ‘‘Standard Test Method for the Determination of Reference Temperature, To, for 
Ferritic Steels in the Transition Range.’’.

Available for purchase. 

ASME Code, Section III, NB–2330, ‘‘Test Requirements and Acceptance Standards.’’ ..................................................... Available for purchase. 
Regulatory Guide 1.99, Revision 2, ‘‘Radiation Embrittlement of Reactor Vessel Materials.’’ ............................................ ML102310298. 
Final Rule—‘‘Approval of American Society of Mechanical Engineers’ Code Cases’’ dated January 17, 2018. ................ 83 FR 2331. 
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TABLE V—RULEMAKING RELATED DOCUMENTS—Continued 

Document title 

ADAMS 
Accession No./ 

Federal Register 
citation 

Draft Guide 1345, ‘‘Design, Fabrication, and Materials Code Case Acceptability, ASME Section III,’’ (draft RG 1.84, 
Revision 38)..

ML18114A228. 

Draft Guide 1342, ‘‘Inservice Inspection Code Case Acceptability, ASME Section XI, Division 1,’’ (draft RG 1.147, Re-
vision 19)..

ML18114A225. 

Draft Guide 1343, ‘‘Operation and Maintenance Code Case Acceptability, ASME OM Code,’’ (draft RG 1.192, Revision 
3)..

ML18114A226. 

Draft Guide 1344, ‘‘ASME Code Cases Not Approved for Use,’’ (draft RG 1.193, Revision 6). ......................................... ML18114A227. 
RG 1.84, ‘‘Design, Fabrication, and Materials Code Case Acceptability, ASME Section III,’’ Revision 38. ....................... ML19128A276. 
RG 1.147, ‘‘Inservice Inspection Code Case Acceptability, ASME Section XI, Division 1,’’ Revision 19. .......................... ML19128A244. 
RG 1.192, ‘‘Operation and Maintenance Code Case Acceptability, ASME OM Code,’’ Revision 3. .................................. ML19128A261. 
RG 1.193, ‘‘ASME Code Cases Not Approved for Use,’’ Revision 6. ................................................................................. ML19128A269. 
Draft Regulatory Analysis ..................................................................................................................................................... ML18099A054. 
Final Regulatory Analysis ..................................................................................................................................................... ML19156A178. 

List of Subjects in 10 CFR Part 50 

Administrative practice and 
procedure, Antitrust, Classified 
information, Criminal penalties, 
Education, Fire prevention, Fire 
protection, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalties, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements, Whistleblowing. 

For the reasons set forth in the 
preamble, and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 50: 

PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

■ 1. The authority citation for part 50 
continues to read as follows:

Authority: Atomic Energy Act of 1954, 
secs. 11, 101, 102, 103, 104, 105, 108, 122, 
147, 149, 161, 181, 182, 183, 184, 185, 186, 
187, 189, 223, 234 (42 U.S.C. 2014, 2131, 
2132, 2133, 2134, 2135, 2138, 2152, 2167, 
2169, 2201, 2231, 2232, 2233, 2234, 2235, 
2236, 2237, 2239, 2273, 2282); Energy 
Reorganization Act of 1974, secs. 201, 202, 
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851); 
Nuclear Waste Policy Act of 1982, sec. 306 
(42 U.S.C. 10226); National Environmental 
Policy Act of 1969 (42 U.S.C. 4332); 44 U.S.C. 
3504 note; Sec. 109, Pub. L. 96–295, 94 Stat. 
783. 

■ 2. In § 50.55a: 
■ a. Remove and reserve paragraphs 
(a)(1)(iii)(E) and (G);
■ b. Revise paragraph (a)(3) introductory 
text;
■ c. In paragraph (a)(3)(i), wherever it 
appears remove the phrase ‘‘Revision
37’’ and add in its place the phrase
‘‘Revision 38’’;

■ d. In paragraph (a)(3)(ii), wherever it 
appears remove the phrase ‘‘Revision
18’’ and add in its place the phrase
‘‘Revision 19’’;
■ e. In paragraph (a)(3)(iii), wherever it 
appears remove the phrase ‘‘Revision 2’’
and add in its place the phrase
‘‘Revision 3’’; and
■ f. Remove paragraph (b)(2)(xxxvii) and 
remove and reserve paragraph (b)(3)(x).

The revision reads as follows: 

§ 50.55a Codes and standards.

(a) * * * 
(3) U.S. Nuclear Regulatory

Commission (NRC) Public Document 
Room, 11555 Rockville Pike, Rockville, 
Maryland 20852; telephone: 1–800– 
397–4209; email: pdr.resource@nrc.gov; 
https://www.nrc.gov/reading-rm/doc- 
collections/reg-guides/. The use of Code 
Cases listed in the NRC regulatory 
guides in paragraphs (a)(1)(i) through 
(iii) of this section is acceptable with the
specified conditions in those guides 
when implementing the editions and 
addenda of the ASME BPV Code and 
ASME OM Code incorporated by 
reference in paragraph (a)(1) of this 
section. 
* * * * *

Dated at Rockville, Maryland, this 2nd day
of March, 2020. 

For the Nuclear Regulatory Commission. 

Ho K. Nieh, Director, 
Office of Nuclear Reactor Regulation. 
[FR Doc. 2020–05086 Filed 3–13–20; 8:45 am] 

BILLING CODE 7590–01–P 

DEPARTMENT OF ENERGY 

10 CFR Part 1004 

RIN 1901–AB44 

Critical Electric Infrastructure 
Information; New Administrative 
Procedures 

AGENCY: Office of Electricity, U.S. 
Department of Energy. 
ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Energy (DOE or Department) publishes 
this final rule to implement DOE’s 
critical electric infrastructure 
information (CEII) designation authority 
under the Federal Power Act (FPA). In 
this final rule, DOE establishes 
administrative procedures intended to 
ensure that stakeholders and the public 
understand how the Department would 
designate, protect, and share CEII. 
DATES: The effective date of this rule is 
May 15, 2020. 
ADDRESSES: The docket for this 
rulemaking, which includes Federal 
Register notices, comments, and other 
supporting documents/materials, is 
available for review at https://
www.regulations.gov. All documents in 
the docket are listed in the https://
www.regulations.gov index. However, 
not all documents listed in the index, 
such as those containing information 
that is exempt from public disclosure by 
law, may be publicly available. A link 
to the docket web page can be found at 
https://www.regulations.gov/ 
docket?D=DOE-HQ-2019-0003. The 
docket web page explains how to access 
all documents, including public 
comments, in the docket. 
FOR FURTHER INFORMATION CONTACT: 
Michael Coe, U.S. Department of 
Energy, Office of Electricity, Mailstop 
OE–20, Room 8H–033, 1000 
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Independence Avenue SW, Washington, 
DC 20585; (202) 287–5166; or oeregs@
hq.doe.gov. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Introduction
II. Discussion of Final Rule

A. Background
B. Filing Procedures and Guidance
C. Purpose and Scope
D. Definitions
E. Authority to Designate Information as

CEII
F. Coordination Among DOE Office

Designators
G. CEII FOIA Exemption
H. Criteria and Procedures for Designating

CEII
I. Duration of Designation
J. Review or Requests for Reconsideration

of Designation
K. Sharing of CEII
L. Procedures for Requesting CEII
M. Unauthorized Disclosure

III. Regulatory Review
A. Executive Orders 12866 and 13563
B. Executive Orders 13771, 13777, and

13783
C. National Environmental Policy Act
D. Regulatory Flexibility Act
E. Paperwork Reduction Act
F. Unfunded Mandates Reform Act of 1995
G. Treasury and General Government

Appropriations Act, 1999
H. Executive Order 13132
I. Executive Order 12988
J. Treasury and General Government

Appropriations Act, 2001
K. Executive Order 13211
L. Congressional Notification

IV. Approval of the Office of the Secretary

I. Introduction
In this final rule, the Department of

Energy (DOE) establishes procedures for 
the designation of critical electric 
infrastructure information (CEII) under 
section 215A(d) of the Federal Power 
Act (FPA). Section 61003 of the Fixing 
America’s Surface Transportation Act 
(FAST Act), Public Law 114–94, added 
section 215A to the FPA. The new 
section authorizes both the Secretary of 
Energy (the Secretary) and the Federal 
Energy Regulatory Commission (FERC) 
independently to designate CEII. Under 
section 215A(d)(1) of the FPA, a CEII 
designation exempts the data or 
information so designated from 
disclosure under the Freedom of 
Information Act (FOIA) and other laws 
requiring government disclosure of 
certain information or records. 16 U.S.C. 
824o–1(d)(1); 5 U.S.C. 552(b)(3). Section 
215A(d)(2) required FERC, after 
consultation with the Secretary and 
within a year of the FAST Act’s 
enactment, to ‘‘promulgate such 
regulations as necessary to . . . 
establish criteria and procedures to 
designate information as [CEII].’’ 16 

U.S.C. 824o–1(d)(2). FERC did so, 
following a notice-and-comment 
rulemaking similar to the instant 
rulemaking. Order No. 833, Regulations 
Implementing FAST Act Section 
61003—Critical Electric Infrastructure 
Security and Amending Critical Energy 
Infrastructure Information; Availability 
of Certain North American Electric 
Reliability Corporation Databases to the 
Commission, FERC Docket Nos. RM16– 
15–000 and RM15–25–001, 157 FERC 
¶ 61,123 (2016), order on reh’g & 
clarification, Order No. 833–A, FERC 
Docket No. RM16–15–001, 163 FERC 
¶ 61,125 (2018). While this rulemaking 
established criteria for designating CEII 
applicable to both FERC and the 
Department, the designation procedures 
in the rulemaking were limited to FERC. 
Thus, on October 29, 2018, the 
Department published a Notice of 
Proposed Rulemaking (NOPR) to 
establish its own designation 
procedures. (83 FR 54274) This final 
rule establishes DOE’s designation 
procedures, which are consistent with 
the procedures established by FERC to 
the maximum extent possible. 

The Department is committed to 
improving the resilience, reliability, and 
security of the Nation’s electricity 
delivery system. Consistent with its 
statutory authorities and ongoing work 
with energy sector entities in 
furtherance of that mission, the 
Department anticipates that the majority 
of CEII the Department will receive will 
be voluntary submissions, scoped in 
collaboration with the submitting entity, 
and for which DOE may often make a 
CEII designation based on the scoping 
prior to submission. DOE’s role with 
respect to CEII is not expected to be 
related to its regulatory functions, and 
DOE expects that nearly all potential 
CEII sent to DOE will be voluntary 
submissions tied to specific programs. 
The Department anticipates receiving a 
smaller volume of CEII material than 
FERC does given the regulatory 
requirements for mandatory FERC 
filings by the electricity industry, giving 
DOE the flexibility to engage in more 
proactive designations. Even if the 
submission relates to a DOE regulatory 
function, DOE will still evaluate it based 
on the procedures set forth in this rule 
on whether to designate the information 
as CEII. If organizations and individuals 
submit material to DOE, the Department 
recommends adding all appropriate 
FOIA exemption markings, as the 
material may be both Confidential 
Business Information (CBI) and CEII. 
Based on the recent opinion of the 
Supreme Court of the United States in 
Food Marketing Institute v. Argus 

Leader Media (No. 18–481), which 
effectively broadens the scope of data 
and information that are eligible for the 
fourth exemption from disclosure under 
FOIA, DOE notes that all entities 
submitting information for CEII 
designation under this rule should also 
specify whether the material is 
Confidential Business Information 
under the new legal standard. 

DOE received a total of fourteen (14) 
written comments in response to the 
NOPR, all of which are available at 
https://www.regulations.gov. Generally, 
the comments addressed the following 
issues: Scope, purpose, and definitions; 
authority to designate information as 
CEII; coordination among DOE Office 
designators; criteria and procedures for 
determining what constitutes CEII; 
duration of designation of CEII; sharing 
of CEII; and sanctions for unauthorized 
disclosure of CEII. DOE responds to the 
comments received in the discussion of 
the final rule in Section II below. 

II. Discussion of Final Rule

A. Background

After FERC published its CEII
designation criteria and procedures, 
DOE began its rulemaking to establish 
administrative procedures regarding 
how the Department would designate, 
protect, and share CEII. The Department 
follows the designation criteria FERC 
has already formulated, but establishes 
its own procedures for such designation 
in this final rule. These procedures 
differ from those established by FERC in 
that DOE’s procedures provide 
additional time to coordinate with 
parties that submit CEII to DOE. 
However, the agencies’ overall 
procedures are similar in providing 
specific information when requesting 
that submitted information be 
designated as CEII, as well as 
procedures for appealing a CEII 
designation determination. The 
Department’s rule is consistent with 
FERC’s rule to the maximum extent 
possible, so that the fundamental 
objectives of the CEII statutory program 
will be met regardless of whether the 
information is submitted to the 
Department or to FERC. 

The Canadian Electricity Association 
(CEA) expressed support for DOE’s 
effort to harmonize its CEII procedures 
with FERC’s CEII procedures. (CEA, No. 
12, p. 4). However, CEA asked for 
clarification between DOE and FERC’s 
CEII procedures. In particular, CEA 
sought understanding on processes to 
ensure consistency between CEII 
designation, as well as removal of CEII 
designation, if the same material is 
shared with both DOE and FERC. Id. 
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1 On February 14 and 15, 2018, DOE’s Office of 
Electricity (OE) (known at the time as DOE’s Office 
of Electricity Delivery and Energy Reliability) and 
Office of Policy convened an ex-parte meeting with 
representatives from energy industry, local, state, 
and Federal government agencies to discuss issues, 
challenges, and opportunities in CEII-sharing 
frameworks and optional information sharing 
protections and protocols leading up to the 
development of this proposed rule. A memorandum 
summarizing this meeting is available at https://
www.regulations.gov/docket?D=DOE-HQ-2019-0003 
and https://www.energy.gov/gc/legal-resources/ex- 
parte-communications. 

The Department recognizes the 
importance of coordination among 
Federal agencies with similar programs, 
as each agency has different procedures 
related to voluntary information sharing 
and protection of the information. As 
mentioned above, the Department has 
sought to harmonize its procedures with 
the FERC procedures as much as 
possible, and DOE will use FERC’s 
designation criteria. The Department’s 
designation, however, does not mean 
that the information will be 
automatically shared with FERC, the 
Department of Homeland Security 
(DHS), or any other Federal agency. The 
Department will follow the procedures 
outlined in this rule to review and 
designate information and data as CEII. 
In addition, the Department will 
continue to coordinate with the DHS 
regarding its Protected Critical 
Infrastructure Information program, 
including as provided for under 
1004.13(e)(4). If DOE finds it necessary 
to provide CEII material to another 
Federal agency, DOE will provide 
dissemination instructions prohibiting 
further distribution. DOE will continue 
to coordinate with FERC, DHS, and 
other Federal agencies on all cross- 
cutting initiatives related to CEII to 
ensure maximum harmonization. 

B. Filing Procedures and Guidance
Proposed § 1004.13(a) tells interested

stakeholders where to find information 
about CEII filing procedures and 
guidance. No comments were received; 
therefore, DOE finalizes this section as 
proposed. 

C. Purpose and Scope
As described in proposed

§ 1004.13(b), procedures for the
designation, protection, and sharing of
CEII developed under section 215A of
the FPA would apply to anyone who
provides CEII to DOE or who receives
CEII from DOE, including DOE
employees, DOE contractors, agents of
DOE, and individuals or organizations
who have been permitted access to CEII,
as well as non-DOE entities submitting
CEII to DOE or receiving CEII from DOE.
These proposed procedures would also
apply to other Federal agencies seeking
CEII designation and protection of
information that agencies may submit to
DOE.

The joint comments of EarthJustice, 
Union of Concerned Scientists, and 
Public Citizen (EarthJustice et al.) 
disputed the validity of the 
Department’s notice and comment 
process in this rulemaking. Their 
comments alleged that the Department 
violated the Administrative Procedure 
Act because it held a meeting in 

February 2018 (discussed in footnote 1 
of this rule) at which ‘‘industry 
stakeholders’’ laid out concerns in 
advance of this rulemaking. EarthJustice 
et al. stated that ‘‘[t]he public cannot 
meaningfully comment on an agency’s 
action if key facts or rationale in support 
of the decision are not made available 
for consideration and comment.’’ (Earth 
Justice et al., No. 3, p. 13). 

The Department disagrees with 
EarthJustice et al.’s claims of inadequate 
notice and comment. As explained in 
the October 2018 NOPR, the Department 
held a meeting with interested 
stakeholders in compliance with all 
applicable laws and procedures.1 As a 
preliminary matter, DOE’s ex parte 
guidelines, promulgated in October 
2009 and available at https://
www.energy.gov/gc/downloads/ 
guidance-ex-parte-communications, 
provide that the applicability of the 
guidelines begins upon release of a 
NOPR or other preliminary rulemaking 
document. As noted in the Department’s 
October 2018 NOPR, however, DOE 
nonetheless made a summary of that 
meeting available to the public, as 
specified in the ex parte guidelines. The 
NOPR subsequently provided regulatory 
text and a preamble explaining the 
proposed rule. Commenters were given 
60 days to respond to the proposed rule, 
which is to be binding on the 
Department in designating CEII. No 
commenters asked for additional time to 
comment on the rule. This final rule 
includes the Department’s consideration 
of, and response to, the comments it 
received. Based on the above, DOE 
concludes that commenters had the 
opportunity to meaningfully comment 
on the Department’s proposed rule. 

D. Definitions

Section 1004.13(c) of the proposed
rule defines terms applicable to the 
proposed procedures in this notice for 
the designation of CEII. Where the terms 
are defined by statute or by FERC’s CEII 
regulations, the definitions track those 
corresponding definitions, either 
verbatim or with maximum consistency. 
Other terms are proposed for the first 
time in this context. The Department 

received no comments on the proposed 
definitions. Therefore, unless discussed 
below, the proposed definitions are 
adopted without change in this final 
rule. 

The Department adds the definition of 
‘‘Confidential Business Information’’ to 
§ 1004.13(c) to mean ‘‘commercial or
financial information that is both
customarily and actually treated as
private by its owner and that is
provided to the government as part of a
claimed CEII submission.’’ This
addition is based on the June 24, 2019,
opinion of the Supreme Court of the
United States in Food Marketing
Institute v. Argus Leader Media (No. 18–
481). The decision effectively broadens
the scope of data and information that
are eligible for exemption from
disclosure under 5 U.S.C. 552(b)(4). In
the case, the Supreme Court rejected the
lower courts’ holding that ‘‘information
can never be deemed confidential [the
FOIA statutory term] unless disclosing it
is likely to result in ‘substantial
competitive harm’ to the business that
provided it.’’ Food Mktg. Inst. v. Argus
Leader Media, No. 18–481, slip op. at 1
(U.S. June 24, 2019). The Court found
that the ‘‘substantial competitive harm’’
test which stemmed from the D.C.
Circuit’s 1974 opinion in National Parks
& Conservation Association v. Morton,
498 F.2d 765 (DC Cir. 1974), went
beyond the language of the statute itself,
and did not reflect the typical meaning
of the words used when Congress
enacted FOIA Exemption 4. See Argus
Leader, slip op. at 7–10. The Court held
that ‘‘[a]t least where commercial or
financial information is both
customarily and actually treated as
private by its owner and provided to the
government under an assurance of
privacy, the information is ‘confidential’
within the meaning of Exemption 4.’’ Id.
at 12.

The Department clarifies that the CEII 
Coordinator may delegate the daily 
implementation of the CEII Coordinator 
function as described in this rule, in 
whole or in part, to an Assistant 
Secretary or Administrator in DOE. The 
NOPR stated that the final CEII 
designation authority would reside with 
the DOE Office exercising its delegated 
CEII designation authority. The 
appropriate Assistant Secretary or 
Administrator would exercise the 
authority delegated to a DOE Office. 
Therefore, the Department adopts a 
definition of CEII Coordinator in 
§ 1004.13(c) to specify delegation to the
appropriate Assistant Secretary in DOE.

VerDate Sep<11>2014 16:35 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00026 Fmt 4700 Sfmt 4700 E:\FR\FM\16MRR1.SGM 16MRR1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 R

U
LE

S

https://www.energy.gov/gc/downloads/guidance-ex-parte-communications
https://www.energy.gov/gc/downloads/guidance-ex-parte-communications
https://www.energy.gov/gc/downloads/guidance-ex-parte-communications
https://www.regulations.gov/docket?D=DOE-HQ-2019-0003
https://www.regulations.gov/docket?D=DOE-HQ-2019-0003
https://www.energy.gov/gc/legal-resources/ex-parte-communications
https://www.energy.gov/gc/legal-resources/ex-parte-communications


14759 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Rules and Regulations 

E. Authority To Designate Information 
as CEII 

Proposed § 1004.13(d) allows the 
Secretary, or DOE Offices with 
delegated authority, to receive and 
designate CEII. Practically speaking, the 
flexibility to delegate allows the 
Department to handle CEII in a manner 
ensuring access to the critical 
information it needs to execute its 
responsibilities as the lead Sector- 
Specific Agency for cybersecurity for 
the energy sector, under section 
61003(c) of the FAST Act, and the 
Sector-Specific Agency for Energy 
(Critical Infrastructure), under 
Presidential Policy Directive 21. 

EarthJustice et al. claimed that ‘‘[t]he 
Department has no legal authority to 
establish criteria and procedures for 
CEII designation.’’ The comments 
contended that ‘‘while both [FERC] and 
the Department have authority to 
designate CEII, the power to establish 
criteria and procedures for doing so is 
[FERC]’s alone.’’ (EarthJustice et al., No. 
3, p. 2). 

EarthJustice et al. are correct that both 
the Department and FERC may 
designate CEII. However, while the 
Department is obligated to apply the 
criteria FERC crafted, FERC 
acknowledged in its final procedural 
rule that DOE is not bound by the 
procedures FERC uses, noting that 
‘‘[t]he FAST Act . . . does not compel 
DOE to make any changes to its 
regulations in this regard’’ and that 
‘‘nothing within the Commission’s 
regulations would limit DOE’s ability to 
designate CEII in accordance with the 
FAST Act,’’ and specifically 
‘‘declin[ing] to revise [its] regulations to 
identify specific designation criteria and 
CEII procedures for DOE.’’ FERC Order 
No. 833, 157 FERC ¶ 61,123 at P 39 
(2016), reh’g denied, FERC Order No. 
833–A, 163 FERC ¶ 61,125 at PP 31–33 
(2018). See also Department of Energy 
Organization Act, as amended, section 
644, 42 U.S.C. 7254 (‘‘The Secretary is 
authorized to prescribe such procedural 
. . . rules and regulations as he may 
deem necessary or appropriate to 
administer and manage the functions 
now or hereafter vested in him.’’). The 
Department has therefore designed its 
own CEII designation procedures, which 
are consistent with the FERC regulations 
to the maximum extent possible. 

Other commenters requested more 
detail on how the Department will 
evaluate information submitted as CEII. 
For example, Midcontinent Independent 
System Operator, Inc. (MISO) noted that 
the proposed rules allowed the 
delegation of CEII designation authority. 
(MISO, No. 11, p. 3). Therefore, MISO 

recommended that ‘‘[t]he designation 
criteria must be specified to enable 
consistent designation of CEII by each 
DOE Office, and for CEII submitters to 
understand the kind of information the 
DOE will designate as CEII.’’ Id. Edison 
Electric Institute (EEI) recommended 
that, in clarifying the CEII designation 
criteria, ‘‘the Department consider 
information on other systems or assets 
that may negatively affect national 
security, economic security, and/or 
public health; information that may 
enable the misuse of an asset or system 
that may negatively affect national 
security, economic security, and/or 
public health; and information on 
systems or assets that has previously 
been made public.’’ (EEI, No. 9, p. 5). 

DOE has determined that the existing 
CEII designation criteria address these 
concerns. FPA section 215A(a)(2) 
defines Critical Electric Infrastructure as 
‘‘a system or asset of the bulk-power 
system, whether physical or virtual, the 
incapacity or destruction of which 
would negatively affect national 
security, economic security, public 
health or safety, or any combination of 
such matters.’’ FPA section 215A(a)(3) 
includes ‘‘information related to critical 
electric infrastructure’’ in its definition 
of CEII. Under the criteria that FERC 
established and that DOE follows, FERC 
and DOE may consider a range of 
elements in determining what qualifies 
as CEII. The regulation, as proposed, 
provides adequate guidance for a 
submitter and DOE staff to determine 
whether information is CEII, and for the 
CEII Coordinator or Coordinator’s 
designee to make a determination. 

EEI stated that it supported 
coordination among DOE Office 
designees to ensure that the FAST Act 
authorities are consistently 
implemented within DOE and 
recommends a robust internal process to 
ensure that CEII is appropriately and 
consistently designated, protected, and 
shared throughout the Department. (EEI, 
No. 9, p. 11). 

DOE agrees that the internal process 
for coordination among DOE Office 
designees is important and will ensure 
robust internal controls to appropriately 
and consistently designate, protect, and 
share CEII throughout the Department. 
More information on the internal 
process is provided in Section F. 

F. Coordination Among DOE Office 
Designators 

Proposed § 1004.13(e) sets out the 
functions of the CEII Coordinator and 
the Coordinator’s designee. The CEII 
Coordinator may make an initial 
determination as to whether the 
information fits within the definition of 

CEII, but final CEII designation 
authority resides with the CEII 
Coordinator or DOE Office exercising its 
delegated CEII designation authority. 
The proposed subsection also provides 
that DOE entities with authority to 
designate CEII would meet to calibrate 
their approaches to CEII designation, 
and would meet with representatives of 
other Federal agencies, as needed and at 
the discretion of the Coordinator or 
designee, to ensure consistent 
understanding of CEII designation 
processes. 

The Department clarifies that the CEII 
Coordinator or Coordinator’s designee is 
delegated the authority already granted 
to the Secretary, in accordance with 
FPA section 215A, to designate 
information sought by DOE as CEII. 
Therefore, the Department amends 
§ 1004.13(e)(1) to include specific 
mention that the CEII Coordinator or 
Coordinator’s designee can designate 
certain information sought by DOE as 
CEII, in accordance with FPA section 
215A(a)(3), and using the designation 
criteria codified at 18 CFR 388.113(c). 

The Department clarifies that 
§ 1004.13(e)(2) was not meant to limit 
coordination of implementation of 
DOE’s CEII authority with only DOE 
Offices, PMAs, and the Energy 
Information Administration (EIA). It 
was meant to include all CEII 
Coordinator designees. Therefore, the 
Department amends § 1004.13(e)(2) to 
remove specific mention of the four 
PMAs and EIA. 

The Department clarifies that a 
submitter requesting information be 
designated as CEII must clearly label the 
cover page and pages or portions of the 
information for which CEII treatment is 
requested in bold, capital lettering, 
indicating that it contains CEII, as 
appropriate, and marked ‘‘CEII– 
CRITICAL ELECTRIC 
INFRASTRUCTURE INFORMATION— 
DO NOT RELEASE.’’ The additional 
marking of spelling out CEII is meant to 
eliminate any confusion related to the 
use of the new FOIA exemption in DOE. 
Therefore, the Department amends 
§ 1004.13(e)(2)(i) to include the updated 
marking of CEII as ‘‘CEII–CRITICAL 
ELECTRIC INFRASTRUCTURE 
INFORMATION—DO NOT RELEASE’’ 

The Department clarifies that, based 
on the addition of the definition of 
‘‘confidential business information,’’ 
when any person or entity requests CEII 
designation of submitted material, the 
submitter must also clearly label the 
cover page and pages or portions of 
information that it considers 
Confidential Business Information in 
bold, capital lettering, indicating that it 
contains Confidential Business 
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Information, as appropriate, and marked 
‘‘CONFIDENTIAL BUSINESS 
INFORMATION—DO NOT RELEASE.’’ 
In addition, if CEII and CBI are both 
included in the submission, the 
information should be marked ‘‘CEII– 
CRITICAL ELECTRIC 
INFRASTRUCTURE INFORMATION 
and CONFIDENTIAL BUSINESS 
INFORMATION—DO NOT RELEASE.’’ 
The Department therefore revises 
§ 1004.13(e)(2) to add a new paragraph 
(ii) to include this additional 
requirement. 

EEI supports the procedures that 
require the CEII Coordinator or the 
Coordinator’s designee to notify CEII 
submitters of a non-federal entity 
request for CEII and to convene a 
conference call with the affected DOE 
Office(s) and the CEII submitter(s) to 
discuss any concerns with sharing the 
CEII. (EEI, No. 9, pp.11–12). However, 
EEI ‘‘recommends that the Department 
provide additional guidance to CEII 
submitters on what to expect from the 
CEII Coordinator or his/her designees 
when convening a conference call to 
discuss a non-federal entity request for 
CEII release.’’ Id. at 12. In particular, EEI 
requests clarity on whether a 
‘‘conference call will be scheduled 
within five days of the request or within 
five days of when the submitter is 
notified of the request, and if the 
submitter will receive the § 1004.13(k) 
request before the conference call is 
convened.’’ Id. In addition, EEI supports 
the Department’s proposed coordination 
with other Federal agencies but 
recommends that, ‘‘in addition to 
coordination with FERC, coordination 
with [DHS] under its Protected Critical 
Infrastructure Information (‘PCII’) and 
other information protection authorities 
and the Nuclear Regulatory Commission 
(‘NRC’) are critical’’ because each 
agency has different procedures related 
to CEII, and discussions identifying best 
practices related to voluntary 
information sharing and protection of 
the information ‘‘will be key to 
protecting the nation’s critical electric 
infrastructure.’’ (EEI, No. 9, pp.12–13). 

DOE clarifies and amends proposed 
§ 1004.13(e)(1)(vii) to state that a 
conference call will be scheduled 
within five days of when the CEII 
submitter is notified of the request, and 
the submitter will receive a copy of the 
request before the conference call is 
convened. 

The Department agrees with EEI’s 
recommendation that close coordination 
between all relevant Federal agencies is 
critical to ensuring protection of the 
nation’s critical electric infrastructure. 
Therefore, the Department has amended 
§ 1004.13(e)(4) to specifically include 

DHS and the Nuclear Regulatory 
Commission. 

G. CEII FOIA Exemption 
The language from § 1004.13(f)(6)(ii) 

of the proposed rule (renumbered as 
§ 1004.13(g)(7)(ii)) is moved to new 
§ 1004.13(f) and a reference is made to 
new § 1004.13(f) in the renumbered 
§ 1004.13(g)(7)(ii). This only moves to a 
new subsection the content of FPA 
section 215A(d)(1)(B), stating that all 
information designated CEII is exempt 
from disclosure under the FOIA 
exemption codified at 5 U.S.C. 552(b)(3) 
and other laws requiring the disclosure 
of certain information or records, 
whether at the Federal, State, political 
subdivision, or tribal level of 
government. 

EEI noted that the proposed 
regulations do not contain a paragraph 
(g) and the Department should review 
and edit the number of all paragraphs 
and references as appropriate before 
finalizing the rule. (EEI, No. 9, p. 18). 

DOE appreciates EEI raising the 
clerical error. The Department has 
added paragraph (f) to fix the clerical 
error and codify the requirements of 
FPA section 215A(d)(1)(B) in this new 
section. 

H. Procedures for Designating CEII 
Proposed § 1004.13(g) sets forth the 

procedures the Department would 
follow to designate CEII. The subsection 
covers requesting designation for 
information submitted to or generated 
by DOE, how DOE would treat 
submitted information and apply 
FERC’s CEII designation criteria, how 
DOE would treat information once it has 
decided whether to designate the 
information as CEII, and how DOE 
would protect designated CEII. In 
particular, proposed § 1004.13(g)(3)(ii) 
stated that ‘‘[i]nformation for which CEII 
treatment is requested will be 
maintained by the CEII Coordinator or 
Coordinator’s designee in DOE’s files as 
non-public unless and until DOE 
completes its determination that the 
information is not entitled to CEII 
treatment.’’ To ensure that submitters of 
CEII are kept informed of the decision 
to be made, the Department has added 
the requirement to § 1004.13(g)(6)(i) that 
the designation decision be 
communicated ‘‘promptly.’’ 

CEA shared its concern about the 
consequences of a submitter’s inability 
to produce a public version of a 
document containing CEII. To alleviate 
that concern, CEA asked the Department 
to ‘‘clarify accommodations or outcomes 
if a submitter is unable to produce a 
public version of CEII.’’ (CEA, No. 12, p. 
4). 

In response to CEA’s comment, the 
Department clarifies that if a submitter 
cannot produce a public version of a 
document with CEII, then the 
Department will provide a public 
version in response to a valid FOIA 
request with the CEII or other FOIA- 
exempt material redacted. The 
Department prefers, however, that a 
submitter provide public and non- 
public versions of documents 
containing CEII. Before the FAST Act 
amendments to the FPA, filers at FERC 
would routinely submit two versions of 
documents in this way. DOE 
encourages, but does not require, the 
same approach. The Department also 
suggests that CEII material be 
consolidated, to the extent possible, 
within a document rather than scattered 
throughout a document. 

The comments of the American Public 
Power Association (APPA), the Large 
Public Power Council (LPPC), and the 
(National Rural Electric Cooperative 
Association (NRECA) (collectively, Joint 
Trade Associations) recommend that 
‘‘the Department specify . . . that 
material maintained ‘in DOE’s files as 
non-public’ during the pendency of a 
request for CEII designation will be 
treated and handled in all respects as if 
it were CEII, as appears to be the 
Department’s intent. [I]n particular, that 
treatment of electronic information as 
non-public will include ‘stor[age] in a 
secure electronic environment’ with 
appropriate labeling, as the NOPR 
proposes for CEII.’’ (Joint Trade 
Associations, No. 15, pp. 9–10). 

DOE believes that such a clarification 
is not necessary. The proposed 
regulation already states that ‘‘[w]hen a 
requester seeks information for which 
CEII status has been requested but not 
designated . . . DOE will render a 
decision on designation before 
responding to the requester or releasing 
such information. Subsequently, the 
release of information will be treated in 
accordance with the procedures 
established for CEII-designated material, 
or the return of information not 
designated as CEII.’’ Therefore, it is 
sufficiently clear that the Department 
will treat non-designated, CEII-marked 
information as if it were already 
designated CEII, until a designation has 
been conferred on the information. 
However, to prevent confusion, the 
Department amends § 1004.13(g)(7)(iii) 
to state that ‘‘secure place’’ refers to 
locked room or file cabinet. 

EEI recommends that that the 
Department address how to mark 
information that cannot be physically 
labeled such as machine-to-machine 
information that may be shared with the 
Department because several DOE Power 
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Marketing Administrations regularly 
receive machine-to-machine, electronic 
information from electric companies. 
(EEI, No. 9, p. 10). 

In response to EEI’s recommendation, 
DOE amends § 1004.13(g)(7) to require 
the marking of electronic information 
with the words ‘‘CEII–CRITICAL 
ELECTRIC INFRASTRUCTURE 
INFORMATION—DO NOT RELEASE’’ 
in the electronic file name or 
transmitted under a Non-Disclosure 
Agreement (NDA) or other agreements 
or arrangements, such as those 
identified in § 1004.13(j)(3), to an 
electronic system where such 
information is stored in a secure 
electronic environment that identifies 
the stored information as CEII. The 
Department agrees that the PMAs 
receive a significant amount of CEII, 
including real-time, streaming 
information. The Department 
understands that it may not be practical 
or possible to physically mark each 
electronic file or each bit of real-time, 
streaming data submitted to the PMAs. 
The Department will consider the 
information marked as long as it is 
shared with the PMAs under 
appropriate protections, transmitted 
through secure protocols, and stored in 
secure electronic environments that 
identify information as CEII. For 
instance, an entity sharing real-time 
operating information under the North 
American Electric Reliability 
Corporation’s Operating Reliability Data 
Confidential Agreement with PMAs 
does not need to mark the data, 
provided that the entity supplying the 
data communicates to the PMAs that 
such real-time data is being provided 
under the agreement and the entity 
providing the data requests CEII 
designation. The PMAs will store such 
data in secure electronic environments 
identifying information as CEII. The 
Department notes that the DOE CEII 
Coordinator or Coordinator’s designee 
still needs to review and evaluate such 
information and make a CEII 
determination. The marking of 
information as CEII does not guarantee 
that such information will be designated 
as CEII. 

EEI encourages the Department to 
clarify the marking requirements for 
submitting pre-designated and machine- 
to-machine information as CEII. In 
particular, EEI supports the pre- 
designation of information ‘‘about 
[Defense Critical Electric Infrastructure 
(DCEI)] on incidents and emergencies 
reported through the Department’s Form 
OE–417, and Federal spectrum 
information managed by the National 
Telecommunications and Information 
Administration (‘‘NTIA’’) . . . however, 

it is unclear whether the proposed 
procedures require submitters of this 
pre-designated information to follow the 
submission process outlined in 
§ 1004.13(f)(1)(i) through (iv).’’ (EEI, No. 
9, p. 9). 

The Joint Trade Associations urge 
DOE to ‘‘pre-designate’’ all information 
as CEII for which a CEII designation is 
requested. (Joint Trade Associations, 
No. 15, p. 6). Joint Trade Associations 
argues that ‘‘Defense Critical 
Infrastructure Information, Form OE– 
417 submissions, and Federal spectrum 
information is likely to reflect CEII, and 
it is appropriate to immediately extend 
a blanket of protection over these 
submissions.’’ Id. This approach would 
not preclude the case where 
‘‘individualized designation 
determination would still be made on 
all information for which CEII treatment 
is requested, which would protect 
against over-designation of material that 
does not qualify as CEII.’’ Id. at 8. 
Further, the Joint Trade Associations 
argue ‘‘if the Department does not adopt 
pre-designation for all materials . . . 
DOE should specify that a public power 
utility that receives a state public 
records request for information that has 
been submitted to DOE with request for 
CEII designation will have the 
opportunity to consult with the DOE 
CEII Coordinator and receive an 
expedited determination as to whether 
the submitted information is CEII under 
DOE’s regulations.’’ Id. at 11. 

EarthJustice et al. also raised concerns 
with the Department’s suggested blanket 
CEII designation of information related 
to DCEI. The comment doubted that all 
information related to DCEI would meet 
the CEII criteria. See id. The comment 
characterized the automatic DCEI 
designation as a ‘‘sweeping restriction 
on public access to information that 
would not lead to disclosure of CEII,’’ in 
violation of the FAST Act, ‘‘and the 
Department’s failure to provide 
reasonable justification for this element 
of the proposal also violates the 
[Administrative Procedure Act].’’ Id. at 
9. 

S&P Global Market Intelligence and 
E&E News oppose what they describe as 
the Department’s intent to automatically 
designate the content of submitted Form 
OE–417 (or successor), including 
Schedule 2 (the narrative description), 
as CEII. (S&P Global Market Intelligence, 
No. 6, p. 1; E&E News, No. 8, at p.1). 
S&P Global Market Intelligence raised 
the following three points opposing the 
Department’s proposal. First, the 
Department did not explain why it must 
distinguish between OE–417 Schedule 1 
(information that is ‘‘not confidential’’) 
and Schedule 2 (information that ‘‘DOE 

proposes ‘will be protected’ upon CEII 
designation request’’). (S&P Global 
Market Intelligence, No. 6, p. 1). 
Second, an automatic exemption would 
be at odds with FERC’s requirement of 
adequate justification for a CEII 
designation. Finally, the Department in 
2014 proposed to revoke public access 
to Form OE–417 Schedule 2 under the 
Confidential Information Protection and 
Statistical Efficiency Act of 2002, but 
never did, based on feedback. Id. at 2. 

E&E News also opposed the 
Department’s proposal. First, 
automatically exempting any portion of 
the Form OE–417 from applicable FOIA 
laws without proper justification would 
be in conflict with FERC, which 
requires adequate justification. (E&E 
News, No. 8, at p.1). Second, E&E News 
argues that ‘‘[i]n years of processing OE– 
417 information and releasing 
accompanying data, in whole or in part, 
under FOIA, DOE has not demonstrated 
that the public release of properly- 
redacted Schedule 1 or 2 information 
ever threatened to impair the security of 
critical infrastructure . . . Section 2 is 
where the clarifying details are often 
provided in the form, without which the 
public could get a distorted picture of 
the exact scope of the concern, issue or 
threat.’’ Id. at 2. Finally, E&E News 
argues that in 2014 DOE proposed to 
revoke public access to Schedule 2 
under the Confidential Information 
Protection and Statistical Efficiency Act 
of 2002. But based on feedback received, 
DOE did not proceed with the proposal. 
Id. 

Electric Reliability Council of Texas, 
Inc. (ERCOT) pointed out that the 
language in the proposed rule is in 
conflict with respect to schedule 2 of 
Form OE–417. In § 1004.13(g)(3) ‘‘DOE 
intends to ‘automatically’ classify 
information submitted on schedule 2 of 
Form OE–417 as CEII upon submission 
of a request for CEII treatment of that 
information . . . However, the proposed 
definition of CEII [in § 1004.13(c)(3)] 
indicates that information submitted on 
Form OE–417 will be confidential only 
if it meets the definition of CEII.’’ 
(ERCOT, No. 14, p. 2). ERCOT 
recommends ‘‘DOE revise the rule to 
treat all information submitted on 
schedule 2 of Form OE–417 as CEII 
without requiring a further showing of 
CEII status or even requiring a request 
for CEII treatment. Otherwise, ERCOT 
would suggest that the DOE remove the 
mention of OE–417 from the definition 
of CEII to avoid confusion.’’ Id. at 2–3. 

In response to the comments above, 
the Department clarifies that the intent 
of the Department is not to designate 
categories of information as CEII 
through this rulemaking. The 

VerDate Sep<11>2014 17:17 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00029 Fmt 4700 Sfmt 4700 E:\FR\FM\16MRR1.SGM 16MRR1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 R

U
LE

S



14762 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Rules and Regulations 

Department will therefore remove all 
references to ‘‘pre-designation’’ in the 
Final Rule. All information submitted 
will be reviewed and evaluated and 
then, if appropriate, designated as CEII 
by the CEII Coordinator or his/her 
designee. The Department will modify 
the definition of CEII to remove the 
categories Defense Critical Electric 
Infrastructure; information on electric 
incidents and emergencies reported to 
DOE through the Electric Emergency 
Incident and Disturbance Report (Form 
OE–417); and/or Federal spectrum 
information managed by the National 
Telecommunications and Information 
Administration (NTIA). DOE notes that 
whether the information meets one or 
more of these categories will still be 
considered in the Department’s 
determination of whether information is 
CEII. DOE will also render a decision as 
to whether information is CEII before 
sharing the information with other 
Federal or non-federal entities or 
releasing that information in response to 
a FOIA request. As a result, there is no 
practical change in the protection of 
information for which a CEII 
designation is requested between the 
NOPR and this final rule. The 
Department intends that this practice 
will facilitate the energy sector’s sharing 
of CEII with DOE and, in requesting 
information to support its policy 
initiatives and priorities, it may request 
CEII-designated information. If 
information requested by the 
Department is determined to meet the 
CEII designation criteria, the 
Department will designate such 
information as CEII upon receipt by the 
Department. 

EarthJustice et al. commented on the 
Department’s ‘‘pre-designation’’ of 
material as CEII, as well as its ‘‘interim’’ 
treatment of CEII. The comment stated 
that the proposed rule would allow such 
information ‘‘to be withheld indefinitely 
without opportunity for judicial 
review.’’ (EarthJustice et al., No. 3, p. 3). 
Further, the comment stressed that the 
Department ‘‘fails to explain its need to 
provide indefinite, interim treatment of 
information as CEII based solely on the 
assertion of the information provider.’’ 
Id. at 10. 

As discussed above, the Department 
will not be pre-designating categories of 
information as CEII through this 
rulemaking, and CEII designation will 
hinge on a rigorous review and 
application of the criteria defining such 
information. Notwithstanding that 
approach, information submitted with a 
CEII designation request will not be 
shared with the public except in 
response to a valid FOIA request, and 
only then if the information is 

determined not to be CEII, not to fall 
under any other FOIA exemption, and 
applicable administrative and judicial 
remedies have been exhausted pursuant 
to paragraph 1004.13(i) of the 
regulations. To clarify, if the 
information is sought via FOIA, the 
Department will review and consider 
whether the information is eligible for 
official CEII designation. In any event, a 
submitter will still need to follow all of 
the submission process outlined in 
§ 1004.13(g)(1)(i) through (iv), and the 
information will not be designated as 
CEII until the CEII Coordinator or his/ 
her designee makes a determination. 

EarthJustice et al., discussing a related 
concern, cautioned that pre-designation 
and interim treatment would hamstring 
judicial review of CEII determinations. 
The comments stressed that the 
amendments to the FPA demonstrate 
‘‘clear legislative intent to afford 
protections against arbitrary CEII 
designations and ensure public access 
where appropriate.’’ Id. at 4. More 
specifically, EarthJustice et al. were 
concerned that ‘‘[b]ecause neither pre- 
designation nor interim CEII status 
appears to trigger an opportunity for a 
person to request reconsideration of that 
treatment, which would be a 
prerequisite to judicial review, DOE’s 
proposed rules effectively and 
inappropriately nullify this section of 
law.’’ Id. 

As discussed above, DOE will not be 
pre-designating categories of 
information as CEII in this rulemaking. 
If a FOIA request is received for material 
claimed to be CEII but not yet 
designated as such, the request will 
result in a decision by DOE whether the 
information is CEII. If the submitter 
pursues DOE’s decision through the 
reconsideration stage described at 
§ 1004.13(i), that decision would then 
be subject to judicial review. 

Finally, EarthJustice et al. pointed out 
that the Department’s promise to return 
or destroy material not designated CEII 
would violate the Federal Records Act. 
Specifically, they said that ‘‘[t]he 
proposal suggests that records could be 
requested under FOIA, triggering a 
determination that a CEII designation is 
unwarranted, and then the records 
could be returned or destroyed prior to 
the resolution of the FOIA request[, 
which] would be patently unlawful.’’ 
(EarthJustice et al., No. 3, p. 6). The 
comment warned that information 
‘‘could be labeled CEII, however 
unjustifiably, for the purpose of 
ensuring that such information is 
returned or destroyed when a CEII 
designation is denied, regardless of the 
information’s content or how the 
Department utilized it.’’ Id. at 8. 

The Department agrees that 
destruction of submitted material 
examined for CEII designation may be 
contrary to the Federal Records Act. The 
Department therefore revises 
§ 1004.13(g)(6)(iii) to emphasize that it 
will in all instances comply with the 
Federal Records Act. 

I. Duration of Designation 
Section 1004.13(h) outlines 

procedures governing the duration of 
CEII designation, to include re- 
applications for CEII designation, 
expiration of designation, removal of 
designation, and treatment and return of 
information no longer designated as 
CEII. 

EEI, joined by Southern California 
Edison (SoCal Edison), expressed 
concern that the proposed rule would 
not ease the regulatory burden on 
submitters of information claimed as 
CEII. Their comments warned, for 
instance, that ‘‘[d]uplicative tracking [of 
CEII expiration dates] could quickly 
become onerous and overwhelming for 
submitters who may also have to track 
information they have shared with other 
Federal entities.’’ (EEI, No. 9, pp. 15– 
16). They suggested ‘‘that the 
Department notify the CEII submitter 
and automatically initiate the re- 
designation process before the CEII 
designation period expires.’’ Id. at 16. 
They also recommended a ‘‘default 
action’’ of returning or destroying non- 
CEII and ‘‘allowing at least ten days for 
submitters to comment in writing prior 
to the removal of CEII designations.’’ Id. 

The Joint Trade Associations 
described similar concerns. Specifically, 
their comments expressed unease ‘‘that 
the need for CEII submitters to track 
designation durations and dates of 
expiration for potentially numerous CEII 
submissions over multiple years could 
be a record-keeping challenge and a 
potential trap for the unwary that could 
put CEII designations at risk of 
inadvertent expiration.’’ (Joint Trade 
Associations, No. 15, pp. 11–12). They 
recommended ‘‘revis[ing] the proposed 
regulations to specify that, like FERC, 
DOE will continue to treat CEII as non- 
public even after a designation has 
lapsed due to the passage of time,’’ and 
that ‘‘submitters of CEII for which a 
designation has lapsed would receive 
notice of any requests for such 
information (by either a Federal or non- 
federal entity) and an opportunity to 
assert that DOE should re-designate the 
information as CEII.’’ Id. at 12. 

The Department agrees with the 
comments that the Department could 
automatically initiate the re-designation 
process before the CEII designation 
period expires. Therefore, the 
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Department clarifies there are two 
methods for initiation of the re- 
designation process. The Department 
may automatically initiate the re- 
designation process or the CEII 
submitter may request re-designation. 
Thus, the Department revises 
§ 1004.13(h)(1) to add a subparagraph 
(iii) to make clear that the Department 
can also automatically initiate the re- 
designation process at any time during 
the duration of the designation. 

Furthermore, the Department clarifies 
that information whose CEII designation 
has lapsed will not be immediately 
disclosed to the public. The information 
would only be disclosed following a 
review and determination as to whether 
CEII or other FOIA exemptions are 
applicable. Should the Department 
receive a FOIA request for the 
information, and determine that the 
information would be responsive to the 
FOIA request, the submitter or the 
Department will have an opportunity to 
contend that the information should be 
re-designated CEII prior to release. 
Regardless of the Department’s re- 
designation decision, the aggrieved 
party could seek reconsideration, after 
which judicial review would be 
available if desired. 

Finally, the Department cannot return 
or destroy non-CEII in violation of the 
Federal Records Act or other applicable 
laws. The Department therefore declines 
to institute the default action as the 
commenters recommended. Instead, the 
Department will return or destroy non- 
CEII consistent with applicable law and 
will make that evaluation on a case-by- 
case basis. 

J. Review or Requests for 
Reconsideration of Designation 

Proposed § 1004.13(i) describes how a 
submitter may request reconsideration 
of a decision not to designate CEII, not 
to release CEII in response to a request 
for release, or not to maintain an 
existing CEII designation, and discusses 
eligibility for judicial review. The 
subsection also notes that, with several 
exceptions, a reconsideration request 
triggers a stay of the underlying 
decision. The Department would like to 
clarify that all submitters of information 
proposed for CEII designation may 
request reconsideration of a DOE 
decision not to designate that 
information as CEII. A request for 
reconsideration can be made through a 
secure electronic submission or by mail 
according to the instructions at 10 CFR 
205.12. The Department therefore 
revises § 1004.13(i) to allow for secure 
electronic submission or by mail 
according to the instructions at 10 CFR 
205.12. 

EarthJustice et al. stated that the 
Department does not provide due 
process to challengers of its decisions. 
The comment accuses the Department’s 
proposed rule of being ‘‘little more than 
an attempt to hide the Department’s 
decision-making process from public 
scrutiny and obfuscate judicial 
challenges to the Department’s 
authority.’’ (EarthJustice et al., No. 3, p. 
14). Further, the comment points out 
that, in contrast to FERC, ‘‘[t]he 
proposed rules notably do not provide 
any means for parties to Department 
proceedings to obtain timely access to 
information that is designated as CEII or 
preliminarily treated as CEII, and which 
therefore cannot be accessed by the 
public.’’ Id. at 13. The comment stresses 
that ‘‘[d]enying access to information 
that forms the basis of Department 
decision-making to parties affected by 
those decisions is inconsistent with due 
process.’’ Id. 

In response, the Department 
emphasizes that the CEII designation 
procedure is an exercise in balancing a 
requester’s need for information against 
the Nation’s interest in national 
security. When information does not 
meet the CEII standard, the Department 
may disclose it if the Department 
receives a request under FOIA and the 
information is not otherwise protected 
from disclosure. When the Department 
finds that information qualifies as CEII, 
the Department will withhold it if the 
Department receives a FOIA request. 
Those aggrieved by such decisions have 
a number of avenues to seek relief, as 
specified in the rule and in DOE’s FOIA 
regulations. 

K. Sharing of CEII 
As indicated in proposed § 1004.13(j), 

DOE may share CEII as necessary to 
carry out its specific jurisdictional 
duties pursuant to section 215A of the 
FPA and as the lead Sector-Specific 
Agency for cybersecurity for the energy 
sector under section 61003(c)(2)(A) of 
the FAST Act, and the Sector-Specific 
Agency for Energy (Critical 
Infrastructure) under Presidential Policy 
Directive 21, ‘‘Critical Infrastructure 
Security and Resilience’’ (Feb. 12, 
2013). Those submitting CEII would 
have DOE’s assurance that the 
information will be protected from 
unauthorized disclosure. The 
Department would follow standardized 
procedures when sharing CEII with 
Federal and non-federal entities to 
ensure the protection of CEII. Non- 
federal entities would be required to 
enter into a NDA with the Department, 
meeting the standards outlined in the 
proposed rule, prior to receiving CEII 
from DOE. When a non-federal entity 

requests such information, the DOE CEII 
coordinator would notify the submitter 
of the CEII and the appropriate DOE 
Office(s), to facilitate coordination and 
allow the submitter to raise concerns 
related to a requesting entity. The DOE 
CEII coordinator would, in consultation 
with the appropriate DOE Office(s), 
make a final determination on whether 
to release any CEII-designated material 
in response to such a request. 

As mentioned above, DOE recognizes 
the importance of coordination among 
Federal entities with similar programs, 
therefore DOE revises § 1004.13(j)(1) to 
allow for CEII to be shared with other 
Federal entities without such entities 
being subject to the procedures set forth 
in § 1004.13(k). Instead, DOE will 
evaluate requests by Federal entities for 
CEII on a case-by-case, fact-specific 
basis, and may request information from 
the Federal entity explaining the 
specific jurisdictional responsibility, 
and the entity program charged with 
implementing that responsibility, to be 
fulfilled by obtaining the CEII. This 
approach allows DOE to continue its 
goal of appropriate sharing of CEII 
within the Federal Government. It also 
ensures that Federal entities will have 
access to CEII to carry out jurisdictional 
responsibilities. 

ERCOT urges DOE to reconsider its 
approach to share CEII with non-federal 
Entities and instead ‘‘[f]or CEII that DOE 
obtains from external sources, those 
who can demonstrate a legitimate need 
for that information should be able to 
obtain the information directly from the 
source of that CEII . . .’’ (ERCOT, No. 
14, p. 1). PJM Interconnection LLC 
(PJM) notes that it ‘‘has its own 
procedures under which requestors may 
submit requests and obtain CEII directly 
from PJM . . . PJM is concerned that as 
written, the proposed DOE rule 
potentially allows for requesters to 
circumvent the more rigorous CEII 
processes of the RTOs by simply going 
directly to the DOE for the requested 
information.’’ (PJM, No. 13, p. 5). PJM 
recommends DOE revise its proposed 
regulations ‘‘to require a requestor to 
first seek the information from the 
submitter of the CEII . . . Ultimately, if 
a requester is denied access to CEII from 
the submitter of the information, the 
requester could still seek the CEII from 
the Department’’ (Id. at pp. 5–6). The 
Joint Trade Associations recommend 
that ‘‘DOE reconsider its proposal to 
allow sharing of CEII that was not 
generated by DOE over the objection of 
the submitting entity in cases where 
information was voluntarily provided to 
DOE by the submitter.’’ (Joint Trade 
Associations, No. 15, p. 15). 
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DOE declines to revise its procedures 
as requested in the comments above. 
Once the CEII is in the Department’s 
possession, it is the Department’s 
obligation to determine whether to share 
the information. However, the 
Department clarifies that it will balance 
the need for and intended use of the 
information in the interest of national 
security against any concerns the CEII 
submitter has regarding the release of 
the information. The Department 
therefore revises § 1004.13(j)(2) to 
emphasize that a request shall not be 
entertained unless the requesting non- 
federal entity can demonstrate that the 
release of information is in the national 
security interest. In addition, based on 
other comments set forth below in 
Section L, DOE is adopting the criteria 
set forth in the FERC regulations in 
§ 1004.13(k) for the detailed statement 
that is required by a requestor of CEII. 
These criteria provide more specificity 
with regard to the proposed 
§ 1104.13(k)(2) as to what DOE will 
expect in the explanation of need 
provided with a request for CEII. 

EEI encourages the Department to 
clarify and align its procedures for 
sharing with Federal and non-federal 
entities. In particular, EEI recommends 
‘‘that in § 1004.13(j)(1) the Department 
explicitly require Federal Entities with 
which the Department shares CEII to 
protect the CEII from access or 
disclosure by individuals or 
organizations that have not been 
authorized by the Department and limit 
their use of the CEII.’’ (EEI, No. 9, p. 19). 
EEI argues that only requiring minimum 
protections for CEII shared with non- 
federal entities creates a disclosure risk 
for submitters if DOE shares the 
information with Federal entities. Id. 
EEI does acknowledge that the 
Department’s procedures allow the 
Department to impose restrictions on 
the use and security of the information 
but without explicitly requiring 
minimum protections there is a risk that 
the information could be disclosed 
inadvertently, knowingly, or willfully to 
unauthorized individuals or 
organizations by other Federal entities. 
Id. EEI encourages the Department to 
also consider clarifying that the CEII it 
shares with Federal entities be 
maintained in accordance with the 
Department’s CEII procedures. Id. 

The Department clarifies that a 
Federal agency in receipt of CEII from 
the Department must protect that 
information in the same manner as the 
Department. That agency will be 
required to execute an appropriate 
Agency Acknowledgment and 
Agreement. The Department has revised 
§ 1004.13(j)(1) to require an authorized 

agency employee to sign an 
acknowledgement and agreement that 
states the agency will protect the CEII in 
the same manner as the Department and 
will refer any requests for the 
information to the Department. Notice 
of each such request must also be given 
to the CEII Coordinator, who shall track 
this information. 

PJM points out that ‘‘[i]t is unclear 
from the proposed rule whether the 
Department intends for the 
contemplated CEII NDA to apply to each 
individual request . . . or whether the 
Department intends for the requester to 
enter into the CEII NDA once, with such 
CEII NDA applying to all requests made 
by the requester for a certain period of 
time.’’ (PJM, No. 13, p. 6). PJM 
recommends ‘‘DOE’s CEII NDAs to be 
specific to the requested information, be 
specific to the named individuals, and 
subset on their own terms, absent 
specific requests for renewal after 
twelve (12) months. Incorporating these 
parameters into the Department’s 
procedures would avoid the 
perpetuation of stale NDAs not tied to 
specific data or signed by individuals no 
longer employed by the particular entity 
under which the request was made to 
the DOE.’’ Id at 6–7. 

The Department revises § 1004.13(j)(2) 
to clarify that a requester that has 
entered into a CEII NDA with the 
Department is not required to file 
another NDA with subsequent requests 
during the calendar year because the 
original NDA must state that the 
agreement applies to all subsequent 
releases of CEII during that calendar 
year. However, the Department does not 
believe it is necessary to have an NDA 
be specific to the individual CEII 
information requested because all CEII 
will be maintained and protected in the 
same manner regardless of source or 
type of information. 

The Joint Trade Associations and the 
Transmission Access Policy Study 
Group (TAPS) recommend revising the 
CEII NDA to include specific reference 
to the public disclosure law exemption. 
Both parties contend that including the 
text of the exemption in the NDA would 
ensure awareness of the limitation 
among stakeholders. (Joint Trade 
Associations, No. 15, p. 10; TAPS, No. 
7, p. 3). Further, the Joint Trade 
Associations pointed out that FERC 
agreed with this recommendation and 
referenced the provision in section 
215A(d)(1) in its CEII NDA. Id. 

DOE agrees that the CEII NDA should 
reference the provision in section 
215A(d)(1) that CEII is exempt from 
disclosure under Federal, State, political 
subdivision, or tribal law requiring 
public disclosure. Accordingly 

§ 1004.13(j)(2) has been revised to 
include this additional requirement. 

EEI encourages ‘‘the Department to 
share the minimum-level NDA with 
stakeholders for notice and comment to 
enable input from potential submitters 
and requesters on what can and should 
be agreed upon in the minimum-level 
NDAs.’’ (EEI, No. 9, p. 21). EEI goes on 
to state that although it does not oppose 
the development of protocols for sharing 
CEII with Canadian and Mexican 
authorities it recommends that the 
Department allow for notice and 
comment by stakeholders. Id. at 21–22. 

Section 1004.13(j)(2) already includes 
minimum requirements for an NDA and 
is not intended to be exhaustive or 
preclude other requirements. Under 
certain circumstances, DOE may add 
additional provisions to the NDA and 
submitters may request that additional 
provisions be added to the NDA. 

DOE appreciates EEI’s concerns about 
protocols for sharing CEII with 
Canadian and Mexican authorities. DOE 
believes stakeholder notice and 
comment for the development of the 
protocols is not necessary. DOE clarifies 
here that a series of bilateral agreements 
govern and inform its work with 
Canadian and Mexican Authorities. As 
the U.S. power grid is integrated with 
jurisdictions in both Canada and 
Mexico, DOE fully intends to work 
closely with Canadian and Mexican 
authorities. Our three nations have a 
shared interest in the optimal 
functionality of our integrated power 
grid, and DOE will therefore develop 
sharing protocols that will ensure 
consistent treatment of information and 
data. 

Section 1004.13(j)(3) was based on 
section 215A(d)(2)(D) of the FPA. Since 
the promulgation of § 215A, the 
Presidential Decision Directive 63, 
‘‘Critical Infrastructure Protection’’ (May 
22, 1998) referenced in section 
215A(d)(2)(D) was superseded by 
Homeland Security Presidential 
Directive/HSPD–7, ‘‘Critical 
Infrastructure, Identification, 
Prioritization, and Protection’’ (Dec. 17, 
2003), which has since been revoked by 
Presidential Policy Directive 21, 
‘‘Critical Infrastructure Security and 
Resilience’’ (Feb. 12, 2013) (PPD–21). 
Therefore, DOE includes reference to 
information sharing and analysis 
organization (ISAO) defined at 6 U.S.C. 
671(5), which defines ISAO as ‘‘any 
formal or informal entity or 
collaboration created or employed by 
public or private sector organizations for 
purposes of gathering and analyzing 
. . . communicating or disclosing . . . 
and voluntarily disseminating critical 
infrastructure information, including 
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cybersecurity risks and incidents.’’ 
ISAO includes information sharing and 
analysis centers. See, e.g., 6 U.S.C. 
659(d)(1)(B)(ii). 

L. Procedures for Requesting CEII 
Proposed § 1004.13(k) delineates 

procedures for requesting CEII 
designation and sharing CEII-designated 
materials. A request must include 
contact information, an explanation of 
the need for and intended use of the 
CEII, and a signed Non-Disclosure 
Acknowledgment or Agreement, as 
applicable. 

DOE received several comments 
requesting additional details concerning 
the criteria and procedures that DOE 
will apply in responding to requests for 
release of CEII. For example, EEI 
recommends that DOE ‘‘consider 
clarifying that it will review the 
legitimacy of received requests and their 
associated requestors in making its 
sharing determination.’’ (EEI, No. 9, p. 
15). MISO stated that ‘‘DOE should 
specify criteria for the review of 
requestors and requests, and 
consistently abide by those criteria 
throughout the DOE Offices when 
making decisions about sharing CEII.’’ 
(MISO, No. 11, p. 4). PJM noted that 
‘‘the Department should deny a non- 
federal entity request that merely 
provides a broad need statement, such 
as general explanations of the business 
or profession of the requester or 
generalized statements that the 
requester intends to use the CEII in the 
normal course of the requestor’s 
business or profession.’’ (PJM, No. 13, p. 
3). PJM recommended ‘‘the requestor 
should be required to detail with 
specificity its need to know the 
requested information and why a 
request to DOE for release of CEII is the 
sole means for it to accomplish the 
purpose outlined in its request.’’ Id. at 
4. The Joint Trade Associations 
recommended that ‘‘DOE should specify 
that any entity requesting CEII will be 
required to make a particularized 
showing of how its receipt of CEII will 
accomplish the stated need for the 
information.’’ (Joint Trade Associations, 
No. 15, p. 16). The Sustainable FERC 
Project and Natural Resources Defense 
Council recommend that ‘‘DOE adopt 
FERC’s language so that there is 
consistency across agencies.’’ (The 
Sustainable FERC Project and Natural 
Resources Defense Council, No. 10, p. 
3). 

In response to these comments, DOE 
is adopting the criteria set forth in the 
FERC regulations for the detailed 
statement that is required by a requestor 
of CEII. In § 1004.13(k), DOE shall 
consider requests for CEII on a case-by- 

case basis. In addition, the requestor 
must provide a detailed statement 
which includes: (1) The extent to which 
a particular function is dependent upon 
access to the information; (2) why the 
function cannot be achieved or 
performed without access to the 
information; (3) an explanation of 
whether other information is available 
to the requester that could facilitate the 
same objective; (4) how long the 
information will be needed; (5) whether 
or not the information is needed to 
participate in a specific proceeding 
(with that proceeding identified); and 
(6) an explanation of whether the 
information is needed expeditiously. As 
noted in section K, these criteria 
provide more specificity with regard to 
the proposed § 1104.13(k)(2) as to what 
DOE will expect in the explanation of 
need provided with a request for CEII. 

M. Unauthorized Disclosure 

In the NOPR, DOE proposed 
§ 1004.13(l), which sets out penalties 
and sanctions for unauthorized 
disclosure of CEII, emphasizing that 
statutory whistleblower protections still 
apply. 

PJM encourages the Department to 
consider ‘‘specifying disciplinary action 
for non-Department employees or 
contractors who knowingly or willfully 
disclose CEII in an unauthorized 
manner’’ such as prohibition of making 
future requests by the requester.’’ (PJM, 
No. 13, p. 7). Additionally, PJM 
recommended the Department ‘‘should 
consider providing remedies to 
submitters for incidents of knowing or 
willful disclosure of CEII in an 
unauthorized manner.’’ Id. 

The Department notes that the FAST 
Act does not require the Department to 
develop sanctions for external recipients 
of CEII. However, in order to ensure 
non-federal entities understand the 
serious nature of a knowing or willful 
disclosure of CEII, DOE will amend its 
proposed regulations at § 1004.13(l)(2) 
to state that any action by a Federal or 
non-federal Entity who knowingly or 
willfully falsifies, conceals, or covers up 
by any trick, scheme, or device a 
material fact; makes any materially 
false, fictitious, or fraudulent statement 
or representation; or makes or uses any 
false writing or document knowing the 
same to contain any materially false, 
fictitious, or fraudulent statement or 
entry to obtain CEII may constitute a 
violation of other applicable laws and is 
potentially punishable by fine and 
imprisonment. DOE will actively pursue 
all available remedies, including 
through referrals to appropriate law 
enforcement entities. 

The Department declines to adopt 
PJM’s recommendation that it provide 
remedies to submitters for incidents of 
knowing or willful disclosure of CEII in 
an unauthorized manner. The 
Department is revising the regulations to 
specify that knowingly or willfully 
falsifying information to obtain CEII 
may constitute a violation of applicable 
laws and is potentially punishable by 
fine or imprisonment. 

EEI (joined by SoCal Edison) and the 
Joint Trade Associations expressed 
concern that inadvertent disclosure of 
CEII could eliminate that material’s 
status as CEII and lift its FOIA 
exemption. EEI stated that ‘‘it is unclear 
if an inadvertent disclosure will trigger 
the Department to remove the CEII 
designation,’’ and asked the Department 
to clarify ‘‘the notification procedures 
for unauthorized CEII disclosures and 
CEII designation changes.’’ (EEI, No. 9, 
p. 13). The Joint Trade Associations 
asked the Department to ‘‘clarify that 
inadvertent disclosure of CEII by a 
submitting entity generally would not 
be a basis for reconsidering/removing a 
CEII designation.’’ (Joint Trade 
Associations, No. 15, p. 4). 

The Department clarifies that 
inadvertent disclosure does not affect 
the disclosed material’s CEII status. 
Such status is to be determined strictly 
according to the criteria FERC 
developed and promulgated in 
December 2016, as mandated by the 
FAST Act amendments to the FPA that 
created the CEII designation authority. 
Once a CEII designation is applied, the 
designation continues until it expires or 
is affirmatively removed. 

Nonetheless, it is important to 
distinguish between inadvertent and 
deliberate disclosure. As stated in 
proposed § 1004.13(l)(1), the 
Department may remove a CEII 
designation ‘‘[i]f the submitter of 
information [designated CEII] discloses’’ 
that information. In response to the 
comment, the Department revises 
§ 1004.13(l)(1) to emphasize that a CEII 
designation may be removed following 
deliberate disclosure, meaning 
disclosure that is not inadvertent and is 
sanctioned by the person with ultimate 
authority to determine whether and how 
the information is to be shared with the 
public. 

III. Regulatory Review 

A. Executive Order 12866 and 13563 

This regulatory action has been 
determined to be a ‘‘significant 
regulatory action’’ under Executive 
Order 12866, ‘‘Regulatory Planning and 
Review.’’ 58 FR 51735 (Oct. 4, 1993). 
Accordingly, this action was subject to 
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review under that Executive Order by 
the Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget. DOE has also reviewed this 
regulation pursuant to Executive Order 
13563, issued on January 18, 2011. 76 
FR 3281 (Jan. 21, 2011). Executive Order 
13563 is supplemental to and explicitly 
reaffirms the principles, structures, and 
definitions governing regulatory review 
established in Executive Order 12866. 
To the extent permitted by law, agencies 
are required by Executive Order 13563 
to: (1) Propose or adopt a regulation 
only upon a reasoned determination 
that its benefits justify its costs 
(recognizing that some benefits and 
costs are difficult to quantify); (2) tailor 
regulations to impose the least burden 
on society, consistent with obtaining 
regulatory objectives, taking into 
account, among other things, and to the 
extent practicable, the costs of 
cumulative regulations; (3) select, in 
choosing among alternative regulatory 
approaches, those approaches that 
maximize net benefits (including 
potential economic, environmental, 
public health and safety, and other 
advantages; distributive impacts; and 
equity); (4) to the extent feasible, specify 
performance objectives, rather than 
specifying the behavior or manner of 
compliance that regulated entities must 
adopt; and (5) identify and assess 
available alternatives to direct 
regulation, including providing 
economic incentives to encourage the 
desired behavior, such as user fees or 
marketable permits, or providing 
information upon which choices can be 
made by the public. 

B. Executive Orders 13771 
On January 30, 2017, the President 

issued Executive Order 13771, 
‘‘Reducing Regulation and Controlling 
Regulatory Costs.’’ 82 FR 9339 (Feb. 3, 
2017). That Order stated the policy of 
the executive branch is to be prudent 
and financially responsible in the 
expenditure of funds, from both public 
and private sources. The Order stated it 
is essential to manage the costs 
associated with the governmental 
imposition of private expenditures 
required to comply with Federal 
regulations. 

The development and implementation 
of the procedures, as laid out in section 
215A(d) of the FPA, are designed to 
protect the security and reliability of the 
nation’s bulk-power system, distribution 
facilities, and other forms of energy 
infrastructure. The procedures relate 
solely to marking information that 
would facilitate voluntary sharing of 
CEII among DOE and other appropriate 
Federal, state, or local entities to 

address emergencies, accidents, or 
intentional destructive acts affecting the 
production, transmission, and delivery 
of energy resources. There is no new 
reporting requirement and no new 
program created as a result of the 
proposed procedures. This information 
will be stored on currently existing DOE 
systems. 

This final rule is not subject to the 
requirements of E.O. 13771 (82 FR 9339, 
February 3, 2017) because this final rule 
is related to agency organization, 
management or personnel. Specifically, 
the rule provides for marking of 
information submitted to DOE as CEII so 
that DOE can protect CEII as necessary 
and appropriate. 

C. National Environmental Policy Act 
DOE has concluded that promulgation 

of this rule is covered under the 
Categorical Exclusion found in DOE’s 
National Environmental Policy Act 
regulations at paragraph A6 of appendix 
A to subpart D, 10 CFR part 1021, which 
applies to rulemakings that are strictly 
procedural, such as rulemaking (under 
48 CFR part 9) establishing procedures 
for technical and pricing proposals and 
establishing contract clauses and 
contracting practices for the purchase of 
goods and services, and rulemaking 
(under 10 CFR part 600) establishing 
application and review procedures for, 
and administration, audit, and closeout 
of, grants and cooperative agreements. 
Accordingly, neither an environmental 
assessment nor an environmental 
impact statement is required. 

D. Regulatory Flexibility Act 
The Regulatory Flexibility Act (5 

U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, ‘‘Proper 
Consideration of Small Entities in 
Agency Rulemaking,’’ 67 FR 53461 
(Aug. 16, 2002), DOE published 
procedures and policies on February 19, 
2003, to ensure that the potential 
impacts of its rules on small entities are 
properly considered during the 
rulemaking process. 68 FR 7990 (Feb. 
19, 2003). DOE’s procedures and 
policies are available on the Office of 
General Counsel’s website: https://
energy.gov/gc/office-general-counsel. 

DOE has reviewed this final rule 
under the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003. This final rule sets forth agency 

procedures for the designation, sharing, 
and protection of CEII, and applies to 
DOE employees, DOE contractors, 
agents of DOE, and individuals or 
organizations submitting a request for 
CEII designation or who have requested 
or been permitted access to CEII. The 
proposed procedures for marking 
incoming requests and/or submissions, 
which are expected to facilitate 
voluntary sharing of CEII among DOE 
and other appropriate Federal, state, or 
local entities to address emergencies, 
accidents, or intentional destructive acts 
to the production, transmission, and 
delivery of energy resources, are not 
expected to result in a significant 
impact to stakeholders. FERC’s 
regulations already require entities 
requesting CEII designation to mark the 
subject information. DOE’s procedures 
would provide consistency and would 
also help avoid unauthorized disclosure 
or release. DOE therefore expects that 
these procedures would not affect DOE’s 
decision to designate submitted 
information as CEII, nor any decision to 
withhold or release information to 
requesters of energy infrastructure 
information under FOIA. On the basis of 
the foregoing, DOE certifies that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, 
DOE has not prepared a regulatory 
flexibility analysis for this rulemaking. 
DOE’s certification and supporting 
statement of factual basis was provided 
to the Chief Counsel for Advocacy of the 
Small Business Administration 
pursuant to 5 U.S.C. 605(b) and the 
Department did not receive any 
comments on the certification or the 
economic impacts of the rule. 

E. Paperwork Reduction Act 
Pursuant to the Paperwork Reduction 

Act of 1995 (44 U.S.C. 3501 et seq.) 
(PRA) and the procedures implementing 
that Act at 5 CFR part 1320 require the 
Office of Management and Budget to 
review and approve certain information 
collection requirements imposed by 
agency rule. This Final Rule does not 
impose any additional information 
collection requirements. Therefore, the 
information collection regulations do 
not apply to this Final Rule. 

F. Unfunded Mandates Reform Act of 
1995 

The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4) generally 
requires Federal agencies to examine 
closely the impacts of regulatory actions 
on State, local, and tribal governments. 
Section 101(5) of title I of that law 
defines a Federal intergovernmental 
mandate to include any regulation that 
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would impose upon State, local, or 
tribal governments an enforceable duty, 
except a condition of Federal assistance 
or a duty arising from participating in a 
voluntary Federal program. Title II of 
that law requires each Federal agency to 
assess the effects of Federal regulatory 
actions on State, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of that title requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate that may result in costs 
to State, local, or tribal governments, or 
to the private sector, of $100 million or 
more in any one year (adjusted annually 
for inflation). 2 U.S.C. 1532(a) and (b). 
Section 204 of that title requires each 
agency that proposes a rule containing 
a significant Federal intergovernmental 
mandate to develop an effective process 
for obtaining meaningful and timely 
input from elected officers of State, 
local, and tribal governments. 2 U.S.C. 
1534. 

This rule will not result in the 
expenditure by State, local, and tribal 
governments in the aggregate, or by the 
private sector, of $100 million or more 
in any one year. Accordingly, no 
assessment or analysis is required under 
the Unfunded Mandates Reform Act of 
1995. 

G. Treasury and General Government 
Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. This 
rule will not have any impact on the 
autonomy or integrity of the family as 
an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

H. Executive Order 13132 
Executive Order 13132, ‘‘Federalism,’’ 

64 FR 43255 (Aug. 4, 1999), imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have Federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
States and carefully assess the necessity 
for such actions. DOE has examined the 
rule and has determined that it will not 
preempt State law and will not have a 
substantial direct effect on the States, on 

the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. No further action 
is required by Executive Order 13132. 

I. Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform,’’ 61 FR 4729 (Feb. 7, 1996), 
imposes on Executive agencies the 
general duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. Section 3(b)(2) of 
Executive Order 12988 specifically 
requires that Executive agencies make 
every reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
preemptive effect, if any, to be given to 
the regulation; (2) clearly specifies any 
effect on existing Federal law or 
regulation; (3) provides a clear legal 
standard for affected conduct while 
promoting simplification and burden 
reduction; (4) specifies the retroactive 
effect, if any, to be given to the 
regulation; (5) defines key terms; and (6) 
addresses other important issues 
affecting clarity and general 
draftsmanship under any guidelines 
issued by the Attorney General. Section 
3(c) of Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
section 3(a) and section 3(b) to 
determine whether they are met or it is 
unreasonable to meet one or more of the 
standards. DOE has completed the 
required review and determined that, to 
the extent permitted by law, the rule 
meets the relevant standards of 
Executive Order 12988. 

J. Treasury and General Government 
Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. 

OMB’s guidelines were published at 
67 FR 8452 (Feb. 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (Oct. 7, 2002). DOE has reviewed 
this rule under the OMB and DOE 
guidelines and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

K. Executive Order 13211 

Executive Order 13211, ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to the OMB a 
Statement of Energy Effects for any 
proposed significant energy action. A 
‘‘significant energy action’’ is defined as 
any action by an agency that 
promulgated or is expected to lead to 
promulgation of a final rule, and that (1) 
is a significant regulatory action under 
Executive Order 12866, or any successor 
order and is likely to have a significant 
adverse effect on the supply, 
distribution, or use of energy; or (2) is 
designated by the Administrator of the 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
This regulatory action will not have a 
significant adverse effect on the supply, 
distribution, or use of energy because it 
is concerned primarily with the 
procedures for designating, protecting, 
and sharing information. As the FAST 
Act highlighted, protection of CEII will 
have a positive effect on the energy 
supply, and is therefore not a significant 
energy action. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 

L. Congressional Notification 

As required by 5 U.S.C. 801, DOE will 
submit to Congress a report regarding 
the issuance of this final rule prior to 
the effective date set forth at the outset 
of this rulemaking. The report will state 
that it has been determined that the rule 
is not a ‘‘major rule’’ as defined by 5 
U.S.C. 801(2). 

IV. Approval of the Office of the 
Secretary 

The Secretary of Energy has approved 
publication of this final rulemaking. 

List of Subjects in 10 CFR Part 1004 

Freedom of Information. 

Signed in Washington, DC, on February 28, 
2020. 

Dan Brouillette, 
Secretary of Energy. 

For the reasons set out in the 
preamble, the DOE amends part 1004 of 
title 10, Code of Federal Regulations as 
set forth below: 
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PART 1004—FREEDOM OF 
INFORMATION ACT (FOIA) 

■ 1. The authority citation for part 1004 
is revised to read as follows: 

Authority: 5 U.S.C. 552; 16 U.S.C. 824o–1. 

■ 2. Add § 1004.13 to read as follows: 

§ 1004.13 Critical electric infrastructure 
information. 

(a) Filing Procedures and guidance. 
Information regarding critical electric 
infrastructure information (CEII) filing 
procedures and further guidance for 
submitters and requesters is available on 
the website of the United States 
Department of Energy’s Office of 
Electricity at https://www.energy.gov/ 
oe/office-electricity. 

(b) Purpose and scope. This part sets 
forth the regulations of the Department 
of Energy (DOE) that implement section 
215A(d) of the Federal Power Act (FPA), 
codified at 16 U.S.C. 824o–1(d). The 
regulations in this part set forth the DOE 
procedures for the designation, sharing, 
and protection of CEII. This section 
applies to anyone who provides CEII to 
DOE or who receives CEII from DOE, 
including DOE employees, DOE 
contractors, and agents of DOE or of 
other Federal agencies, as well as 
individuals or organizations providing 
CEII or submitting a request for CEII 
designation to DOE or who have 
requested or have been permitted access 
to CEII by DOE. 

(c) Definitions—(1) Bulk-Power 
System means the facilities and control 
systems necessary for operating an 
interconnected electric energy 
transmission network (and any portion 
thereof), and electric energy from 
generation facilities needed to maintain 
transmission system reliability. The 
term does not include facilities used in 
the local distribution of electric energy. 

(2) Confidential Business Information 
means commercial or financial 
information that is both customarily and 
actually treated as private by its owner 
and that is provided to the government 
as part of a claimed CEII submission. 

(3) Critical Electric Infrastructure 
means a system or asset of the bulk- 
power system, whether physical or 
virtual, the incapacity or destruction of 
which would negatively affect national 
security, economic security, public 
health or safety, or any combination of 
such matters. 

(4) Critical Electric Infrastructure 
Information (CEII) is defined at FPA 
section 215(a)(3), with designation 
criteria codified at 18 CFR 388.113(c). 
CEII means information related to 
critical electric infrastructure, or 
proposed critical electrical 

infrastructure, generated by or provided 
to FERC or another Federal agency, 
other than classified national security 
information, that is designated as CEII 
by FERC or the Secretary pursuant to 
section 215A(d) of the FPA. Such term 
includes information that qualifies as 
critical energy infrastructure 
information under FERC’s regulations. 

(5) CEII Coordinator means the 
Assistant Secretary or Principal Deputy 
Assistant Secretary of the DOE Office of 
Electricity, who shall coordinate and 
oversee the implementation of DOE’s 
program for CEII-designation authority 
under section 215A of the FPA, assist all 
DOE Offices with respect to requests for 
CEII designation in determining 
whether particular information fits 
within the definition of CEII, and 
manage DOE’s protection, storage, and 
sharing of CEII materials and oversight 
of the development of CEII international 
sharing protocols. The CEII Coordinator 
may delegate the daily implementation 
of the CEII Coordinator function as 
described in this rule, in whole or in 
part, to an appropriate DOE Office of 
Electricity official, to an Assistant 
Secretary in DOE, and to the 
Administrator of the Bonneville Power 
Administration, the Energy Information 
Administration, the Southeastern Power 
Administration, the Southwestern 
Power Administration, or the Western 
Area Power Administration 
(‘‘Coordinator’s designee’’). 

(6) Department means the United 
States Department of Energy. 

(7) Department of Energy (DOE) 
means all organizational entities that are 
part of the Executive Department 
created by Title II of the DOE 
Organization Act (Pub. L. 95–91, 91 
Stat. 565, 42 U.S.C. 7101 et seq.). For 
purposes of this Part, the definition of 
DOE specifically excludes the Federal 
Energy Regulatory Commission, which 
has promulgated its own CEII 
procedures at 18 CFR 388.113. 

(8) DOE Office means any 
administrative or operating unit of DOE 
with authority at or above the level of 
Assistant Secretary, Principal Deputy 
Assistant Secretary, or Administrator. 

(9) Secretary means the Secretary of 
Energy. 

(d) Authority to designate information 
as CEII. The Secretary has the authority 
to designate information as CEII, in 
accordance with FPA section 215A. The 
Secretary may delegate the authority to 
designate information as CEII to any 
DOE Office. 

(e) Coordination among DOE Office 
designators. The DOE CEII Coordinator 
shall be the primary point of contact for 
the submission of all requests for 
designation of information as CEII by 

DOE, as well as for requests made to 
DOE by organizations or individuals for 
information that may be protected, in 
whole or in part, as CEII. 

(1) The CEII Coordinator or 
Coordinator’s designee shall: 

(i) Receive and review all incoming 
requests for CEII as defined in paragraph 
(c) of this section and in accordance 
with paragraph (g) of this section; 

(ii) Make initial determinations as to 
whether particular information fits 
within the definition of CEII found in 
paragraph (c) of this section; 

(iii) Assist any DOE Offices with 
delegated CEII designation authority to 
make determinations as to whether a 
particular requester’s need for and 
ability and willingness to protect CEII 
warrants limited disclosure of the 
information to the requester; 

(iv) Establish reasonable conditions 
for considering requests for release of 
CEII-designated material in accordance 
with paragraphs (g)(5) and (6) of this 
section; 

(v) Make the Department’s final 
determination regarding a request by 
any non-federal entity (organization or 
individual) for CEII-designated 
materials, in consultation with the 
appropriate DOE Office(s); 

(vi) Notify a CEII submitter of a 
request for such information by a non- 
federal entity; 

(vii) Convene a conference call 
between an affected DOE Office and a 
CEII submitter to discuss concerns 
related to a non-federal entity requesting 
release of CEII within no more than five 
(5) business days after the CEII 
submitter is notified of the request, 
providing the CEII submitter with a 
copy of the request prior to the 
conference call; and 

(viii) Perform oversight of the DOE 
CEII program and establish guidance for 
the treatment, handling, and storage of 
all CEII materials in the Department in 
accordance with paragraph (g)(6) of this 
section, including those related to CEII 
international sharing protocols. 

(2) DOE Offices with delegated 
authority to designate CEII in 
accordance with paragraph (d) of this 
section, as well as any CEII Coordinator 
designee(s), will meet regularly, at the 
discretion of the CEII Coordinator, but 
not less than once per year, to ensure 
coordinated implementation of DOE’s 
CEII designation authority. 

(3) DOE, at the discretion of the CEII 
Coordinator, shall meet with 
representatives from the Federal Energy 
Regulatory Commission semi-annually 
(or more often, as necessary) to ensure 
that both agencies are applying CEII 
designation criteria consistently and to 
share best practices. 
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(4) DOE, at the discretion of the CEII 
Coordinator, shall meet at least once per 
year with representatives from the 
Department of Commerce including the 
National Telecommunications and 
Information Administration, the 
Department of Homeland Security, the 
Nuclear Regulatory Commission, and 
other Federal agencies, as needed, to 
ensure shared understanding and 
consistent communication among 
Federal agencies that collect, maintain, 
and potentially release information that 
DOE may consider designating as CEII 
as defined in paragraph (c) of this 
section. 

(f) CEII FOIA Exemption. All 
information designated by DOE as CEII 
is exempt from disclosure under the 
Freedom of Information Act, 5 U.S.C. 
552(b)(3) and shall not be made 
available by any Federal, state, political 
subdivision, or tribal authority pursuant 
to any Federal, State, political 
subdivision, or tribal law requiring 
public disclosure of information or 
records pursuant to section 
215A(d)(1)(A) and (B) of the Federal 
Power Act. 

(g) Criteria and procedures for 
designating CEII—(1) Criteria. The CEII 
Coordinator or Coordinator’s designee 
shall apply the definition of CEII as 
provided in paragraph (c) of this 
section, consistent with FPA section 
215A(a)(3), and with designation criteria 
codified at 18 CFR 388.113(c), to 
information sought by DOE and to 
information submitted to DOE with a 
request for designation. 

(2) Requesting CEII designation of 
information submitted to DOE. Any 
person or entity requesting that 
information submitted to DOE be 
designated as CEII must submit such 
request to the DOE CEII Coordinator or 
Coordinator’s designee according to the 
following procedures: 

(i) The submitter must clearly label 
the cover page and pages or portions of 
the information for which CEII 
treatment is requested in bold, capital 
lettering, indicating that it contains 
CEII, as appropriate, and marked 
‘‘CEII—CRITICAL ELECTRIC 
INFRASTRUCTURE INFORMATION— 
DO NOT RELEASE.’’ 

(ii) The submitter must clearly label 
the cover page and pages or portions of 
information that it considers 
Confidential Business Information in 
bold, capital lettering, indicating that it 
contains Confidential Business 
Information, as appropriate, and marked 
‘‘CONFIDENTIAL BUSINESS 
INFORMATION—DO NOT RELEASE.’’ 
If combined with a CEII label, the 
information should be marked ‘‘CEII— 
CRITICAL ELECTRIC 

INFRASTRUCTURE INFORMATION 
and CONFIDENTIAL BUSINESS 
INFORMATION—DO NOT RELEASE.’’ 

(iii) The submitter must also clearly 
indicate the DOE Office(s) from which 
the CEII designation is being requested 
in bold, capital lettering on the cover 
page. 

(iv) The submitter must also segregate 
those portions of the information that 
contain CEII (or information that 
reasonably could be expected to lead to 
the disclosure of the CEII) wherever 
feasible. 

(v) The submitter must also label and 
segregate information that it classifies as 
Confidential Business Information 
under the definition at paragraph (c)(2) 
of this section with the mark 
‘‘CONFIDENTIAL BUSINESS 
INFORMATION—DO NOT RELEASE.’’ 
Under separate cover, the submitter 
may, but is not required to, submit a 
written justification of why the labeled 
information meets the definition at 
paragraph (c)(2) of this section. 

(vi) The submitter must submit a 
public version of the information where 
information designated CEII and 
information for which CEII designation 
is requested is redacted or otherwise 
protected through extraction from the 
non-CEII to the DOE CEII Coordinator 
and the Coordinator’s designee in an 
appropriate DOE Office, where feasible. 
If the entirety of submitted information 
is CEII, the submitter must indicate that, 
but no separate public version is 
required. 

(3) Requesting CEII designation for 
information generated by DOE. Any 
DOE employees, DOE contractors, or 
agents of DOE requesting that 
information generated by the 
Department be designated as CEII must 
submit such request to the DOE CEII 
Coordinator or the Coordinator’s 
designee in an appropriate DOE Office 
according to the following procedures: 

(i) The submitter must clearly label 
the cover page and pages or portions of 
the information for which CEII 
treatment is requested in bold, capital 
lettering, indicating that it contains 
CEII, as appropriate, and marked 
‘‘CEII—CRITICAL ELECTRIC 
INFRASTRUCTURE INFORMATION— 
DO NOT RELEASE.’’ 

(ii) The submitter must also segregate 
those portions of the information that 
contain CEII (or information that 
reasonably could be expected to lead to 
the disclosure of the CEII) wherever 
feasible. 

(iii) The submitter must submit a 
public version of the information where 
information designated CEII and 
information for which CEII designation 
is requested is redacted or otherwise 

protected through extraction from non- 
CEII. 

(iv) CEII designation for information 
generated by DOE, to include all 
organizational entities that are a part of 
the Executive Department created by 
Title II of the DOE Organization Act, 
may be executed at any time, regardless 
of when such information was 
generated, where feasible. 

(4) Treatment of Submitted 
Information. (i) Upon receiving a 
request for CEII designation of 
information submitted to DOE, the DOE 
CEII Coordinator or Coordinator’s 
designee shall review the submission 
made in accordance with paragraph 
(g)(2) of this section. 

(ii) Information for which CEII 
treatment is requested will be 
maintained by the CEII Coordinator or 
Coordinator’s designee in DOE’s files as 
non-public unless and until DOE 
completes its determination that the 
information is not entitled to CEII 
treatment. This approach does not mean 
that DOE has made a determination 
regarding CEII designation, and should 
under no circumstances be construed as 
such. DOE will endeavor to make a 
determination as soon as practicable. 
The Department retains the right to 
make determinations about any request 
for CEII designation at any time, 
including the removal of a previously 
granted CEII designation. At such time 
that a determination is made that 
information does not meet the CEII 
criteria, DOE will follow the procedures 
for return of information not designated 
as CEII outlined in paragraph (g)(6)(iii) 
of this section. 

(iii) When a requester seeks 
information for which CEII status has 
been requested but not designated, or 
when DOE itself is considering release 
of such information, DOE will render a 
decision on designation before 
responding to the requester or releasing 
such information. Subsequently, the 
release of information will be treated in 
accordance with the procedures 
established for CEII-designated material, 
or the return of information not 
designated as CEII. 

(5) Evaluation of CEII designation 
criteria to inform CEII designation 
determination. (i) The DOE CEII 
Coordinator, or a Coordinator’s 
designee, will execute the Department’s 
evaluation as to whether the submitted 
information or portions of the 
information meets the definition of CEII, 
as described at paragraph (c)(2) of this 
section, with the appropriate DOE 
Office with delegated CEII designation 
authority. The DOE Office will 
designate submitted information as soon 
as practicable and will inform 
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submitters of the designation date if 
requested at the time of submission. 

(ii) [Reserved] 
(6) CEII Determination. (i) DOE CEII 

Coordinator makes CEII designation 
determination. The Secretary or 
delegated DOE Office will make a 
determination regarding CEII 
designation after considering the 
information against the criteria for CEII 
designation. The DOE CEII Coordinator 
or Coordinator’s designee shall 
promptly communicate the decision of 
the Secretary or delegated DOE Office to 
the submitter. 

(ii) Review of determination. DOE 
reserves the right to review at any time 
information designated by DOE as CEII 
to determine whether the information is 
properly designated. The designation of 
information as CEII, or the removal of 
such designation, must be reviewed 
when: 

(A) A FOIA request is submitted for 
the information under § 1004.10; or 

(B) A request is made for 
reconsideration of the designation or 
removal of the designation under 
paragraph (i)(1) of this section. 

(iii) Return of Information not 
designated as CEII. Because the 
submitter voluntarily provided the 
information to DOE, at the request of the 
submitter, DOE will return or destroy 
information for which CEII designation 
was requested but not granted, and will 
attempt to remove all copies of such 
information from DOE files, both 
physical and electronic. DOE shall 
return or destroy non-CEII consistent 
with the Federal Records Act, and DOE 
handling of agency records in 
accordance with DOE Order O.243.1A, 
Records Management Program, and 
related requirements and 
responsibilities for implementing and 
maintaining an efficient and economic 
records management program in 
accordance with law and regulatory 
requirements. DOE shall not remove 
electronic files in the ordinary course of 
business. If a submitter is required to 
provide information and DOE denies 
CEII designation, the submitter may file 
a request for review under the 
procedures. 

(7) Protection of CEII—(i) Marking of 
CEII. All information designated by DOE 
as CEII, whether submitted to or 
generated by DOE, shall be clearly 
labeled as such, and shall include the 
date on which the information was 
designated as CEII. For information that 
meets the definition of CEII but cannot 
be physically labeled, such as electronic 
information, the information shall be— 

(A) Electronically marked with the 
words ‘‘CEII—CRITICAL ELECTRIC 
INFRASTRUCTURE INFORMATION— 

DO NOT RELEASE’’ in the electronic 
file name; or 

(B) Transmitted under a Non- 
Disclosure Agreement or other 
agreements or arrangements, such as 
those identified in paragraph (j)(3) of 
this section, to an electronic system 
where such information is stored in a 
secure electronic environment that 
identifies the stored information as CEII. 

(ii) Protection and Exemption from 
Disclosure. All information designated 
by DOE as CEII is exempt from FOIA 
and shall not be made available as 
provided in paragraph (f) of this section. 

(iii) Secure Storage. DOE will store 
information for which CEII treatment is 
requested in a secure place in a manner 
that would prevent unauthorized access 
(e.g. locked room or file cabinet). 
Information submitted to DOE in 
electronic format shall be stored in a 
secure electronic environment that 
identifies the stored information as CEII. 

(8) Protection of Confidential Business 
Information—Exemption Determination. 
DOE will evaluate information claimed 
as Confidential Business Information if, 
and at such time as, a valid FOIA 
request is submitted and the 
information is otherwise responsive to 
the request. DOE will conduct the 
evaluation pursuant to procedures set 
forth in this part. In its evaluation, DOE 
will consult any supplementary 
justification provided by the submitter 
as described at paragraph (f)(1)(iv) of 
this section. 

(h) Duration of designation. 
Designation of information as CEII shall 
be a five-year period, unless removed or 
re-designated. 

(1) Expiration of designation. (i) The 
Secretary or delegated DOE Office will 
determine the duration of designation at 
the time of designation. 

(ii) A submitter may re-apply for CEII 
designation no earlier than one year 
prior to the date of expiration of the 
initial designation or re-designation in 
accordance with the application 
procedures in paragraph (g)(1) of this 
section. 

(iii) The Secretary, the DOE CEII 
Coordinator, or a Coordinator’s designee 
may initiate CEII designation at any 
time prior to the date of expiration of 
the initial designation or re-designation. 

(2) Removal of designation. The 
designation of information as CEII may 
be removed at any time, by the Secretary 
or the DOE CEII Coordinator in 
consultation with the DOE Office to 
which the Secretary has delegated the 
authority, in whole or in part, upon 
determination that the unauthorized 
disclosure of such information could no 
longer be used to impair the security or 
reliability of the bulk-power system or 

distribution facilities or any other form 
of energy infrastructure. If the CEII 
designation is to be removed, the 
submitter and the DOE Office that 
produced or maintains the CEII will 
receive electronic notice stating that the 
CEII designation will be removed at 
least nine (9) business days before 
disclosure. In such notice, the DOE CEII 
Coordinator or Coordinator’s designee 
will provide the submitter and the DOE 
Office that produced or maintains the 
CEII an opportunity (at least nine (9) 
business days) in which to comment in 
writing prior to the removal of the 
designation. The final determination 
will briefly explain DOE’s 
determination. 

(3) Treatment of information no 
longer designated as CEII. If a FOIA 
request is received for information for 
which CEII designation has expired or 
has been removed, DOE will work with 
the submitter to review whether the 
information is subject to other FOIA 
exemptions. DOE will destroy non-CEII 
consistent with the Federal Records Act, 
and DOE handling of agency records in 
accordance with DOE Order O.243.1A, 
Records Management Program, and 
related requirements and 
responsibilities for implementing and 
maintaining an efficient and economic 
records management program in 
accordance with law and regulatory 
requirements. 

(i) Review or requests for 
reconsideration of designation—(1) 
Request for Reconsideration. (i) Any 
person who has submitted information 
and requested such information to be 
designated as CEII may request 
reconsideration of a DOE decision not to 
designate that information as CEII, or to 
remove an existing CEII designation, on 
grounds that the information does not 
meet the required CEII criteria. Within 
ten (10) business days of notification by 
DOE of its CEII decision, the person 
must file a request for reconsideration. 
The request must be sent to the DOE 
CEII Coordinator and Coordinator’s 
designee through a secure electronic 
submission or by mail according to the 
instructions at 10 CFR 205.12. The 
request must also be sent to the DOE 
Office that made the decision at issue 
and to DOE’s Office of General Counsel 
in Washington, DC, according to the 
instructions at 10 CFR 205.12. A 
statement in support of the request for 
reconsideration must be submitted 
within twenty (20) business days of the 
date of the determination. The request 
and the supporting statement will be 
considered submitted upon receipt by 
the Office of the General Counsel. 

(ii) Any person who has received a 
decision denying a request for the 
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release of CEII, in whole or in part, or 
a decision denying a request to change 
the designation of CEII, may request 
reconsideration of that decision. A 
statement in support of the request for 
reconsideration must be submitted to 
the DOE Office of the General Counsel 
within twenty (20) business days of the 
date of the determination. 

(iii) The Secretary or the DOE Office 
that made the decision at issue will 
make a determination, in coordination 
with the DOE CEII Coordinator or 
Coordinator’s designee, with respect to 
any request for reconsideration within 
twenty (20) business days after the 
receipt of the request and will notify the 
person submitting the request of the 
determination and the availability of 
judicial review. 

(iv) Before seeking judicial review in 
Federal District Court under section 
215A(d)(11) of the FPA, a person who 
received a determination from DOE 
concerning a CEII designation must first 
request reconsideration of that 
determination. 

(v) A request for reconsideration 
triggers a stay of the underlying 
decision, except in instances where 
voluntary sharing of the disputed 
information is necessary for law 
enforcement purposes, to ensure reliable 
operation or maintenance of electric or 
energy infrastructure, to maintain 
infrastructure security, to address 
potential threats, or to address an urgent 
need to disseminate the information 
quickly due to an emergency or other 
unforeseen circumstance. 

(j) Sharing of CEII—(1) Federal 
Entities. An employee of a Federal 
entity acting within the scope of his or 
her Federal employment may obtain 
CEII directly from DOE without 
following the procedures outlined in 
paragraph (k) of this section. DOE will 
evaluate requests by Federal entities for 
CEII on a programmatic, fact-specific 
basis. DOE may share CEII with affected 
agencies for those agencies to carry out 
their specific jurisdictional 
responsibilities, but it may impose 
additional restrictions on how the 
information may be used and 
maintained. To obtain access to CEII, an 
authorized agency employee must sign 
an acknowledgement and agreement 
that states the agency will protect the 
CEII in the same manner as the 
Department and will refer any requests 
for the information to the Department. 
Notice of each such request also must be 
given to the CEII Coordinator. 

(2) Non-federal Entities. The Secretary 
or the CEII Coordinator shall make a 
final determination whether to share 
CEII materials requested by non-federal 
entities that are within the categories 

specified in section 215A(d)(2)(D) of the 
FPA. A request by such a non-federal 
entity shall not be entertained unless 
the requesting non-federal entity 
demonstrates that the release of 
information is in the national security 
interest and it has entered into a Non- 
Disclosure Agreement with DOE that 
ensures, at a minimum: 

(i) Use of the information only for 
authorized purposes and by authorized 
recipients and under the conditions 
prescribed by the Secretary or CEII 
Coordinator; 

(ii) Protection of the information in a 
secure manner to prevent unauthorized 
access; 

(iii) Destruction or return of the 
information after the intended purposes 
of receiving the information have been 
fulfilled; 

(iv) Prevention of viewing or access 
by individuals or organizations that 
have been prohibited or restricted by the 
United States or the Department from 
viewing or accessing CEII; 

(v) Compliance with the provisions of 
the Non-Disclosure Agreement, subject 
to DOE audit; 

(vi) No further sharing of the 
information without DOE’s permission; 
and 

(vii) CEII provided pursuant to the 
agreement is not subject to release under 
the Freedom of Information Act, 5 
U.S.C. 552(b)(3), and shall not be made 
available by any Federal, state, political 
subdivision, or tribal authority pursuant 
to any Federal, State, political 
subdivision, or tribal law requiring 
public disclosure of information or 
records pursuant to sections 
215A(d)(1)(A) and (B) of the Federal 
Power Act. 

(viii) The Non-Disclosure Agreement 
must state that the agreement applies to 
all subsequent releases of CEII during 
the calendar year in which the DOE and 
the non-federal entity enter into the 
agreement. As a result, the non-federal 
entity will not be required to file a Non- 
Disclosure Agreement with subsequent 
requests during the calendar year. 

(3) Security and Reliability 
Coordination. In accordance with 
section 215A(d)(2)(D) of the FPA, DOE 
may, taking into account standards of 
the Electric Reliability Organization, 
facilitate voluntary sharing of CEII with, 
between, and by Federal, State, political 
subdivision, and tribal authorities; the 
Electric Reliability Organization; 
regional entities; information sharing 
and analysis centers or information 
sharing and analysis organizations; 
reliability coordinators; balancing 
authorities; owners, operators, and users 
of critical electric infrastructure in the 
United States; and other entities 

determined appropriate. All entities 
receiving CEII must execute either a 
Non-Disclosure Agreement or an 
Acknowledgement and Agreement or 
participate in an Electric Reliability 
Organization or Regional Entity 
information sharing program that 
ensures the protection of CEII. A copy 
of each agreement or program will be 
maintained by the DOE Office with a 
copy to the CEII Coordinator or the 
Coordinator’s designee. If DOE 
facilitates voluntary sharing of CEII 
under this subsection, DOE may impose 
additional restrictions on how the 
information may be used and 
maintained. 

(4) International Sharing Protocols. 
The Secretary may delegate authority to 
DOE Offices to develop, after 
consultation with Canadian and 
Mexican authorities, protocols for the 
voluntary sharing of CEII with Canadian 
and Mexican authorities and owners, 
operators, and users of the bulk-power 
system outside the United States. The 
DOE CEII Coordinator or Coordinator’s 
designee would provide assistance and 
advice to DOE Offices in the 
development of the international 
sharing protocols. 

(5) Notice for Sharing of CEII not 
Generated by DOE. The DOE CEII 
Coordinator or Coordinator’s designee 
will provide electronic notice to the 
CEII submitter no less than ten (10) 
business days before DOE releases CEII 
submitted to and not generated by DOE, 
except in instances where voluntary 
sharing is necessary for law enforcement 
purposes, to ensure reliable operation or 
maintenance of electric or energy 
infrastructure, to maintain infrastructure 
security, or to address potential threats; 
where there is an urgent need to quickly 
disseminate the information; or where 
prior notice is not practicable due to an 
emergency or other unforeseen 
circumstance. If prior notice is not 
given, DOE will provide notice as soon 
as practicable. The DOE CEII 
Coordinator or Coordinator’s designee 
will convene a phone call within five (5) 
business days of electronic notice with 
the CEII submitter to discuss concerns 
about the proposed release of CEII- 
designated materials to the requester. 
DOE will make the final determination 
as to whether to share CEII not 
generated by DOE. 

(k) Procedures for requesting CEII. 
DOE shall consider requests for CEII on 
a case-by-case basis. Any person 
requesting CEII must include the 
following material with the request: 

(1) Contact Information. Provide your 
name, title and employer, work address, 
work phone number, and work email. If 
you are requesting the information on 
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behalf of a person or entity other than 
yourself, you must also list that person’s 
or entity’s work contact information, 
including name, title, address, phone 
number, and email. 

(2) Explanation of Need. Provide a 
detailed statement explaining the 
particular need for and intended use of 
the information. This statement must 
include: 

(i) The extent to which a particular 
function is dependent upon access to 
the information; 

(ii) Why the function cannot be 
achieved or performed without access to 
the information; 

(iii) An explanation of whether other 
information is available to the requester 
that could facilitate the same objective; 

(iv) How long the information will be 
needed; 

(v) Whether or not the information is 
needed to participate in a specific 
proceeding (with that proceeding 
identified); and 

(vi) An explanation of whether the 
information is needed expeditiously. 

(3) Signed Non-Disclosure 
Acknowledgement/Agreement. Provide 
an executed Non-Disclosure 
Acknowledgement (if the requester is a 
Federal entity) or an executed Non- 
Disclosure Agreement (if the requester is 
not a Federal entity) requiring 
adherence to limitations on the use and 
disclosure of the information requested. 

(4) DOE evaluation. Upon receiving a 
request for CEII, the CEII Coordinator 
shall contact the DOE Office or Federal 
agency that created or maintains the 
CEII. In consultation with the DOE 
Office, the CEII Coordinator shall 
carefully consider the statement of need 
provided by the requester and 
determine if the need for CEII and the 
protection afforded to the CEII should 
result in sharing CEII for the limited 
purpose identified in the request. If the 
CEII Coordinator or Coordinator’s 
designee denies the request, the 
requestor may seek reconsideration, as 
provided in paragraph (i) of this section. 

(l) Disclosure—(1) Disclosure by 
submitter of information. If the 
submitter of information deliberately 
discloses to the public information that 
has received a CEII designation, then the 
Department reserves the right to remove 
its CEII designation. 

(2) Disciplinary Action for 
Unauthorized Disclosure. DOE 
employees or contractors who 
knowingly or willfully disclose CEII in 
an unauthorized manner will be subject 
to appropriate sanctions, including 
disciplinary action under DOE or DOE 
Office personnel rules or referral to the 
DOE Inspector General. Any action by a 
Federal or non-federal Entity who 

knowingly or willfully falsifies, 
conceals, or covers up by any trick, 
scheme, or device a material fact; makes 
any materially false, fictitious, or 
fraudulent statement or representation; 
or makes or uses any false writing or 
document knowing the same to contain 
any materially false, fictitious, or 
fraudulent statement or entry to obtain 
CEII may also constitute a violation of 
other applicable laws and is potentially 
punishable by fine and imprisonment. 

(3) Whistleblower protection. In 
accordance with the Whistleblower 
Protection Enhancement Act of 2012 
(Pub. L. 112–199, 126 Stat. 1465), the 
provisions of this rule are consistent 
with and do not supersede, conflict 
with, or otherwise alter the employee 
obligations, rights, or liabilities created 
by existing statute relating to: 

(i) Classified information; 
(ii) Communications to Congress; 
(iii) The reporting to an Inspector 

General of a violation of any law, rule, 
or regulation, or mismanagement, a 
gross waste of funds, an abuse of 
authority, or a substantial and specific 
danger to public health or safety; or 

(iv) Any other whistleblower 
protection. The definitions, 
requirements, obligations, rights, 
sanctions, and liabilities created by 
controlling statutory provisions are not 
affected by this rule. 
[FR Doc. 2020–04640 Filed 3–13–20; 8:45 am] 

BILLING CODE 6450–01–P 

FEDERAL RESERVE SYSTEM 

12 CFR Parts 225 and 238 

[Regulations Y and LL; Docket No. R–1662] 

RIN 7100–AF 49 

Control and Divestiture Proceedings 

Correction 

In rule document 2020–03398, 
appearing on pages 12398 through 
12430 in the issue of Monday, March 2, 
2020 make the following correction. 

§ 238.2 [Corrected] 

On page 12426, in the first column, in 
Subpart A, in instruction 6, on the 
second line, ‘‘(e), (r)(2), and (tt)’’ should 
read ‘‘(e) and (r)(2) and adding 
paragraph (tt)’’. 
[FR Doc. C1–2020–03398 Filed 3–13–20; 8:45 am] 

BILLING CODE 1300–01–D 

SMALL BUSINESS ADMINISTRATION 

13 CFR Parts 120 and 134 

RIN 3245–AH05 

Implementation of the Small Business 
7(a) Lending Oversight Reform Act of 
2018 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Final rule. 

SUMMARY: The Small Business 
Administration (‘‘SBA’’ or ‘‘Agency’’) is 
amending its business loan program 
regulations to implement the Small 
Business 7(a) Lending Oversight Reform 
Act of 2018 (‘‘Act’’) and make other 
amendments that will strengthen SBA’s 
lender oversight and ensure the integrity 
of the business loan programs. The key 
amendments in this rule codify SBA’s 
informal enforcement actions, new civil 
monetary penalties and certain appeal 
rights for 7(a) Lenders, clarify certain 
enforcement actions for Microloan 
Intermediaries, and adopt statutory 
changes to the credit elsewhere test. The 
rule also makes other technical 
amendments, updates, and conforming 
changes including clarifying oversight 
and enforcement related definitions. 
DATES: This rule is effective April 15, 
2020. 

FOR FURTHER INFORMATION CONTACT: 
Bethany Shana, Office of Credit Risk 
Management, Office of Capital Access, 
Small Business Administration, 409 3rd 
Street SW, Washington, DC 20416; 
telephone: (202) 205–6402; email: 
Bethany.Shana@sba.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background 

SBA is authorized under sections 7(a) 
and 7(m) of the Small Business Act and 
title V of the Small Business Investment 
Act of 1958 (the ‘‘SBI Act’’) to conduct 
small business loan programs. 15 U.S.C. 
636(a) and (m) and 695 et seq. For 
purposes of this rule, SBA’s business 
loan programs consist of the 7(a) Loan 
Program, the Microloan Program, and 
the Development Company Loan 
Program (‘‘504 Loan Program’’). These 
programs provide critical access to 
credit for America’s small businesses, 
bridging the lending gap that exists in 
the market for our nation’s smallest 
companies. Along with the authority to 
offer government guarantees, Congress 
provided SBA the authority to supervise 
lenders participating in these programs. 
15 U.S.C. 634, 636, 650, and 697. 

Growth in lending in the 7(a) Loan 
Program prompted Congress to 
undertake a thorough examination of 
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1 For additional details on each proposed rule 
section, see 84 FR 29092 (June 21, 2019). 

2 The 18 commenters consisted mostly of a trade 
association and 7(a) Lenders that ‘‘fully agree[d] 
with and support[ed]’’ the trade association’s 
comments. References to 18 commenters later in 
this Section-by-Section Analysis refer to the same 
group of 18 commenters. 

the tools available at SBA to ensure that 
comprehensive oversight is 
accomplished. Following that review, 
Congress enacted the Small Business 
7(a) Lending Oversight Reform Act of 
2018, Public Law 115–189 (June 21, 
2018) (the ‘‘Act’’). The Act strengthened 
SBA’s 7(a) Lender, Certified 
Development Company (‘‘CDC’’), and 
Microloan Intermediary 
(‘‘Intermediary’’) supervision authorities 
and the office charged with that 
responsibility, SBA’s Office of Credit 
Risk Management (‘‘OCRM’’). 

The Act required SBA to promulgate 
regulations to implement certain of its 
provisions. Accordingly, on June 21, 
2019, SBA published a notice of 
proposed rulemaking to implement the 
legislation by proposing updates to its 
lender oversight and related regulations, 
as codified in parts 120 and 134 of title 
13 of the Code of Federal Regulations 
(‘‘CFR’’). 84 FR 29092. The proposed 
updates also included technical 
corrections and clarifications to better 
inform lenders and to strengthen 
enforcement. Because some provisions 
in the legislation covered ‘‘any Lending 
Partner or Intermediary participant . . . 
in a lending program of . . . [SBA’s] 
Office of Capital Access’’ and because 
SBA’s 7(a) oversight framework is 
generally interwoven with that of the 
504 Loan Program and the Microloan 
Program, SBA proposed to extend 
certain specific updates to CDCs and 
Intermediaries. The comment period for 
the proposed rule closed on August 20, 
2019. 

II. Summary of Comments 
The Agency received 43 comments. 

Sixteen comments were submitted by or 
on behalf of 7(a) Lenders. Twenty-one 
comments were submitted by or on 
behalf of CDCs (this group includes 4 
CDCs that are also Intermediaries and/ 
or Community Advantage (‘‘CA’’) 
Lenders). In addition, SBA received 
comments from two trade associations, 
one law firm, and three anonymous 
commenters. 

Many comments were supportive of 
the proposed rule and SBA’s efforts to 
preserve the integrity of the business 
loan programs. These comments also 
expressed appreciation of the Agency’s 
efforts to improve oversight. The 
comments included some suggestions 
for the rule, including amendments to 
proposed provisions that commenters 
contended were not or did not appear to 
be consistent with the language of the 
statute or its intent. Some commenters, 
primarily CDCs, generally opposed the 
rule but made few specific comments or 
suggestions. SBA appreciates all 
comments received and has 

incorporated many of the suggestions 
into the final rule. The following is a 
section-by-section analysis 1 of the final 
rule including section-specific 
comments received and changes made. 

III. Section-by-Section Analysis With 
Discussion of Comments Received 

A. Section 120.10—Definitions. SBA 
proposed to update three definitions in 
§ 120.10. First, SBA proposed to update 
the definition of ‘‘Federal Financial 
Institution Regulator’’ by deleting the 
reference to the Office of Thrift 
Supervision (‘‘OTS’’) as OTS has been 
abolished and merged into the Office of 
the Comptroller of the Currency 
(‘‘OCC’’) and other banking agencies. 
SBA received no comments on this 
update and is adopting the change to the 
definition as proposed. 

Second, SBA proposed to revise the 
definition of ‘‘Lender Oversight 
Committee’’ (‘‘LOC’’) to state that LOC 
membership and duties are derived 
from the Small Business Act; that the 
LOC meets quarterly; and that it votes 
on formal enforcement action 
recommendations. 

Eighteen commenters 2 stated that the 
proposed definition ‘‘provides only an 
abridgement of the LOC definition as 
provided in the statute.’’ The 
commenters suggested that SBA provide 
a more complete enumeration of LOC 
duties in this definitional section of part 
120. SBA notes that the LOC’s duties 
can be found in section 48 of the Small 
Business Act and in SBA’s Delegations 
of Authority 12–G for lender oversight 
and enforcement activities at 79 FR 
56842, 56844 (September 23, 2014), as 
updated by 83 FR 48681, 48682 
(September 26, 2018). Nevertheless, 
SBA has considered this request and has 
expanded the final rule definition to 
specifically include the significant LOC 
duties as well as a reference to the 
specific statutory provision enumerating 
the LOC duties. A complete listing of 
the LOC’s statutory duties and its 
membership, however, can be found in 
the Lender Oversight Delegations of 
Authority as referenced above. 

In § 120.10, SBA also proposed to 
clarify the term ‘‘Loan Program 
Requirements.’’ Specifically, the 
proposed rule provided that this term 
may also be referred to as ‘‘SBA Loan 
Program Requirements’’ and that it 
includes Federal Register notices and 

applicable government-wide 
regulations. In addition, SBA proposed 
to make the definition applicable to 
Intermediaries. 

In response to the proposal, eighteen 
commenters requested that SBA exclude 
‘‘official SBA notices,’’ ‘‘forms,’’ and 
‘‘agreements’’ from the definition of 
Loan Program Requirements. 
Commenters stated it was their 
understanding that the intent of 
Congress was to assure that performance 
requirements being imposed on lenders 
would be only those imposed by statute 
or those formally and publicly 
announced by SBA in regulations, SOPs 
or Policy Notices. SBA notes that 
official SBA notices, forms, and 
agreements have long been a part of 
SBA’s regulatory definition of Loan 
Program Requirements and are an 
integral part of SBA supervision. SBA 
did not propose any changes to that 
portion of the definition. Official SBA 
notices (i.e., SBA Policy, Procedural, 
and Information Notices) and SBA 
business loan forms are available to the 
public on SBA’s website. In addition, 
the Small Business Act, SBI Act, and 
SBA regulations formally and 
specifically provide for the use of 
agreements in SBA’s loan programs (see 
15 U.S.C. 636, 650(d), and 696 and 13 
CFR 120.400, 120.440, 120.434, 120.474, 
120.613). Accordingly, SBA is finalizing 
the definition of ‘‘Loan Program 
Requirements’’ as proposed. 

B. Section 120.101—Credit not 
Available Elsewhere. One of the primary 
goals of the Act was to ensure that the 
‘‘Credit Elsewhere Test’’ is being 
applied correctly and consistently by 
lenders and that it is being 
appropriately verified by SBA. Proposed 
§ 120.101 codified the new definition 
for credit elsewhere as contained in the 
legislation. Under § 120.101 as 
proposed, credit elsewhere means that 
credit is unavailable to the small 
business applicant on reasonable terms 
and conditions from non-Federal, non- 
State, and non-local government sources 
without SBA assistance, taking into 
consideration the factors associated 
with conventional lending practices 
enumerated in the statute. 

7(a) Lender commenters generally 
concurred with proposed § 120.101, 
with some slight amendments. 
Specifically, commenters requested that 
the regulation state that the credit 
elsewhere requirement is statutorily 
mandated to make clear that the 
requirement is imposed by statute. The 
credit elsewhere requirement is found 
in 15 U.S.C. 636(a)(1)(A) and 697(b)(2); 
however, SBA does not believe it is 
necessary to revise the regulation to 
include the specific statutory cites. 
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3 SOP 50 10 provides that the SBA Lender’s credit 
memorandum includes substantiation that credit is 
not available elsewhere by discussing acceptable 
factors that demonstrate an identifiable weakness in 
the credit. The specific reasons why the Applicant 
does not meet the lender’s conventional loan policy 
requirements are to be included in the credit 
memorandum. 

4 The commenters’ request to include the other 
factors in future SOPs was made ‘‘subject to’’ 
comments on the personal resources test made on 
the proposed rule for the Express Loan Programs; 
Affiliations Standards (Express rule). SBA has 
addressed comments on the personal resources test 
in the interim final rule published on February 10, 
2020 at 85 FR 7622. 

5 The functions, powers, and duties include the 
authority to make such rules and regulations as the 
agency deems necessary to carry out the authority 
vested in the agency. 15 U.S.C. 634(b)(6). 

6 https://smallbusiness.house.gov/uploadedfiles/ 
12-10-19_hearing_memo.pdf. 

7 The commenters also noted that the legislation 
made no change to the Small Business Investment 
Act of 1958, the primary governing statute for the 
504 Loan Program. 

The proposed rule listed the five 
statutory factors for determining credit 
elsewhere. SBA received no comments 
specific to factors 1–3. The fourth factor 
provided for consideration of the loan 
term necessary to reasonably assure 
repayment from business cash flow. 
Eighteen commenters requested that the 
section specifically allow either 
‘‘actual’’ or ‘‘projected’’ cashflow of the 
business, as referenced in the statute. 
SBA agrees with this comment and is 
adding the clarifying language to the 
final regulation. 

The fifth factor is a catch-all provision 
to cover ‘‘other factors’’ relating to a 
particular credit application. The 
preamble to the proposed rule provided 
examples of the ‘‘other factors’’ that 
SBA Lenders should consider for the 
credit elsewhere determination. The 
examples included management 
experience, leverage ratio, global 
cashflow, loan size relative to the age of 
the business, or personal resources of 
the owners of the business. The 
preamble stated that the other factors 
must be specifically explained and 
documented with relevant supporting 
documentation in the lender’s credit 
memorandum.3 Eighteen commenters 
requested that SBA include the ‘‘other 
factors’’ identified in the preamble to 
the proposed rule, as well as other 
examples, in future versions of SBA’s 
Standard Operating Procedures 
(‘‘SOPs’’) to provide guidance to lenders 
on the interpretation of the regulatory 
provision.4 SBA agrees with this 
comment. SBA will incorporate a list of 
‘‘other factors’’ and other relevant 
examples for credit elsewhere in the 
relevant SOPs. 

Approximately twenty-four 
commenters requested that SBA not 
apply the credit elsewhere provision (or 
any of the other provisions in the 
proposed rule) to CDCs. These 
commenters claimed that ‘‘extending 
provisions of [the Act] to the 504 
program [including the credit elsewhere 
provision] has no basis in law . . . .’’ 
SBA does not agree, and believes that 
there is ample support for applying the 
credit elsewhere provision to the 504 

Loan Program. The § 120.101 credit 
elsewhere provision has been a 
longstanding feature of the 504 Loan 
Program in SBA regulations for many 
years and dates back to at least 1986. 
See 13 CFR 108.8(a) ‘‘Borrower 
Requirements and Prohibitions’’ (1987). 
There is also statutory support for 
applying this provision to the 504 Loan 
Program. Section 503(b)(2) of the SBI 
Act provides that ‘‘[n]o guaranty may be 
made with respect to any debenture 
under subsection (a) unless . . . . 
Necessary funds for making such loans 
are not available to such company from 
private sources on reasonable terms.’’ In 
addition, section 503(a) of the SBI Act 
authorizes SBA to guarantee 504 
program debentures ‘‘on such terms and 
conditions as the Administration may 
by regulation determine to be 
appropriate.’’ Further, section 308(f) of 
the SBI Act states that ‘‘[i]n the 
performance of, and with respect to the 
functions, powers, and duties vested by 
this Act,5 the Administrator and the 
Administration shall (in addition to any 
authority otherwise vested by this Act) 
have the functions, powers, and duties 
set forth in the Small Business Act . . . 
.’’ Finally, SBA’s Congressional 
oversight committee is well aware of 
and has acknowledged the credit 
elsewhere requirement as an eligibility 
standard for small businesses in the 504 
Loan Program. For example, in her 
hearing memo, dated December 10, 
2019, to Members of the House Small 
Business Committee Subcommittee on 
Investigations, Oversight, and 
Regulations, Chairwoman Judy Chu 
stated that, ‘‘In order to qualify for a 504 
loan, a business must: . . . demonstrate 
the need for the desired credit and that 
the funds are not available from 
alternative sources, including personal 
resources of the principals; and be 
certified by a lender that the desired 
credit is unavailable to the applicant on 
reasonable terms and conditions from 
nonfederal sources without SBA 
assistance.’’ 6 Consequently, it is well- 
established that the credit elsewhere 
requirement applies to the 504 Loan 
Program. 

In addition, the commenters argued 
that economic development and job 
requirements, not credit elsewhere, 
properly govern when a business or 
project is eligible for the 504 Loan 
Program. SBA agrees that the program 
has important economic development 
and job creation objectives; however, it 

is also important that SBA not use 
taxpayer dollars to finance those loans 
that can be financed by the private 
sector on reasonable terms and 
conditions. 

These commenters also opposed the 
application of other provisions of the 
Act to CDCs, arguing that the process, 
title, and content of the Act make it 
clear that the statute is for the 7(a) 
program only.7 Contrary to that 
statement, SBA notes that the opening 
provision of the legislation, which 
statutorily established the Office of 
Credit Risk Management, granted the 
office the authority to supervise ‘‘any 
Lending Partner or Intermediary 
participant . . . in a lending program of 
the Office of Capital Access . . . .’’ As 
CDCs are a Lending Partner in a lending 
program of the Office of Capital Access, 
SBA is not persuaded by this argument. 

Two 7(a) Lenders commented that the 
credit elsewhere requirement will be 
difficult to comply with because lenders 
cannot know what terms and conditions 
competitors offer. As stated above, 
credit elsewhere is a statutory 
requirement that requires the 
consideration of several factors. Based 
on these factors, an institution can make 
a reasonable determination as to 
whether an Applicant has credit 
available without a government 
guaranty. The key here, for purposes of 
compliance, is that each lender 
documents in its credit memorandum 
its reasonable consideration of the 
factors relevant to the particular 
application and that the lender makes 
that documentation available for SBA 
review. 

In light of the statutory and regulatory 
authorities cited above and the well- 
established history of the credit 
elsewhere regulation as applicable to 
both programs, SBA believes it is 
reasonable to apply the amendments to 
the credit elsewhere regulations, and 
certain other sections as noted within 
the final rule, to the 504 Loan Program. 
Accordingly, SBA is finalizing the 
section as proposed with the change to 
the fourth factor discussed above. 

C. Section 120.180—Compliance with 
Loan Program Requirements. Sections 3 
and 4 of the Act provide that SBA is to 
oversee lender compliance with SBA 
Loan Program Requirements, including 
credit elsewhere. SBA proposed changes 
to § 120.180 to facilitate that oversight. 
The rule proposed to codify SBA’s 
current requirement that SBA Lenders 
maintain documentation to support that 
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8 The statute states that if a response to a review 
report is requested, SBA is to require the lender to 
submit responses to the Administrator ‘‘not later 
than’’ 45 business days after the date the lender 
receives the report (i.e., 45 business days is the 
outside limit); however, the Administrator ‘‘may 
extend the time frame’’ as he/she determines 
necessary. 15 U.S.C. 657t(d)(2). 

Loan Program Requirements, including 
those regarding credit elsewhere, have 
been met. SBA examines these 
documents during reviews and exams. 
This documentation facilitates prudent 
lending, and maintaining records is a 
practice that all prudent lenders already 
undertake. The proposed amendments 
to § 120.180 also clarified that 
Intermediaries, in addition to 7(a) 
Lenders and CDCs, are expected to 
comply with Loan Program 
Requirements. 

SBA received no comments on 
proposed § 120.180 and is adopting the 
section as proposed. 

D. Section 120.1000—Risk-Based 
Lender Oversight; § 120.1010—SBA 
Access to SBA Lender and Intermediary 
Files; § 120.1015—Risk Rating System; 
§ 120.1025—Monitoring; § 120.1050— 
Reviews and Examinations; and 
§ 120.1051—Frequency of Reviews and 
Examinations. SBA proposed updating 
these sections to remove references to 
Non-lending Technical Assistance 
Providers (‘‘NTAPs’’), as SBA has not 
issued technical assistance grants to 
NTAPs in many years. Technical 
assistance in the Microloan Program is 
being administered directly by 
Intermediaries. SBA received no 
comments on the proposed changes to 
these sections. SBA is, therefore, 
adopting the changes to these sections 
as proposed. 

E. Section 120.1055—Review and 
Examination Results. Section 120.1055 
covers SBA review and examination 
reports, corrective actions and plans, 
lender required responses, and lender 
implementation of corrective actions. 
SBA proposed to extend the timeframe 
for a lender or Intermediary to respond 
to a review/examination report from 30 
to 45 calendar days. Eighteen 
commenters requested that SBA modify 
the general timeframe for a lender or 
Intermediary to respond from 45 
calendar days to 45 business days. 
Commenters stated that ‘‘business’’ days 
was more in-line with the statute and 
requested that the additional time be 
provided to better enable lenders to 
respond to reports. SBA agrees with the 
requested modification of the general 
timeframe and is revising the section 
accordingly. 

The commenters also noted that 
though the proposed rule allows SBA to 
establish a different time period for a 
lender to respond, the rule did not 
specify whether the time period could 
be shorter or longer. This is true. SBA 
did not so specify because the statute 
gives SBA needed flexibility to either 
extend or shorten the response 

timeframe on a case-by-case basis.8 SBA 
has decided to retain this flexibility but 
is clarifying in the final rule that SBA 
may extend or shorten the timeframe. 

For example, SBA may extend the 
timeframe when a lender’s management 
is in transition or until after a lender 
attends a required Headquarters meeting 
on its significant findings and corrective 
actions. Alternatively, SBA may shorten 
the timeframe if, for example, the 
deficiencies are few in number but so 
significant that delay could cause losses 
to SBA or the lender. This might occur 
if a lender, using delegated authority, is 
making ineligible loans. 

In § 120.1055 SBA also proposed to 
clarify when a lender is considered to 
have received a report for purposes of 
the regulation (i.e., the report is 
considered received on the date it is 
emailed to the last known email address 
for the lender or Intermediary, unless 
the lender or Intermediary can provide 
compelling evidence that it was 
received on a different date). Eighteen 
commenters had no objection to SBA’s 
proposal that lender’s date of receipt be 
the date it was emailed to the last 
known email address. These 
commenters, however, recommended 
that the regulation be amended to also 
require that reports be sent by mail or 
other delivery service to the head of the 
lender institution (or other party 
deemed appropriate by SBA) at its last 
known business address. They made 
this suggestion as they believe that the 
gravity of the oversight report requires 
a more formal transmission of the report 
to the lender. SBA has considered the 
comment and has determined not to 
include the commenters’ suggested 
change. While in some cases it may be 
helpful to also send the report by mail 
or other delivery service, such 
duplicative effort may not be justified in 
all cases. For example, where a review 
report conveys an assessment of 
‘‘Acceptable’’, it may not be necessary 
or appropriate to incur additional costs 
to duplicate delivery by mail. SBA will 
use judgment and discretion in making 
the determination on a case-by-case 
basis. 

The eighteen commenters also 
requested that SBA amend the 
regulation to include the statutory 
timeframe for SBA to issue a review/ 
examination report. The statute 
provides, in general, that SBA will 

deliver a written review report not later 
than 60 business days after the date a 
review is concluded or, if SBA expects 
to submit the report after the end of the 
60-day period, the Agency will notify 
the 7(a) Lender of the expected date of 
submission and the reason for the delay. 
The commenters requested this addition 
citing a historical lack of timeliness on 
behalf of the Agency in issuing review 
reports and because, without timely 
information regarding perceived 
violations, lenders questioned whether 
they would be able to correct their 
performance and begin to take steps 
necessary to mitigate potential risk to 
the Agency. While the commenters 
stated that OCRM is committed to, and 
has made good progress in, getting 
reports out more timely, they believe it 
is imperative to amend the rule to 
include this provision. SBA agrees to 
make this addition and is incorporating 
the general timeframe into the final 
regulation. 

Finally, SBA proposed to revise 
§ 120.1055 to clarify that a response 
must address recommendations in 
addition to findings and corrective 
actions; to delete reference to NTAPs; 
and to codify SBA’s 90-day timeframe 
for lenders and Intermediaries to 
implement corrective actions. The 
proposed 90-day timeframe included 
flexibility for a shorter or longer period, 
as warranted. SBA received no 
comments specific to these proposed 
changes. SBA is adopting these 
amendments to § 120.1055 as proposed. 

F. Section 120.1060—Confidentiality 
of Reports, Risk Ratings and Related 
Confidential Information. SBA proposed 
to update § 120.1060 to remove 
references to NTAPs for the reasons 
explained in paragraph III.D. above. 
SBA received no comments on this 
proposed change. SBA is adopting 
§ 120.1060 as proposed. 

G. Section 120.1300—Informal 
Enforcement Actions. The Act required 
SBA to codify its informal enforcement 
actions for 7(a) Lenders into regulations. 
Accordingly, SBA proposed a new 
§ 120.1300 on informal enforcement 
actions for 7(a) Lenders. Under the 
proposed regulation, informal actions 
would consist of, for example, a 
commitment letter, mandatory training, 
and an agreement between SBA and the 
7(a) Lender. In addition to listing the 
types and descriptions of informal 
enforcement actions, the proposed rule 
discussed the circumstances that may 
lead SBA to take such actions (e.g., 
when problems are narrow in scope and 
are correctible, and SBA is confident of 
the 7(a) Lender’s Board and 
management commitment and ability to 
correct such problems; where violations 
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9 OCC Bulletin 2017–21 (June 2017), Third-Party 
Relationships: Frequently Asked Questions to 
Supplement OCC Bulletin 2013–29. See also, FDIC 
Financial Institution Letter, FIL–19–2019, 
Technology Service Provider Contracts (April 2, 
2019) and FIL–44–2008, Third-Party Risk Guidance 
for Managing Third-Party Risk (June 6, 2008). 

are less frequent or less severe but still 
warrant enforcement; or while SBA 
more fully assesses risk). The 
circumstances that SBA proposed are, 
for the most part, set forth in SBA’s 
current SOPs. 

The Act also provided that 7(a) 
Lenders could appeal informal 
enforcement actions to Federal district 
court or to SBA’s Office of Hearings and 
Appeals (‘‘OHA’’). Under proposed 
§ 120.1300, a 7(a) Lender would have 20 
calendar days to appeal. The proposed 
rule further provided that an informal 
enforcement action would remain in 
effect pending resolution of the appeal, 
if any, and that SBA would not be 
precluded from taking other action, 
including but not limited to, a formal 
enforcement action under § 120.1500, or 
as otherwise authorized by law, while 
the appeal was pending. 

Eighteen commenters recommended 
that § 120.1300 specifically state that the 
Director of the Office of Credit Risk 
Management (the ‘‘D/OCRM’’) (as 
opposed to ‘‘SBA’’) takes informal 
enforcement actions. The commenters 
requesting this change cited statutory 
language that authorizes the D/OCRM to 
take these actions. SBA has considered 
the request and has adopted it in the 
final rule. The Act provides that the D/ 
OCRM is authorized to take informal 
enforcement actions and does not 
restrict the D/OCRM’s authority to 
delegate this authority. The final 
regulation, therefore, states that the D/ 
OCRM may undertake informal 
enforcement actions but does not 
restrict delegation. 

The eighteen commenters also 
opposed the 20-day appeal time 
proposed for informal enforcement 
actions. The commenters requested 45 
business days instead, ‘‘to allow 
sufficient time for the lender to assess 
its situation, hire counsel, and decide 
on an appropriate strategy.’’ The 
commenters also suggested that the 
SBA’s ability to address risks identified 
during a review would not be adversely 
impacted by the extended timeframe to 
request an appeal because the 
enforcement action would remain in 
effect pending resolution of the appeal 
and SBA could pursue formal 
enforcement action. SBA has considered 
the request and will retain the 20-day 
appeal timeframe contained in the 
proposed rule because these are 
informal enforcement actions consisting 
mostly of voluntary agreements and 
required training designed to bring 
lenders into compliance and reduce 
lender and SBA risk of losses. In 
addition, informal enforcement actions 
(e.g., supervisory letters and required 
training) are generally informative and 

corrective in nature, non-public, and 
less likely to impose a significant 
burden or have a negative effect on a 
7(a) Lender. SBA also notes that the 20- 
day timeframe is the same timeframe 
that Congress afforded SBA Supervised 
Lenders for appeals of enforcement 
actions under section 23(f) of the Small 
Business Act. Moreover, it provides a 
longer appeal time than the 14-day 
appeal timeframe that the banking 
agencies provide to financial 
institutions for appeals relating to the 
immediate issuance of certain final 
directives and orders under 12 CFR 
6.21(a)(2) and 30.5(a)(2) (OCC); 12 CFR 
308.201(a)(2) and 308.304(a)(2) (Federal 
Deposit Insurance Corporation); and 12 
CFR 263.202(a)(2) and 263.304(a)(2) 
(Federal Reserve Board). 

SBA received no other comments on 
proposed § 120.1300. Accordingly, SBA 
is adopting the section as proposed with 
the change discussed above. 

H. Section 120.1400—Grounds for 
Enforcement Actions—SBA Lenders. 
Section 120.1400 sets forth the grounds 
for SBA’s enforcement actions for SBA 
Lenders. SBA proposed amendments to 
13 CFR 120.1400 to implement several 
provisions of the new legislation and to 
provide clarifications. First, the rule 
proposed to amend § 120.1400(b) to 
explicitly state, and thereby formally 
recognize, that § 120.1400 grounds 
extend to both informal and formal 
enforcement actions. Second, in 
accordance with the new legislation, the 
proposed regulation stated that SBA 
would consider the severity or 
frequency of a violation in determining 
the type of enforcement action to take. 
Third, § 120.1400(c)(6), as proposed, 
clarified that an action ‘‘detrimental to 
an SBA program’’ means an action 
detrimental to ‘‘the integrity or 
reputation of’’ an SBA program. Fourth, 
SBA proposed clarifying paragraph 
(c)(9) to further inform the public that 
SBA considers an SBA Lender’s failure 
to properly oversee Agent activity to be 
an example of SBA Lender action/ 
inaction that increases SBA’s financial 
risk. While Agents can be helpful in 
assisting SBA Lenders in making, 
servicing, liquidating, and litigating 
SBA loans, an SBA Lender must 
exercise due diligence and prudently 
oversee third-party activity. SBA’s 
policy of holding lenders responsible for 
third-party activity is neither new to the 
program nor unusual for regulated 
lenders. In fact, the Federal Financial 
Institution Regulators generally expect a 
financial institution to conduct robust, 
comprehensive, and appropriately 
documented due diligence and ongoing 
risk management of each of the 
institution’s third-party service 

providers that support critical activities. 
A financial institution’s risk 
management process may include, for 
example, assessing the quantity of risk 
posed to the institution by use of the 
third-party service provider and the 
ability of the institution to monitor and 
control risk; contract structuring and 
review; ongoing benchmarking of 
service provider performance; and 
monitoring the third party’s actions on 
behalf of the bank for compliance with 
applicable laws and regulations.9 For 
purposes of this section, the term 
‘‘Agent’’ means all parties included in 
the definition of ‘‘Agent’’ in 13 CFR part 
103 that assist the 7(a) Lender or CDC 
with making, servicing, liquidating, or 
litigating their SBA business loans (e.g., 
lender service providers, consultants, 
brokers/referral agents). 

SBA also proposed clarifying 
paragraphs (c)(11) and (12) of this 
section, which cover grounds for 
immediate suspension of delegated 
authority and program authority, 
respectively. SBA proposed revising 
these paragraphs to better define the 
circumstances in which SBA would 
seek an immediate suspension. The 
proposed paragraphs stated that SBA 
may take such immediate action upon a 
determination that: (i) One of the 
grounds in paragraph (c) or (f) of that 
section, as applicable, exists; and (ii) 
immediate action is needed to protect 
the interests of the Federal Government 
(such as where there is risk of 
immediate harm or loss, a significant 
program integrity concern, or clear 
evidence of conduct indicating a lack of 
business integrity). Situations that may 
warrant immediate suspension may 
include, but are not limited to, where 
there are significant findings relating to 
the SBA Lender’s determination of 
eligibility (e.g., credit elsewhere, etc.) or 
on the credit review, or the 
underwriting, approval, loan servicing 
and/or liquidation processes; evidence 
of fraud; significant concerns as to the 
SBA Lender’s financial condition, 
capital levels, or solvency; or where an 
SBA Lender is no longer licensed or 
lacks staff capable of making, servicing, 
or liquidating loans, as determined by 
SBA in its discretion. In addition, SBA 
proposed revisions to paragraphs 
(d)(1)(iii) and (d)(3)(i) and (ii) to clarify 
that an SBA Supervised Lender’s 
violation of ‘‘the Small Business Act’’ or 
‘‘SBA regulations’’ is a violation of 
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10 Also known as ‘‘SBA Loan Program 
Requirements’’. 

11 Prior to the enactment of the Act, SBA’s CMP 
authority was limited to certain reporting violations 
against SBA Supervised Lenders. 15 U.S.C. 650(j). 

12 It is noted that the final rule retains the 
language ‘‘with the involvement of the LOC . . .’’ 
rather than the requested language of ‘‘with the 
approval of the LOC’’. This is because the LOC does 
not approve all formal enforcement actions. Certain 
actions against SBA Supervised Lenders under 
section 23 of the Small Business Act are 
recommended by the LOC and approved by the 
Administrator. 

13 Public Law 114–74 (November 2, 2015). 

‘‘Loan Program Requirements’’ 10 
consistent with SBA’s use of this term 
in § 120.1400(c)(2). In conjunction with 
this conforming change, SBA proposed 
deleting the word ‘‘agreement’’ from 
paragraph (d)(1)(iv) as it is redundant 
with paragraph (d)(1)(iii) as revised. 

SBA received no comments on 
§ 120.1400 and is adopting the 
amendments as proposed. 

I. Section 120.1425—Grounds for 
Formal Enforcement Actions— 
Intermediaries Participating in the 
Microloan Program. SBA proposed that 
§ 120.1425 be updated to remove 
references to NTAPs. SBA also proposed 
that paragraphs (c)(1) and (c)(2)(vii) on 
violations of law and Loan Program 
Requirements be clarified and 
harmonized with the corresponding 
provision for SBA Lenders. In addition, 
the rule proposed to reorder and 
establish a more logical grouping of the 
grounds for enforcement. SBA also 
proposed an additional performance- 
related ground for enforcement action: 
A failure to ‘‘[m]aintain the financial 
ability to sustain the Intermediary’s 
operations (including, but not limited 
to, adequate capital), as determined by 
SBA.’’ Consistent with equivalent 
provisions for SBA Lenders, the 
proposal added three general grounds to 
the Microloan Program regulations: (i) 
Failure to take corrective actions; (ii) 
engaging in uncooperative or 
detrimental behavior; and (iii) action or 
inaction that SBA determines may 
increase SBA’s financial or program 
risk, as well as a specific ground for 
immediate suspension of 
Intermediaries. Finally, SBA proposed a 
catch-all provision, paragraph (c)(7), for 
other grounds otherwise authorized by 
law. 

SBA received one comment on 
§ 120.1425. The commenter objected to 
SBA’s proposal to include an 
Intermediary’s failure to maintain the 
financial ability to sustain its operations 
(e.g., maintain adequate capital) as a 
ground for enforcement action. The 
commenter contended that the 
provision can have a broad 
interpretation. The commenter also 
stated that Intermediaries operate under 
vastly different business models than 
traditional 7(a) Lenders and that most 
have a business model requiring them to 
raise 10% to 40% of operational funds 
on a yearly basis. The commenter 
requested that SBA recognize these 
differences in the regulatory language. 

SBA recognizes that Intermediaries, as 
non-profit community lenders, may 
operate very differently than traditional 

7(a) Lenders and that some 
Intermediaries may plan to raise 10% to 
40% of their operational funds yearly. 
However, all Intermediaries must 
maintain finances sufficient to sustain 
operations and repay the SBA 
Promissory Note(s). SBA must evaluate 
the financial health of Intermediaries as 
part of its oversight responsibilities. 
SBA evaluates whether an Intermediary 
has sufficient financial strength to 
sustain its Microloan operations by 
examining an Intermediary’s financial 
information and related metrics, such as 
amount of unrestricted net assets and 
changes in net assets year over year. 
Through this evaluation, SBA may be 
able to identify any negative trends 
early so that it can work with the 
Intermediary to maintain the ability to 
successfully operate its Microloan 
program. This provision is necessary to 
protect the integrity of the Microloan 
program. Accordingly, SBA is adopting 
the regulation in the final rule as 
proposed. 

J. Section 120.1500—Types of Formal 
Enforcement Actions—SBA Lenders. 
SBA proposed in § 120.1500 several 
technical amendments and other 
changes to implement the Act. 
Technical changes included the 
addition of the term ‘‘formal’’ before 
‘‘enforcement action’’ to distinguish this 
section from the proposed new 
§ 120.1300 on informal enforcement 
actions. Proposed substantive revisions 
to implement the new legislation within 
§ 120.1500 centered on incorporation of 
civil monetary penalties (‘‘CMPs’’) as a 
7(a) Lender enforcement tool.11 CMPs 
create a monetary incentive for 7(a) 
Lenders to comply with SBA Loan 
Program Requirements. This tool can be 
particularly effective as a deterrent 
against financial related non- 
compliance (e.g., Lender nonpayment or 
late payment of amounts it owes to SBA 
for borrower payments, recoveries 
received, denials of liability, SBA loan 
purchase repairs, or fees owed). CMPs 
may also be warranted in certain critical 
circumstances (e.g., where there is a 
violation of an order, directive, or 
agreement, or where there is fraud). SBA 
might also use CMPs where there are 
reporting failures or delays (e.g., for 
failure to timely submit complete 
purchase packages following SBA 
Secondary Market purchase). These 
examples are not all inclusive. The 
proposed provision included a list of 
considerations for SBA in determining 
whether and in what amount to assess 
a CMP. The considerations are the same 

as those in 13 CFR 120.465(b) governing 
CMPs for reporting failures by SBA 
Supervised Lenders. Specifically, the 
considerations/factors include, but are 
not limited to, the following: The 
gravity (e.g., severity and frequency) of 
the violation; history of violations; 
financial resources and good faith of the 
7(a) Lender; and such other matters as 
justice may require. The list of 
considerations is also very similar to 
those in the CMP structures of other 
Federal agencies (e.g., the OCC, the 
Federal Deposit Insurance Corporation, 
and the Department of Housing and 
Urban Development’s Mortgagee Review 
Board). SBA assessment of CMPs, as 
with SBA’s other enforcement tools, 
helps to protect the integrity of the 7(a) 
Loan Program. In addition to the 
incorporation of CMPs, proposed 
§ 120.1500 referenced the LOC’s role in 
formal enforcement actions, with its 
responsibilities set forth in Delegations 
of Authority and as authorized by the 
Act. 

Eighteen commenters recommended 
that § 120.1500 state specifically that the 
D/OCRM (as opposed to ‘‘SBA’’) takes 
formal enforcement actions with the 
approval of the LOC. The commenters 
requested this change given statutory 
language that specifically authorizes the 
D/OCRM to take these actions. SBA has 
considered the request and agrees to 
specify that the D/OCRM will take these 
actions for the same reasons as set forth 
above in the discussion of § 120.1300.12 
The final regulation, therefore, states 
that the D/OCRM may undertake formal 
enforcement action, but does not restrict 
delegation. 

The eighteen commenters also 
recommended that the section be 
amended to reference the ‘‘$250,000 
penalty maximum’’ provided for by 
Congress in the new legislation, with 
the further provision that this maximum 
may be amended from time to time by 
notice published in the Federal 
Register. SBA makes annual 
adjustments to its civil penalty amounts 
in accordance with section 701 of the 
Federal Civil Penalties Inflation 
Adjustment Act Improvements Act of 
2015.13 SBA agrees with this 
recommendation to state the maximum 
starting point for the penalty under the 
statute and is incorporating this change. 
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14 Under 13 CFR 120.1600(a)(2)(ii), an SBA 
Lender or Intermediary receiving a notice of 
proposed enforcement action or immediate 
suspension must first exhaust the administrative 
remedy of filing a written objection to preserve its 
objection for an appeal. 

SBA is finalizing the proposal with the 
two revisions described above. 

K. Section 120.1540—Types of Formal 
Enforcement Actions—Intermediaries 
Participating in the Microloan Program. 
Proposed § 120.1540, like proposed 
§ 120.1500, included a technical 
amendment to include the term 
‘‘formal’’ before ‘‘enforcement action’’ to 
distinguish the actions under this 
section from informal enforcement 
actions for Intermediaries, which are set 
forth in SOP 50 53, ‘‘Lender Supervision 
and Enforcement.’’ SBA also proposed 
to update § 120.1540 to delete references 
to NTAPs. In addition, SBA proposed 
revisions to the provision on suspension 
and pre-revocation sanctions to more 
closely conform the section to the 
suspension provision in § 120.1500 for 
SBA Lenders. Specifically, proposed 
§ 120.1540 provided that suspension 
may include, but is not limited to, 
suspension of the authority to make, 
service, liquidate, and/or litigate SBA 
microloans. It also provided that it may 
include a freeze on an Intermediary’s 
Microloan Revolving Fund (‘‘MRF’’) and 
Loan Loss Reserve Fund (‘‘LLRF’’) 
accounts. Finally, proposed § 120.1540 
specified that SBA may undertake an 
‘‘immediate’’ suspension action (i.e., a 
suspension that is effective 
immediately), and that revocation 
actions may include a portfolio 
surrender. 

One commenter recommended that 
§ 120.1540 state specifically that the D/ 
OCRM (as opposed to ‘‘SBA’’) take 
formal enforcement actions. SBA has 
considered the request and has adopted 
it in the final rule (with a clarification 
that the D/OCRM takes that action with 
the involvement of the LOC, as 
appropriate) for the same reasons as set 
forth above in the discussion of 
§ 120.1300. The final regulation does 
not restrict delegation. SBA received no 
other comments on § 120.1540. SBA is 
adopting the remainder of the regulation 
as proposed. 

L. Section 120.1600—General 
procedures for formal enforcement 
actions against SBA Lenders, SBA 
Supervised Lenders, Other Regulated 
SBLCs, Management Officials, Other 
Persons, and Intermediaries. Proposed 
changes to § 120.1600 included a 
technical amendment to add the term 
‘‘formal’’ before enforcement action in 
this section. It also included a technical 
amendment that referenced alternate 
procedures under law, including but not 
limited to, those under current 
§ 120.465 governing procedures for 
assessing CMPs against SBA Supervised 
Lenders for reporting failures. SBA also 
proposed to update § 120.1600 to 
remove NTAPs from the regulation. In 

addition, the section proposed 
provisions to implement the new 
legislation on enforcement action 
appeals. Specifically, 7(a) Lenders could 
appeal most formal enforcement actions 
to OHA or proceed directly to the 
appropriate Federal district court. (The 
proposed rule excluded those formal 
enforcement actions against SBA 
Supervised Lenders under 
§§ 120.1500(c) and (d) and 120.465 
because the statutory provisions at 15 
U.S.C. 650 provide for separate 
procedures, which are covered in 
§§ 120.1600(b) or (c) and 120.465.) 
Finally, SBA proposed that any 7(a) 
Lender appeal to OHA be submitted 
within 20 calendar days of the final 
agency decision. As proposed, the 
enforcement action would remain in 
effect pending resolution of any appeal. 

Eighteen commenters requested a 45- 
business day timeframe for appeals. The 
commenters requested 45 business days 
‘‘to allow sufficient time for the lender 
to assess its situation, hire counsel, and 
decide on an appropriate strategy for its 
appeal.’’ SBA proposed a 20-day 
timeframe because it is the same appeals 
timeframe that Congress afforded SBA 
Supervised Lenders under section 23(f) 
of the Small Business Act. While SBA 
continues to believe that the 20 calendar 
days proposed is reasonable, SBA has 
decided to extend the timeframe to 30 
calendar days. Thirty calendar days 
provide for additional time for a party 
to appeal than what was proposed, yet 
appropriately limits risk and allows 
SBA to carry out its oversight 
responsibilities in a judicious manner. 
SBA also believes that 30 days is 
reasonable, because at the time a 7(a) 
Lender would be required to file an 
appeal, the 7(a) Lender would have gone 
through the process associated with a 
notice of proposed enforcement action 
or immediate suspension and should be 
knowledgeable of the issues and 
equipped with the information 
necessary to file an appeal. Accordingly, 
the final rule provides that 7(a) Lenders 
have 30 calendar days to appeal to 
OHA. As indicated above, the final rule 
also clarifies that it is the final agency 
decision on a formal enforcement action 
(as opposed to a notice of proposed 
enforcement action or immediate 
suspension 14) that is appealable under 
SBA regulations. SBA received no other 
comments on this section. Therefore, 

SBA is adopting the remainder of this 
section as proposed. 

M. Section 134.102—Jurisdiction of 
OHA. SBA proposed to amend 
§ 134.102(d), which is currently 
reserved, to provide OHA jurisdiction to 
hear appeals on enforcement actions 
against 7(a) Lenders, as contemplated by 
the Act. Such jurisdiction does not 
include appeals for certain actions 
against SBA Supervised Lenders under 
§ 120.1500(c) and (d) or § 120.465 
(including, but not limited to, Cease and 
Desist Orders, Suspensions, and 
Revocations). Procedures for those 
actions are provided for separately in 15 
U.S.C. 650 and 13 CFR 120.1600(b) and 
(c) and 120.465 as discussed above. SBA 
received no comments specific to 
§ 134.102 jurisdiction. Therefore, SBA is 
adopting the regulation as proposed, 
with revisions to clarify that it is the 
final agency decision on a formal 
enforcement action (as opposed to a 
notice of proposed enforcement action 
or immediate suspension) that may be 
appealable. 

N. Section 134.205—The appeal file, 
confidential information, and protective 
orders. Section 134.205 governs the 
appeal file, confidential information, 
and protective orders when an action is 
appealed to OHA. Paragraph (c) lists 
types of information in the appeal file 
that are exempt from public access. The 
exempt information includes, but is not 
limited to, sensitive, confidential and 
other exempt information. SBA 
proposed to add to the list of exempt 
information, ‘‘documents and 
information covered under § 120.1060 of 
this title’’. SBA received no comments 
on this section. SBA is adopting the 
section as proposed. 

O. Part 134—Further Revisions. The 
proposed rule stated that any further 
revision to part 134, if needed, would be 
contained in a separate rulemaking. 
Eighteen commenters contended that in 
order to appropriately implement the 
statutory provision giving lenders the 
right to appeal enforcement actions to 
either the appropriate Federal district 
court or to SBA’s OHA, it is 
recommended that SBA immediately 
begin the process to promulgate 
regulations to implement the statutory 
OHA appeal process. The commenters 
further claimed that additional 
regulations are necessary to provide 
guidance and to clarify the logistics of 
the OHA appeal process. SBA has 
considered the comments and 
determined that, at this time, the appeal 
provisions in §§ 120.1600 and 134.102, 
along with OHA’s general rules of 
practice contained in 13 CFR 134.201 
through 134.229, provide a sufficient 
framework for the appeal process for 
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7(a) Lenders. If SBA determines that 
there is a need for further amendment, 
SBA will promulgate regulations. 

Compliance With Executive Orders 
12866, 13563, 12988, 13132, 13771, the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) and the Regulatory 
Flexibility Act (5 U.S.C. 601–612). 

Executive Order 12866 
This final rule implements a proposed 

rule that the Office of Management and 
Budget (OMB) determined was not a 
‘‘significant’’ regulatory action for the 
purposes of Executive Order 12866. 
Although it was not required, in the 
interest of transparency SBA included a 
Regulatory Impact Analysis (‘‘RIA’’) in 
the proposed rule. See 84 FR 29092, 
29096 (June 21, 2019). The non- 
significant designation has not changed 
for this final rule; it is therefore 
unnecessary to reiterate the RIA. This is 
also not a major rule under the 
Congressional Review Act, 5 U.S.C. 801 
et seq. 

Executive Order 13563 
Executive Order 13563 supplements 

and reaffirms the principles and 
requirements of Executive Order 12866, 
including providing the public notice 
and an opportunity to comment on 
regulatory changes. During 2019, the 
Agency participated in 16 public forums 
and meetings that included outreach to 
hundreds of its lending partners from 
which it gained valuable insight for the 
program. These forums included, but 
were not limited to, the National 
Association of Government Guaranteed 
Lenders Technical and Annual 
Conferences; the National Association 
for Development Companies 
Conference; the Southeast Regional 
Lenders’ Conference; the America East 
Lenders Conference; the Florida 
Association of Government Guaranteed 
Lenders’ Conference, the Great Lakes 
Lenders’ Conference; and the Mid- 
America Lenders’ Conference. Feedback 
received during these events, in 
addition to the comments in response to 
the proposed rule, helped to inform the 
final regulations. 

Executive Order 12988 
This action meets applicable 

standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988, Civil 
Justice Reform, to minimize litigation, 
eliminate ambiguity, and reduce 
burden. The action does not have 
retroactive or preemptive effect. 

Executive Order 13132 
SBA has determined that this final 

rule will not have substantial, direct 
effects on the States, on the relationship 

between the National Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
for the purposes of Executive Order 
13132, SBA has determined that this 
final rule has no federalism implications 
warranting preparation of a federalism 
assessment. 

Executive Order 13771 
This final rule is not subject to 

Executive Order 13771 because the rule 
is not significant under Executive Order 
12866. 

Paperwork Reduction Act, 44 U.S.C., 
chapter 35 

SBA has determined that this final 
rule will not impose additional 
recordkeeping or reporting requirements 
under the Paperwork Reduction Act 
(‘‘PRA’’). The only provision relating to 
recordkeeping is the revision to 
§ 120.180, in which SBA clarifies that 
SBA Lenders and Intermediaries must 
maintain documentation to support 
compliance with SBA Loan Program 
Requirements. Recordkeeping 
requirements associated with this 
provision are covered by currently 
approved information collections for 
SBA’s business loan programs, 
including but not limited to, collections 
under OMB Control Numbers 3245– 
0071, Application for Section 504 Loan 
(SBA Forms 1244 and 2450); 3245– 
0074, Certified Development Company 
(CDC) Annual Report Guide (SBA Form 
1253); 3245–0080 and 0178, Statement 
of Personal History (SBA Forms 1081 
and 912); 3245–0131, Transaction 
Report on Loans Serviced by Lender 
(SBA Form 172); 3245–0132, Lender’s 
Transcript of Account (SBA Form 1149); 
3245–0201, Compensation Agreement 
(SBA Form 159); 3245–0346, PCLP 
Quarterly Loan Loss Reserve Report and 
PCLP Guarantee Request (SBA Forms 
2233 and 2234 Parts A, B, and C); 3245– 
0348, Borrower Information Form (SBA 
Form 1919), Lenders Application for 
Guaranty (SBA Form 1920), Religious 
Eligibility Worksheet (SBA Form 1971), 
7(a) Loan Post Approval Action 
Checklist (SBA Form 2237); 3245–0352, 
Microloan Program Electronic Reporting 
System (MPERS) (MPERsystem); and 
3245–0365, SBA Lender, Microloan 
Intermediary and NTAP Reporting 
Requirements. Prudent lenders should 
already be maintaining such 
documentation. 

Regulatory Flexibility Act, 5 U.S.C. 601– 
612 

When an agency issues a proposed 
rulemaking, the Regulatory Flexibility 
Act (‘‘RFA’’), 5 U.S.C. 601–612, requires 

the agency to ‘‘prepare and make 
available for public comment an initial 
regulatory analysis’’ which will 
‘‘describe the impact of the proposed 
rule on small entities.’’ Section 605 of 
the RFA allows an agency to certify a 
rule, in lieu of preparing an analysis, if 
the rulemaking is not expected to have 
a significant economic impact on a 
substantial number of small entities. 

In the proposed rule, SBA certified 
that the rulemaking would not have a 
significant economic impact on a 
substantial number of small entities. 
SBA invited comment from the public 
on that certification. SBA received one 
short comment specific to economic 
impact. That comment, however, 
primarily addressed 7(a) program 
requirements in general rather than 
those contained in the proposed rule. 
No other comments were received on 
that topic. 

The changes to current regulations in 
the final rule would generally fall into 
one of two categories: (i) Technical 
amendments/clarifications, or (ii) 
codifications of the new legislation or 
existing practices. Examples of the 
technical amendments and clarifications 
include the change to: The definition for 
Federal Financial Institution Regulator 
in § 120.10 to delete reference to the 
Office of Thrift Supervision, which was 
merged into other Federal banking 
agencies; the removal of references to 
NTAPs in §§ 120.1000, 120.1010, 
120.1015, 120.1025, 120.1050, 120.1051, 
120.1055, 120.1060, 120.1425, 120.1540, 
and 120.1600 as SBA has not issued 
technical assistance grants to NTAPs in 
many years and such assistance is being 
administered directly by Microloan 
Intermediaries; and the incorporation 
into § 120.180 of the current 
requirement that Intermediaries must 
comply with the Microloan Program 
requirements. 

Although the technical corrections/ 
clarifications portion of the final rule 
might affect some of the approximately 
3,500 7(a) Lenders (approximately 2000 
of which are small); 209 CDCs (all of 
which are small); and 147 Microloan 
Intermediaries (all of which are small), 
SBA does not believe the technical 
corrections and clarifications in the 
final rule will have a significant 
economic impact on those small 
entities. Rather, the clarifications to 
some extent might reduce the burdens 
by better informing SBA Lenders and 
Intermediaries of how the Agency may 
apply a regulation or requirement. As 
such, SBA Lenders and Intermediaries 
may potentially avoid the need to spend 
extra time and resources interpreting the 
regulations. 
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The second category consists of 
regulatory changes that codify or 
implement the new legislation or 
existing practices. Examples of the 
regulatory changes that codify or 
implement the new legislation include: 
The incorporation of the new statutory 
definition for credit elsewhere in 
§ 120.101; the revision to the timeframe 
from 30 calendar days to 45 business 
days for an SBA Lender or Intermediary 
to respond to findings and corrective 
actions in § 120.1055; the inclusion of 
an OHA appeal for a 7(a) Lender 
enforcement action in §§ 120.1300, 
120.1600, and 134.102; and the addition 
of CMPs for a 7(a) Lender in 
§ 120.1500(b). Examples of regulatory 
changes that codify current practices 
and procedures include: The addition of 
a timeframe (90 days) for 
implementation of corrective actions in 
§ 120.1055; the inclusion of voluntary 
agreements and Board Resolutions as 
informal enforcement actions in 
§ 120.1300; and the adoption of the 
same grounds for informal as formal 
enforcement actions for an SBA Lender 
in § 120.1400. 

While a few of the codifying 
provisions might have the potential of a 
significant economic impact, SBA does 
not expect them to impact a substantial 
number of small businesses. In 
particular, SBA does not consider the 
changes to the enforcement regulations, 
including the incorporation of a CMP 
for 7(a) Lenders in § 120.1500(b), to be 
burdensome to a substantial number of 
small lenders. This is because SBA has 
historically taken only a small number 
of enforcement actions, in part because 
the Agency initially seeks to educate 
and work with SBA Lenders and 
Intermediaries using graduated 
processes for the entity to reduce risk 
and come into compliance before taking 
any enforcement action. Specifically, 
SBA educates SBA Lenders and 
Intermediaries on SBA Loan Program 
Requirements through notices, webinar 
and teleconference training venues, and 
at conferences. In addition, when SBA 
identifies risk or noncompliance 
through monitoring or reviews, SBA 
generally seeks to work with the SBA 
Lender or Intermediary through the 
corrective action process or increased 
supervision to address SBA concerns. 
As a result, most SBA Lenders and 
Intermediaries come into compliance 
and avoid facing enforcement actions. 
SBA generally takes enforcement action 
only when the entity cannot sufficiently 
reduce risk, cannot correct serious 
noncompliance, or does not have the 
willingness or ability to correct. In FY 
2019, SBA took five enforcement or 

other related actions against SBA 
Lenders and Intermediaries, which is 
not a substantial number. 

One of the final rule changes to SBA’s 
current enforcement regulations is the 
implementation of the statutory 
authority to charge a CMP. The CMP 
provisions are applicable only to 7(a) 
Lenders and by statute can be assessed 
in an enforcement action up to 
$250,000. The CMP provisions in the 
final rule provide flexibility to allow 
SBA to take into account factors, 
including the financial resources of a 
7(a) Lender (especially for small 
lenders), in determining whether and in 
what amount to assess a CMP. SBA 
believes that the CMP provisions will 
not have a significant economic impact 
on a substantial number of small 7(a) 
Lenders, as most 7(a) Lenders generally 
comply with SBA Loan Program 
Requirements and given that only five 
enforcement or other related actions 
were taken against 7(a) Lenders in 
FY2019. In FY 2020, SBA does not 
anticipate that it will need to assess 
CMPs with any frequency. Further, 
given the flexibility in determining the 
amount of the penalty, even if imposed, 
the proposed penalty could be assessed 
in an amount much less than $250,000. 

For the reasons stated above, SBA 
certifies that this final action will not 
have a significant economic impact on 
a substantial number of small entities. 

List of Subjects 

13 CFR Part 120 
Community development, Loan 

programs—business, Small businesses. 

13 CFR Part 134 
Appeal procedures, Confidential 

business information. 
For the reasons stated in the 

preamble, SBA is amending 13 CFR 
parts 120 and 134 as follows: 

PART 120—BUSINESS LOANS 

■ 1. The authority citation for part 120 
continues to read as follows: 

Authority: 15 U.S.C. 634(b) (6), (b) (7), (b) 
(14), (h), and note, 636(a), (h) and (m), and 
note, 650, 657t, and note, 657u, and note, 
687(f), 696(3) and (7), and note, and 697(a) 
and (e), and note. 

■ 2. Amend § 120.10 by revising the 
definitions for ‘‘Federal Financial 
Institution Regulator’’, ‘‘Lender 
Oversight Committee’’, and ‘‘Loan 
Program Requirements’’ to read as 
follows: 

§ 120.10 Definitions. 
* * * * * 

Federal Financial Institution 
Regulator is the Federal banking 

regulator of a 7(a) Lender and may 
include the Federal Deposit Insurance 
Corporation, the Federal Reserve Board, 
the Office of the Comptroller of the 
Currency, the National Credit Union 
Administration, and the Farm Credit 
Administration. 
* * * * * 

Lender Oversight Committee (LOC) is 
a committee established within SBA by 
legislation, which meets at least 
quarterly, and which has the 
membership and duties set forth in 
section 48 of the Small Business Act as 
further outlined in Delegations of 
Authority published in the Federal 
Register. The LOC’s duties include, but 
are not limited to, reviewing (in an 
advisory capacity) any lender oversight, 
portfolio risk management, or program 
integrity matters brought by the Director 
of the Office of Credit Risk Management 
(D/OCRM), and voting on formal 
enforcement action recommendations. 
* * * * * 

Loan Program Requirements or SBA 
Loan Program Requirements are 
requirements imposed upon Lenders, 
CDCs, or Intermediaries by statute; SBA 
and applicable government-wide 
regulations; any agreement the Lender, 
CDC, or Intermediary has executed with 
SBA; SBA Standard Operating 
Procedures (SOPs); Federal Register 
notices; official SBA notices and forms 
applicable to the 7(a) Loan Program, 504 
Loan Program or Microloan Program; 
and loan authorizations, as such 
requirements are issued and revised by 
SBA from time to time. For CDCs, this 
term also includes requirements 
imposed by Debentures, as that term is 
defined in § 120.802. For Intermediaries, 
this term also includes requirements 
imposed by promissory notes, collateral 
documents, and grant agreements. 
* * * * * 
■ 3. Amend § 120.101 by revising the 
first and second sentences to read as 
follows: 

§ 120.101 Credit not available elsewhere. 
SBA provides business loan 

assistance only to applicants for whom 
the desired credit is not otherwise 
available on reasonable terms from non- 
Federal, non-State, and non-local 
government sources. Accordingly, SBA 
requires the Lender or CDC to certify or 
otherwise show that the desired credit 
is unavailable to the applicant on 
reasonable terms and conditions from 
non-Federal, non-State, and non-local 
government sources without SBA 
assistance, taking into consideration 
factors associated with conventional 
lending practices, including: The 
business industry of the loan applicant; 
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whether the loan applicant has been in 
operation two years or less; the 
adequacy of collateral available to 
secure the loan; the loan term necessary 
to reasonably assure repayment of the 
loan from actual or projected business 
cash flow; and any other factor relating 
to the particular loan application that 
cannot be overcome except through 
obtaining a Federal loan guarantee 
under prudent lending standards. * * * 
■ 4. Revise § 120.180 to read as follows: 

§ 120.180 Compliance with Loan Program 
Requirements. 

SBA Lenders and Intermediaries must 
comply and maintain familiarity with 
Loan Program Requirements for the 7(a) 
Loan Program, 504 Loan Program, and 
the Microloan Program, as applicable, 
and as such requirements are revised 
from time to time. Loan Program 
Requirements in effect at the time that 
an SBA Lender or Intermediary takes an 
action in connection with a particular 
loan govern that specific action. For 
example, although loan closing 
requirements in effect when an SBA 
Lender closes a loan will govern the 
closing actions, an SBA Lender’s 
liquidation actions on the same loan are 
subject to the liquidation requirements 
in effect at the time that a liquidation 
action is taken. An SBA Lender or 
Intermediary must maintain sufficient 
documentation to demonstrate that Loan 
Program Requirements have been 
satisfied. 
■ 5. Revise § 120.1000 to read as 
follows: 

§ 120.1000 Risk-Based Lender Oversight. 
(a) Risk-Based Lender Oversight. SBA 

monitors, supervises, examines, 
regulates, and enforces laws against 
SBA Supervised Lenders and the SBA 
operations of SBA Lenders and 
Intermediaries. 

(b) Scope. Most rules and standards 
set forth in this subpart apply to SBA 
Lenders as well as Intermediaries; 
however, SBA has separate regulations 
for enforcement grounds and formal 
enforcement actions for Intermediaries 
at §§ 120.1425 and 120.1540. 

§ 120.1010 [Amended] 

■ 6. Amend § 120.1010 by removing the 
phrase ‘‘SBA Lender, Intermediary, and 
NTAP’’ wherever it appears and adding 
in its place the phrase ‘‘SBA Lender and 
Intermediary’’. 

§ 120.1015 [Amended] 

■ 7. Amend § 120.1015(a) by removing 
the phrase ‘‘SBA Lenders, 
Intermediaries, and NTAPs’’ and adding 
in its place the phrase ‘‘SBA Lenders 
and Intermediaries’’. 

■ 8. Revise § 120.1025 to read as 
follows: 

§ 120.1025 Monitoring. 
SBA may conduct monitoring of SBA 

Lenders and Intermediaries including, 
but not limited to, SBA Lenders’ or 
Intermediaries’ self-assessments. 

§ 120.1050 [Amended] 

■ 9. Amend § 120.1050(c) by removing 
the phrase ‘‘and NTAPs’’ wherever it 
appears. 
■ 10. In § 120.1051, revise the first 
sentence of the introductory text and 
paragraph (a) to read as follows: 

§ 120.1051 Frequency of reviews and 
examinations. 

SBA may conduct reviews and 
examinations of SBA Lenders and 
Intermediaries on a periodic basis. 
* * * 

(a) Results of monitoring, including 
an SBA Lender’s or Intermediary’s Risk 
Rating; 
* * * * * 
■ 11. Amend § 120.1055 by: 
■ a. Revising paragraphs (a) and (b); and 
■ b. In paragraph (d): 
■ i. Removing the phrase ‘‘SBA Lender, 
Intermediary, or NTAP’’ wherever it 
appears and adding in its place the 
phrase ‘‘SBA Lender or Intermediary’’; 
■ ii. Removing ‘‘Subpart I’’ and adding 
in its place ‘‘this subpart’’; and 
■ iii. Removing the reference 
‘‘§ 120.1500 through § 120.1540’’ 
wherever it appears and adding in its 
place the phrase ‘‘this subpart’’. 

The revisions to read as follows: 

§ 120.1055 Review and examination 
results. 

(a) Written Reports. SBA will provide 
an SBA Lender and Intermediary a copy 
of SBA’s written report prepared as a 
result of the SBA Lender or 
Intermediary review or examination 
(‘‘Report’’). SBA will provide the Report 
generally within 60 business days 
following SBA’s conclusion of the 
review/examination unless SBA notifies 
the SBA Lender or Intermediary of a 
later date and the reason for the delay. 
The Report may contain findings, 
conclusions, corrective actions, and 
recommendations. Each director (or 
manager, in the absence of a Board of 
Directors) of the SBA Lender or 
Intermediary, in keeping with his or her 
responsibilities, must become fully 
informed regarding the contents of the 
Report. 

(b) Response to review and 
examination Reports. SBA Lenders and 
Intermediaries must respond to Report 
findings, recommendations, and 
corrective actions, if any, in writing to 

SBA and, if requested, submit proposed 
corrective actions and/or a capital 
restoration plan. An SBA Lender or 
Intermediary must respond within 45 
business days from the date the Report 
is received unless SBA notifies the SBA 
Lender or Intermediary in writing that 
the response, proposed corrective 
actions or capital restoration plan is to 
be filed within a different time period 
(either shortened or extended in SBA’s 
discretion). The SBA Lender or 
Intermediary response must address 
each finding, recommendation, and 
corrective action. In proposing a 
corrective action or capital restoration 
plan, the SBA Lender or Intermediary 
must detail the steps it will take to 
correct the finding(s); the time within 
which each step will be taken; the 
timeframe for accomplishing the entire 
corrective action plan; and the person(s) 
or department at the SBA Lender or 
Intermediary charged with carrying out 
the corrective action or capital 
restoration plan, as applicable. In 
addition, SBA Lenders and 
Intermediaries must implement 
corrective actions within 90 calendar 
days from the date the Report or SBA’s 
letter requiring corrective action is 
received, unless SBA provides written 
notice of another timeframe. For 
purposes of this paragraph (b), a Report 
will be deemed to have been received 
on the date it was emailed to the last 
known email address of the SBA Lender 
or Intermediary unless the SBA Lender 
or Intermediary can provide compelling 
evidence to the contrary. 
* * * * * 

§ 120.1060 [Amended] 

■ 12. Amend § 120.1060 by: 
■ a. Removing the phrase ‘‘SBA Lender, 
Intermediary, or NTAP’’ wherever it 
appears and adding in its place the 
phrase ‘‘SBA Lender or Intermediary’’; 
■ b. Removing the phrase ‘‘SBA Lender, 
Intermediary, and NTAP’’ wherever it 
appears and adding in its place the 
phrase ‘‘SBA Lender and Intermediary’’; 
■ c. Removing the phrase ‘‘SBA 
Lenders, Intermediaries, and NTAPs’’ 
and adding in its place the phrase ‘‘SBA 
Lenders and Intermediaries’’; and 
■ d. Removing the phrase ‘‘SBA 
Lender’s, Intermediary’s, or NTAP’s’’ 
and adding in its place the phrase ‘‘SBA 
Lender’s or Intermediary’s’’. 
■ 13. Add § 120.1300 immediately 
following the undesignated center 
heading ‘‘Enforcement Actions’’ to read 
as follows: 

§ 120.1300 Informal enforcement actions— 
7(a) Lenders. 

(a) Upon a determination that the 
grounds in § 120.1400 exist, the D/ 
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OCRM may undertake, in his/her 
discretion, one or more of the informal 
enforcement actions listed in this 
section and is not restricted from 
delegating as appropriate. SBA will 
consider the severity or frequency of the 
violation or action triggering the ground 
and the circumstances in determining 
whether and what type of informal 
action to take. Circumstances that may 
lead to SBA taking informal 
enforcement action rather than formal 
enforcement action include, for 
example, when problems are narrow in 
scope and are correctible and SBA is 
confident of a 7(a) Lender’s Board of 
Directors (‘‘Board’’) and management 
commitment and ability to correct; 
where violations are less frequent or less 
severe but warrant enforcement; or 
while more fully assessing risk. 

(b) Informal enforcement actions 
include, but are not limited to: 

(1) An SBA supervisory letter. The 
letter may discuss serious or persistent 
supervisory concerns, as determined by 
SBA, and expected corrective action by 
the 7(a) Lender. Supervisory letters 
include, for example, Notices of 
Material Non-Compliance; 

(2) Mandatory training. SBA may 
require a 7(a) Lender to complete 
training to address certain findings, 
weaknesses, and deficiencies; 

(3) A commitment letter or Board 
resolution. SBA may require a 7(a) 
Lender to submit a commitment letter or 
Board resolution, satisfactory to SBA, 
signed by the 7(a) Lender’s Board on 
behalf of the entity that may: 

(i) Include specific written 
commitments to take corrective actions 
in response to the 7(a) Lender’s 
acknowledged deficiencies; 

(ii) Identify the person(s) responsible 
for taking the corrective action; and 

(iii) Set forth the timeframe for taking 
the corrective action. The document 
may be drafted by SBA or the 7(a) 
Lender; 

(4) Agreements. SBA may request that 
a 7(a) Lender enter into a written 
agreement with, and drafted by, SBA to 
address and correct identified 
weaknesses and/or limit or mitigate risk. 
The agreement may provide, for 
example, that a 7(a) Lender take certain 
actions or refrain from certain actions; 
and 

(5) Other informal enforcement 
actions. Others as SBA determines 
appropriate on a case by case basis. 

(c) A 7(a) Lender may appeal informal 
enforcement actions to the appropriate 
Federal district court or SBA’s Office of 
Hearings and Appeals (OHA) within 20 
calendar days of the date of the 
decision, and in the event of an OHA 
appeal, OHA will issue its decision in 

accordance with part 134 of this title. 
The enforcement action will remain in 
effect pending resolution of the appeal, 
if any. SBA is not precluded from taking 
one or more formal enforcement actions 
under § 120.1500, or as otherwise 
authorized by law, while an appeal of 
an informal enforcement action is 
pending. 
■ 14. Amend § 120.1400 by: 
■ a. Revising the first sentence and 
adding a sixth sentence in paragraph (b); 
■ b. Revising the first sentence in 
paragraph (c)(6) and paragraph (c)(9); 
■ c. Removing the word ‘‘and’’ at the 
end of paragraph (c)(10); and 
■ d. Revising paragraphs (c)(11) and 
(12), (d)(1)(iii) and (iv), and (d)(3)(i) and 
(ii). 

The revisions read as follows: 

§ 120.1400 Grounds for enforcement 
actions—SBA Lenders. 

* * * * * 
(b) Scope. SBA may undertake one or 

more of the enforcement actions listed 
in §§ 120.1300 and 120.1500, or as 
otherwise authorized by law, if SBA 
determines that the grounds applicable 
to the enforcement action exist. * * * 
SBA considers the severity or frequency 
of a violation in determining whether to 
take an enforcement action and the type 
of enforcement action to take. 

(c) * * * 
(6) Engaging in a pattern of 

uncooperative behavior or taking an 
action that SBA determines is 
detrimental to the integrity or reputation 
of an SBA program, that undermines 
management or administration of a 
program, or that is not consistent with 
standards of good conduct. * * * 

(9) Any other reason that SBA 
determines may increase SBA’s 
financial risk (for example, repeated 
Less Than Acceptable Risk Ratings 
(generally in conjunction with other 
indicators of increased financial risk); 
failure to properly oversee Agent 
activity (‘‘Agent’’ as defined in part 103 
of this title); or, indictment on felony or 
fraud charges of an officer, key 
employee, or loan agent involved with 
SBA loans for the SBA Lender); 
* * * * * 

(11) For immediate suspension of all 
SBA Lenders from delegated 
authorities—upon a determination by 
SBA that: 

(i) One or more of the grounds in 
paragraph (c) or (f) of this section, as 
applicable, exists; and 

(ii) Immediate action is needed to 
protect the interests of the Federal 
Government (such as where there is risk 
of immediate harm or loss, a significant 
program integrity concern, or clear 

evidence of conduct indicating a lack of 
business integrity); and 

(12) For immediate suspension of all 
SBA Lenders (except SBA Supervised 
Lenders, which are covered under 
paragraph (d)(2) of this section) from the 
authority to participate in the SBA loan 
program, including the authority to 
make, service, liquidate, or litigate 7(a) 
or 504 loans—upon a determination by 
SBA that: 

(i) One or more of the grounds in 
paragraph (c) or (f) of this section, as 
applicable, exists; and 

(ii) Immediate action is needed to 
protect the interests of the Federal 
Government (such as where there is risk 
of immediate harm or loss, a significant 
program integrity concern, or clear 
evidence of conduct indicating a lack of 
business integrity). 

(d) * * * 
(1) * * * 
(iii) A willful or repeated violation of 

SBA Loan Program Requirements; or 
(iv) A willful or repeated violation of 

any condition imposed by SBA with 
respect to any application or request 
with SBA; or 
* * * * * 

(3) * * * 
(i) A violation of SBA Loan Program 

Requirements; or 
(ii) Where an SBA Supervised Lender 

or Other Person engages in or is about 
to engage in any acts or practices that 
will violate SBA Loan Program 
Requirements. 
* * * * * 
■ 15. Amend § 120.1425 by: 
■ a. Revising the section heading and 
paragraphs (a) and (b); 
■ b. In paragraph (c) introductory text: 
■ i. Removing the dash after the 
paragraph heading and adding a period 
in its place; and 
■ ii. Removing the phrase ‘‘Intermediary 
or NTAP’’ wherever it appears and 
adding in its place the phrase 
‘‘Intermediary’’; 
■ c. Revising paragraph (c)(1); 
■ d. Removing the phrase 
‘‘Intermediaries and NTAPs’’ and 
adding in its place the phrase 
‘‘Intermediaries’’ in paragraph (c)(2)(i); 
■ e. Revising paragraphs (c)(2)(vii) and 
(viii); 
■ f. Adding paragraphs (c)(2)(ix) and (x) 
and (c)(3) through (7); 
■ g. Removing paragraphs (d) and (e). 

The revisions and additions read as 
follows: 

§ 120.1425 Grounds for formal 
enforcement actions—Intermediaries 
participating in the Microloan Program. 

(a) Agreement. By participating in the 
SBA Microloan Program, Intermediaries 
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automatically agree to the terms, 
conditions, and remedies in this part as 
if fully set forth in their participation 
agreement and all other agreements 
jointly executed by the Intermediary 
and SBA. 

(b) Scope. SBA may undertake one or 
more of the formal enforcement actions 
listed in § 120.1540, or as otherwise 
authorized by law, if SBA determines 
that any of the grounds listed in 
paragraph (c) of this section exist. 

(c) * * * 
(1) Failure to comply materially with 

any requirement imposed by Loan 
Program Requirements; 

(2) * * * 
(vii) Maintain a staff trained in 

Microloan Program issues and Loan 
Program Requirements; 

(viii) Maintain the financial ability to 
sustain the Intermediary’s operations 
(including, but not limited to, adequate 
capital), as determined by SBA; 

(ix) Satisfactorily provide in-house 
technical assistance to Microloan 
borrowers and prospective Microloan 
borrowers; or 

(x) Close and fund the required 
number of microloans per year under 
§ 120.716; 

(3) Failure within the time period 
specified to correct an underwriting, 
closing, disbursing, servicing, 
liquidation, litigation, or reporting 
deficiency, or failure in any material 
respect to take other corrective action, 
after receiving notice from SBA of a 
deficiency and the need to take 
corrective action; 

(4) Engaging in a pattern of 
uncooperative behavior or taking an 
action that SBA determines is 
detrimental to the integrity or reputation 
of the Microloan Program, that 
undermines management or 
administration of the program, or that is 
not consistent with standards of good 
conduct. Prior to issuing a notice of a 
proposed formal enforcement action or 
immediate suspension under § 120.1540 
based upon the grounds discussed in 
this paragraph (c)(4), SBA must send 
prior written notice to the Intermediary 
explaining why the Intermediary’s 
actions were uncooperative, detrimental 
to the program, undermined SBA’s 
management of the program, or were not 
consistent with standards of good 
conduct. The prior notice must also 
state that the Intermediary’s actions 
could give rise to a specified formal 
enforcement action, and provide the 
Intermediary with a reasonable time to 
cure the deficiency before any further 
action is taken; 

(5) Any other reason that SBA 
determines may increase SBA’s 
financial or program risk (for example, 

repeated Less Than Acceptable Risk 
Ratings (generally in conjunction with 
other indicators of increased risk) or 
indictment on felony or fraud charges of 
an officer, key employee, or loan agent 
involved with SBA programs for the 
Intermediary); 

(6) For immediate suspension of an 
Intermediary—upon a determination by 
SBA that: 

(i) One or more of the grounds in 
paragraph (c) of this section exists; and 

(ii) Immediate action is needed to 
protect the interests of the Federal 
Government (such as where there is risk 
of immediate harm or loss, a significant 
program integrity concern, or clear 
evidence of conduct indicating a lack of 
business integrity); and 

(7) As otherwise authorized by law. 
■ 16. Amend § 120.1500 by revising the 
section heading, the introductory text, 
paragraph (a) heading, paragraph (b), 
paragraph (c) introductory text heading, 
paragraph (c)(4), paragraph (d) 
introductory text heading, and 
paragraph (e) introductory text heading 
to read as follows: 

§ 120.1500 Types of formal enforcement 
actions—SBA Lenders. 

Upon a determination that the 
grounds set forth in § 120.1400 exist, the 
D/OCRM may undertake, in his/her 
discretion (and with the involvement of 
the LOC as appropriate and consistent 
with its assigned responsibilities), one 
or more of the following formal 
enforcement actions for each of the 
types of SBA Lender listed, and is not 
restricted from delegating as 
appropriate. SBA will consider the 
severity or frequency of the violation or 
action and the circumstances triggering 
the ground in determining whether and 
what type of enforcement action to take. 
SBA will take formal enforcement 
action in accordance with procedures 
set forth in § 120.1600. If formal 
enforcement action is taken under this 
section and the SBA Lender fails to 
implement required corrective action in 
any material respect within the required 
timeframe in response to the formal 
enforcement action, the D/OCRM may 
take further enforcement action, as 
authorized by law. SBA’s decision to 
take a formal enforcement action will 
not, by itself, invalidate a guaranty 
previously provided by SBA. 

(a) Formal enforcement actions for all 
SBA Lenders. * * * 

(b) Formal enforcement actions 
specific to 7(a) Lenders. In addition to 
those formal enforcement actions 
applicable to all SBA Lenders, SBA may 
take the following actions: 

(1) Secondary market suspension or 
revocation (other than temporary 

suspension and revocation under 
§ 120.660). SBA may suspend or revoke 
a 7(a) Lender’s authority to sell or 
purchase loans or certificates in the 
Secondary Market; or 

(2) Civil monetary penalty (other than 
SBA Supervised Lender civil monetary 
penalty under § 120.465). SBA may 
assess a civil monetary penalty against 
a 7(a) Lender. The civil monetary 
penalty will be in an amount not to 
exceed the maximum published in the 
Federal Register from time to time, 
which will be $250,000 plus any 
increases required under law. In 
determining whether to assess a civil 
monetary penalty and, if so, in what 
amount, SBA may consider, for 
example, the following: The gravity 
(e.g., severity and frequency) of the 
violation; the history of previous 
violations; the financial resources and 
good faith of the 7(a) Lender; and any 
other matters as justice may require. 

(c) Formal enforcement actions 
specific to SBA Supervised Lenders and 
Other Persons (except Other Regulated 
SBLCs). * * * 

(4) Civil monetary penalties for report 
filing failure under § 120.465. SBA may 
seek civil penalties, in accordance with 
§ 120.465, against an SBA Supervised 
Lender that fails to file any regular or 
special report by its due date as 
specified by regulation or SBA written 
directive. 

(d) Formal enforcement actions 
specific to SBLCs. * * * 

(e) Formal enforcement actions 
specific to CDCs. * * * 

17. Revise § 120.1540 to read as 
follows: 

§ 120.1540 Types of formal enforcement 
actions—Intermediaries participating in the 
Microloan Program. 

Upon a determination that any ground 
set out in § 120.1425 exists, the D/ 
OCRM may undertake, in his/her 
discretion (and with the involvement of 
the LOC as appropriate and consistent 
with its assigned responsibilities), one 
or more of the following formal 
enforcement actions against an 
Intermediary, and is not restricted from 
delegating as appropriate: 

(a) Suspension. SBA may suspend an 
Intermediary’s authority to participate 
in the Microloan Program, which may 
include, but is not limited to, the 
authority to make, service, liquidate, 
and/or litigate SBA microloans, and the 
imposition of a freeze on the 
Intermediary’s MRF and LLRF accounts. 

(b) Immediate suspension. SBA may 
suspend, effective immediately, an 
Intermediary’s authority to participate 
in the Microloan Program, which may 
include, but is not limited to, the 
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authority to make, service, liquidate, 
and/or litigate SBA microloans, and the 
imposition of an immediate freeze on 
the Intermediary’s MRF and LLRF 
accounts. Section 120.1425(c)(6) sets 
forth the grounds for SBA Microloan 
Program immediate suspension of an 
Intermediary. 

(c) Revocation. SBA may revoke an 
Intermediary’s authority to participate 
in the Microloan Program which may 
include, but is not limited to: 

(1) Removal from the program; 
(2) Liquidation of the Intermediary’s 

MRF and LLRF accounts by SBA, and 
application of the liquidated funds to 
any outstanding balance owed to SBA; 

(3) Payment of outstanding debt to 
SBA by the Intermediary; 

(4) Forfeiture or repayment of any 
unused grant funds by the Intermediary; 

(5) Debarment of the organization 
from receipt of Federal funds until loan 
and grant repayments are met; and 

(6) Surrender of possession of 
Intermediary’s SBA microloan portfolio 
to SBA, with the microloan portfolio 
and all associated rights transferred on 
a permanent basis to SBA, in 
accordance with SBA’s rights as a 
secured creditor. 

(d) Other actions. Such other actions 
available under law. 
■ 18. Amend § 120.1600 by: 
■ a. Revising the section heading; 
■ b. Removing the phrase ‘‘SBA Lender, 
Intermediary, or NTAP’’ wherever it 
appears and adding in its place the 
phrase ‘‘SBA Lender or Intermediary’’; 
■ c. Removing the phrase ‘‘SBA Lender, 
Intermediary, or NTAP’s’’ wherever it 
appears and adding in its place the 
phrase ‘‘SBA Lender’s or 
Intermediary’s’’; 
■ d. Revising the introductory text to 
paragraph (a); 
■ e. Adding the word ‘‘formal’’ before 
the word ‘‘enforcement’’ wherever it 
appears in paragraphs (a)(1) through (4); 
■ f. Removing the phrase ‘‘SBA Lender, 
Intermediary, NTAP or SBA,’’ and 
adding in its place the phrase ‘‘SBA 
Lender, Intermediary, or SBA,’’ in 
paragraph (a)(1)(ii); 
■ g. Removing the phrase ‘‘final 
decision’’ wherever it appears and 
adding in its place the phrase ‘‘final 
agency decision’’ in paragraphs (a)(2) 
through (4); 
■ h. Removing the phrase ‘‘SBA Lender, 
Intermediary, NTAP or other parties’’ 
and adding in its place the phrase ‘‘SBA 
Lender, Intermediary or other parties’’ 
in paragraph (a)(3)(iii); 
■ i. Revising the headings for 
paragraphs (a)(3) and (4) and paragraph 
(a)(5); and 
■ j. Adding the word ‘‘formal’’ before 
the word ‘‘enforcement’’ in the headings 
for paragraphs (b) and (c). 

The revisions read as follows: 

§ 120.1600 General procedures for formal 
enforcement actions against SBA Lenders, 
SBA Supervised Lenders, Other Regulated 
SBLCs, Management Officials, Other 
Persons, and Intermediaries. 

(a) In general. Except as otherwise set 
forth for the formal enforcement actions 
listed in paragraphs (a)(6), (b), and (c) of 
this section and in § 120.465, SBA will 
follow the procedures listed in this 
section. 
* * * * * 

(3) SBA’s notice of final agency 
decision on a formal enforcement action 
where an SBA Lender or Intermediary 
filed objection to the proposed action or 
immediate suspension. * * * 

(4) SBA’s notice of final agency 
decision on a formal enforcement action 
where no filed objection or untimely 
objection not considered. * * * 

(5) Appeals. An SBA Lender or 
Intermediary may appeal the final 
agency decision to the appropriate 
Federal district court. Alternatively, 7(a) 
Lenders may appeal such decisions 
(except for decisions against SBA 
Supervised Lenders that are covered by 
procedures in § 120.1600(b) or (c) or 
§ 120.465) to SBA’s Office of Hearings 
and Appeals (‘‘OHA’’) within 30 
calendar days of the date of the 
decision, and in the event of such an 
appeal, OHA will issue its decision in 
accordance with part 134 of this title. 
The enforcement action will remain in 
effect pending resolution of the appeal, 
if any. 
* * * * * 

PART 134—RULES OF PROCEDURE 
GOVERNING CASES BEFORE THE 
OFFICE OF HEARINGS AND APPEALS 

■ 19. The authority citation for part 134 
is revised to read as follows: 

Authority: 5 U.S.C. 504; 15 U.S.C. 632, 
634(b)(6), 634(i), 637(a), 648(l), 656(i), 657t, 
and 687(c); 38 U.S.C. 8127(f); E.O. 12549, 51 
FR 6370, 3 CFR, 1986 Comp., p. 189. 

Subpart J issued under 38 U.S.C. 
8127(f)(8)(B). 

Subpart K issued under 38 U.S.C. 
8127(f)(8)(A). 

■ 20. Amend § 134.102 by adding 
paragraph (d) to read as follows: 

§ 134.102 Jurisdiction of OHA. 

* * * * * 
(d) 7(a) Lender appeals from informal 

enforcement actions and final agency 
decisions on 7(a) Lender formal 
enforcement actions, and any other 
appeal that is specifically authorized by 
part 120 of this title, but not including 
appeals of actions against SBA 

Supervised Lenders under § 120.1600(b) 
or (c) or under § 120.465; 
* * * * * 
■ 21. Amend § 134.205 by revising 
paragraph (c) to read as follows: 

§ 134.205 The appeal file, confidential 
information, and protective orders. 

* * * * * 
(c) Public access. Except for 

confidential business and financial 
information; source selection sensitive 
information; income tax returns; 
documents and information covered 
under § 120.1060 of this title; and other 
exempt information, the appeal file is 
available to the public pursuant to the 
Freedom of Information Act (FOIA), 5 
U.S.C. 552. 
* * * * * 

Jovita Carranza, 
Administrator. 
[FR Doc. 2020–04663 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2019–0979; Product 
Identifier 2019–NM–182–AD; Amendment 
39–19868; AD 2020–05–18] 

RIN 2120–AA64 

Airworthiness Directives; Airbus SAS 
Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Final rule. 

SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Airbus SAS Model A350–941 and –1041 
airplanes. This AD was prompted by a 
report of incorrectly engaged lock 
washer tabs of the main landing gear 
(MLG) forward pintle bearing (FPB) at 
the forward face of the trunnion block. 
This AD requires detailed inspections of 
the left-hand (LH) and right-hand (RH) 
side MLG FPB nuts and lock washer 
tabs, and depending on findings, 
accomplishment of repetitive detailed 
inspections or corrective actions, as 
specified in a European Union Aviation 
Safety Agency (EASA) AD, which is 
incorporated by reference. The FAA is 
issuing this AD to address the unsafe 
condition on these products. 
DATES: This AD is effective April 20, 
2020. 

The Director of the Federal Register 
approved the incorporation by reference 
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of a certain publication listed in this AD 
as of April 20, 2020. 
ADDRESSES: For the material 
incorporated by reference (IBR) in this 
AD, contact the EASA, Konrad- 
Adenauer-Ufer 3, 50668 Cologne, 
Germany; phone: +49 221 89990 1000; 
email: ADs@easa.europa.eu; internet: 
www.easa.europa.eu. You may find this 
IBR material on the EASA website at 
https://ad.easa.europa.eu. You may 
view this IBR material at the FAA, 
Transport Standards Branch, 2200 
South 216th St., Des Moines, WA. For 
information on the availability of this 
material at the FAA, call 206–231–3195. 
It is also available in the AD docket on 
the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2019– 
0979. 

Examining the AD Docket 
You may examine the AD docket on 

the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2019– 
0979; or in person at Docket Operations 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The AD docket contains this final rule, 
the regulatory evaluation, any 
comments received, and other 
information. The address for Docket 
Operations is U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Arrigotti, Aerospace Engineer, 
International Section, Transport 
Standards Branch, FAA, 2200 South 
216th St., Des Moines, WA 98198; 
phone and fax: 206–231–3218; email: 
kathleen.arrigotti@faa.gov. 

SUPPLEMENTARY INFORMATION: 

Discussion 
The EASA, which is the Technical 

Agent for the Member States of the 
European Union, has issued EASA AD 
2019–0265, dated October 25, 2019 
(‘‘EASA AD 2019–0265’’) (also referred 
to as the Mandatory Continuing 
Airworthiness Information, or ‘‘the 
MCAI’’), to correct an unsafe condition 
for certain Airbus SAS Model A350–941 
and –1041 airplanes. 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 by adding an AD that would 
apply to certain Airbus SAS Model 
A350–941 and –1041 airplanes. The 
NPRM published in the Federal 
Register on December 13, 2019 (84 FR 
68063). The NPRM was prompted by a 
report of incorrectly engaged lock 
washer tabs of the MLG FPB at the 
forward face of the trunnion block. The 
NPRM proposed to require detailed 
inspections of the LH and RH side MLG 
FPB nuts and lock washer tabs, and 
depending on findings, accomplishment 
of repetitive detailed inspections or 
corrective actions, as specified in an 
EASA AD. 

The FAA is issuing this AD to address 
absence of an engaged lock washer tab 
at the bearing nut, which could cause an 
unexpected rotation of the nut and loss 
of torque, progressively allowing an 
axial movement of the bearing housing. 
This condition, if not detected and 
corrected, could lead to collapse of a 
MLG, possibly resulting in damage to 
the airplane and/or injury to occupants. 
See the MCAI for additional background 
information. 

Comments 
The FAA gave the public the 

opportunity to participate in developing 

this final rule. The FAA has considered 
the comment received. Air Line Pilots 
Association, International (ALPA) 
indicated its support for the NPRM. 

Conclusion 

The FAA reviewed the relevant data, 
considered the comment received, and 
determined that air safety and the 
public interest require adopting this 
final rule as proposed, except for minor 
editorial changes. The FAA has 
determined that these minor changes: 

• Are consistent with the intent that 
was proposed in the NPRM for 
addressing the unsafe condition; and 

• Do not add any additional burden 
upon the public than was already 
proposed in the NPRM. 

Related IBR Material Under 1 CFR Part 
51 

EASA AD 2019–0265 describes 
procedures for detailed inspections of 
the LH and RH side MLG FPB nuts and 
lock washer tabs for any MLG FPB nut 
not correctly locked by the lock washer 
tab, and depending on findings, 
accomplishment of repetitive detailed 
inspections for discrepancies or 
corrective actions. Corrective actions 
include bending the washer tab to lock 
the bearing nut and replacing any parts 
that have damage or wear. This material 
is reasonably available because the 
interested parties have access to it 
through their normal course of business 
or by the means identified in the 
ADDRESSES section. 

Costs of Compliance 

The FAA estimates that this AD 
affects 12 airplanes of U.S. registry. The 
FAA estimates the following costs to 
comply with this AD: 

ESTIMATED COSTS FOR REQUIRED ACTIONS 

Labor cost Parts cost Cost per 
product 

Cost on U.S. 
operators 

2 work-hours × $85 per hour = $170 .......................................................................................... $0 $170 $2,040 

The FAA has received no definitive 
data that would enable us to provide 
cost estimates for the on-condition 
actions specified in this AD. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 

detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701: ‘‘General requirements.’’ Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 
aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 

that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 

Regulatory Findings 

This AD will not have federalism 
implications under Executive Order 
13132. This AD will not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
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responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Will not affect intrastate aviation 
in Alaska, and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 
Accordingly, under the authority 

delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 
2020–05–18 Airbus SAS: Amendment 39– 

19868; Docket No. FAA–2019–0979; 
Product Identifier 2019–NM–182–AD. 

(a) Effective Date 

This AD is effective April 20, 2020. 

(b) Affected ADs 

None. 

(c) Applicability 

This AD applies to Airbus SAS Model 
A350–941 and –1041 airplanes, certificated 
in any category, as identified in European 
Union Aviation Safety Agency (EASA) AD 
2019–0265, dated October 25, 2019 (‘‘EASA 
AD 2019–0265’’). 

(d) Subject 

Air Transport Association (ATA) of 
America Code 57, Wings. 

(e) Reason 

This AD was prompted by a report of 
incorrectly engaged lock washer tabs of the 
main landing gear (MLG) forward pintle 
bearing (FPB) at the forward face of the 
trunnion block. The FAA is issuing this AD 
to address absence of an engaged lock washer 
tab at the bearing nut, which could cause an 
unexpected rotation of the nut and loss of 
torque, progressively allowing an axial 
movement of the bearing housing. This 
condition, if not detected and corrected, 
could lead to collapse of a MLG, possibly 
resulting in damage to the airplane and/or 
injury to occupants. 

(f) Compliance 

Comply with this AD within the 
compliance times specified, unless already 
done. 

(g) Requirements 

Except as specified in paragraph (h) of this 
AD: Comply with all required actions and 
compliance times specified in, and in 
accordance with, EASA AD 2019–0265. 

(h) Exceptions to EASA AD 2019–0265 

(1) Where EASA AD 2019–0265 refers to its 
effective date, this AD requires using the 
effective date of this AD. 

(2) The ‘‘Remarks’’ section of EASA AD 
2019–0265 does not apply to this AD. 

(i) No Reporting Requirement 

Although the service information 
referenced in EASA AD 2019–0265 specifies 
to submit certain information to the 
manufacturer, this AD does not include that 
requirement. 

(j) Other FAA AD Provisions 

The following provisions also apply to this 
AD: 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, International 
Section, Transport Standards Branch, FAA, 
has the authority to approve AMOCs for this 
AD, if requested using the procedures found 
in 14 CFR 39.19. In accordance with 14 CFR 
39.19, send your request to your principal 
inspector or local Flight Standards District 
Office, as appropriate. If sending information 
directly to the International Section, send it 
to the attention of the person identified in 
paragraph (k) of this AD. Information may be 
emailed to: 9-ANM-116-AMOC-REQUESTS@
faa.gov. Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the local flight standards district office/ 
certificate holding district office. 

(2) Contacting the Manufacturer: For any 
requirement in this AD to obtain instructions 
from a manufacturer, the instructions must 
be accomplished using a method approved 
by the Manager, International Section, 
Transport Standards Branch, FAA; or EASA; 
or Airbus SAS’s EASA Design Organization 
Approval (DOA). If approved by the DOA, 
the approval must include the DOA- 
authorized signature. 

(3) Required for Compliance (RC): For any 
service information referenced in EASA AD 
2019–0265 that contains RC procedures and 
tests: Except as required by paragraph (j)(2) 
of this AD, RC procedures and tests must be 
done to comply with this AD; any procedures 
or tests that are not identified as RC are 
recommended. Those procedures and tests 
that are not identified as RC may be deviated 
from using accepted methods in accordance 
with the operator’s maintenance or 
inspection program without obtaining 
approval of an AMOC, provided the 
procedures and tests identified as RC can be 
done and the airplane can be put back in an 
airworthy condition. Any substitutions or 
changes to procedures or tests identified as 
RC require approval of an AMOC. 

(k) Related Information 

For more information about this AD, 
contact Kathleen Arrigotti, Aerospace 
Engineer, International Section, Transport 
Standards Branch, FAA, 2200 South 216th 
St., Des Moines, WA 98198; phone and fax: 
206–231–3218; email: kathleen.arrigotti@
faa.gov. 

(l) Material Incorporated by Reference 

(1) The Director of the Federal Register 
approved the incorporation by reference 
(IBR) of the service information listed in this 
paragraph under 5 U.S.C. 552(a) and 1 CFR 
part 51. 

(2) You must use this service information 
as applicable to do the actions required by 
this AD, unless this AD specifies otherwise. 

(i) European Union Aviation Safety Agency 
(EASA) AD 2019–0265, dated October 25, 
2019. 

(ii) [Reserved] 
(3) For information about EASA AD 2019– 

0265, contact the EASA, Konrad-Adenauer- 
Ufer 3, 50668 Cologne, Germany; phone: +49 
221 89990 6017; email: ADs@easa.europa.eu; 
internet: www.easa.europa.eu. You may find 
this EASA AD on the EASA website at 
https://ad.easa.europa.eu. 

(4) You may view this material at the FAA, 
Transport Standards Branch, 2200 South 
216th St., Des Moines, WA. For information 
on the availability of this material at the 
FAA, call 206–231–3195. This material may 
be found in the AD docket on the internet at 
https://www.regulations.gov by searching for 
and locating Docket No. FAA–2019–0979. 

(5) You may view this material that is 
incorporated by reference at the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/ 
federal-register/cfr/ibr-locations.html. 

Issued on March 4, 2020. 
Gaetano A. Sciortino, 
Deputy Director for Strategic Initiatives, 
Compliance & Airworthiness Division, 
Aircraft Certification Service. 
[FR Doc. 2020–05264 Filed 3–13–20; 8:45 am] 
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SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Bell Helicopter Textron Canada Limited 
(Bell Canada) Model 429 helicopters. 
This AD requires inspecting a certain 
part-numbered curvic coupling for 
proper engagement and depending on 
the inspection results, inspecting for 
play, inspecting the curvic coupling 
teeth, inspecting the flapping bearing 
teeth, replacing parts, performing a 
rigging check, and reporting 
information. This AD was prompted by 
a report of disengaged teeth of a curvic 
coupling due to improper installation. 
The actions of this AD are intended to 
address an unsafe condition on these 
products. 

DATES: This AD becomes effective 
March 31, 2020. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain document listed in this AD 
as of March 31, 2020. 

The FAA must receive comments on 
this AD by May 15, 2020. 
ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Docket: Go to 
https://www.regulations.gov. Follow the 
online instructions for sending your 
comments electronically. 

• Fax: 202–493–2251. 
• Mail: Send comments to the U.S. 

Department of Transportation, Docket 
Operations, M–30, West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Avenue SE, Washington, DC 
20590–0001. 

• Hand Delivery: Deliver to the 
‘‘Mail’’ address between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

Examining the AD Docket 

You may examine the AD docket on 
the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2020– 
0221; or in person at Docket Operations 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The AD docket contains this AD, the 
Transport Canada AD, any service 
information that is incorporated by 
reference, any comments received, and 
other information. The street address for 
Docket Operations is listed above. 
Comments will be available in the AD 
docket shortly after receipt. 

For service information identified in 
this final rule, contact Bell Helicopter 
Textron Canada Limited, 12,800 Rue de 
l’Avenir, Mirabel, Quebec J7J1R4; 
telephone 450–437–2862 or 800–363– 
8023; fax 450–433–0272; or at https://
www.bellcustomer.com. You may 
review the referenced service 

information at the FAA, Office of the 
Regional Counsel, Southwest Region, 
10101 Hillwood Pkwy, Room 6N–321, 
Fort Worth, TX 76177. It is also 
available on the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2020– 
0221. 

FOR FURTHER INFORMATION CONTACT: 
Kristi Bradley, Aerospace Engineer, 
Safety Management Section, Rotorcraft 
Standards Branch, FAA, 10101 
Hillwood Pkwy., Fort Worth, TX 76177; 
telephone 817–222–5110; email 
kristin.bradley@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

This AD is a final rule that involves 
requirements affecting flight safety, and 
the FAA did not provide you with 
notice and an opportunity to provide 
your comments prior to it becoming 
effective. However, the FAA invites you 
to participate in this rulemaking by 
submitting written comments, data, or 
views. The FAA also invites comments 
relating to the economic, environmental, 
energy, or federalism impacts that 
resulted from adopting this AD. The 
most helpful comments reference a 
specific portion of the AD, explain the 
reason for any recommended change, 
and include supporting data. To ensure 
the docket does not contain duplicate 
comments, commenters should send 
only one copy of written comments, or 
if comments are filed electronically, 
commenters should submit them only 
one time. The FAA will file in the 
docket all comments received, as well as 
a report summarizing each substantive 
public contact with FAA personnel 
concerning this rulemaking during the 
comment period. The FAA will consider 
all the comments received and may 
conduct additional rulemaking based on 
those comments. 

Discussion 

Transport Canada, which is the 
aviation authority for Canada, has 
issued Emergency AD No. CF–2019–15, 
dated April 26, 2019, to correct an 
unsafe condition for Bell Canada Model 
429 helicopters, serial numbers 57001 
through 57363. Transport Canada 
advises of a report of an improperly 
installed curvic coupling part number 
(P/N) 429–012–120–101. This was 
discovered during installation of the tail 
rotor (T/R) hub and blade assembly 
when the teeth of the curvic coupling 
rested on top of each other instead of 
meshing together. Transport Canada 
further advises that this condition may 
result in loosening of the T/R assembly 
and subsequent vibration and loss of 

drive to the outboard T/R blades, which 
will result in degraded directional 
control. Therefore, the Transport 
Canada Emergency AD requires 
inspecting the T/R and correcting any 
defective conditions, as well as 
reporting any anomalies to Bell Canada. 

FAA’s Determination 
These helicopters have been approved 

by the aviation authority of Canada and 
are approved for operation in the United 
States. Pursuant to the FAA’s bilateral 
agreement with Canada, Transport 
Canada, its technical representative, has 
notified the FAA of the unsafe condition 
described in the Transport Canada AD. 
The FAA is issuing this AD because it 
has evaluated all information provided 
by Transport Canada and determined 
the unsafe condition exists and is likely 
to exist or develop on other helicopters 
of the same type designs. 

Related Service Information Under 1 
CFR Part 51 

Bell has issued Alert Service Bulletin 
429–19–45, dated April 16, 2019, for 
Model 429 helicopters, serial numbers 
57001 through 57343, 57346 through 
57349, 57352 through 57356, and 57362. 
This service information specifies 
inspecting the inboard and outboard 
curvic coupling teeth for proper 
engagement; inspecting for axial play 
between the inboard and outboard hub 
and blade assemblies; inspecting for 
play between the curvic coupling teeth 
and both inboard and outboard flapping 
bearing teeth; inspecting the curvic 
coupling teeth for damage; inspecting 
the inboard and outboard flapping 
bearing teeth for damage; installing a 
serviceable T/R hub and blade 
assembly; performing a rigging check of 
the directional control system; and 
reporting any anomalies to Bell Canada. 

This service information is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in the ADDRESSES section. 

AD Requirements 
This AD requires inspecting the 

curvic coupling teeth for proper 
engagement with the inboard and 
outboard flapping bearing teeth within 
10 hours time-in-service (TIS). 

If the teeth are not properly engaged, 
this AD requires removing the T/R hub 
and blade assembly and inspecting the 
curvic coupling teeth and the inboard 
and outboard flapping bearing teeth for 
a crack, wear, mechanical damage, and 
corrosion. Depending on the inspection 
results, this AD requires replacing parts. 
Then, with the T/R hub and blade 
assembly installed, this AD requires 
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performing a rigging check of the 
directional control system. 

If the teeth are properly engaged, this 
AD requires inspecting for axial play 
between both the inboard and outboard 
T/R hub and blade assemblies. If there 
is axial play, this AD requires 
performing the inspections for a crack, 
wear, mechanical damage, and 
corrosion. If there is no axial play, this 
AD requires inspecting for play between 
the teeth of the curvic coupling and 
both the inboard and outboard flapping 
bearing teeth, and if play exists, this AD 
requires performing the inspections for 
a crack, wear, mechanical damage, and 
corrosion. 

Lastly, this AD requires emailing 
information about the inspection results 
that resulted in the replacement of parts 
to Bell Canada. 

Differences Between This AD and the 
Transport Canada AD 

The Transport Canada Emergency AD 
requires reporting information within 3 
days after the completion of the 
inspection, whereas this AD allows a 
compliance time of up to 10 days after 
completion of the inspection instead. 
This AD applies to fewer serial 
numbered Model 429 helicopters, listed 
in the applicability section, than the 
Transport Canada Emergency AD 
because certain serial numbered 
helicopters will have complied with the 
intent of this AD prior to delivery. 

Regulatory Flexibility Act 

The requirements of the Regulatory 
Flexibility Act (RFA) do not apply when 
an agency finds good cause pursuant to 
5 U.S.C. 553 to adopt a rule without 
prior notice and comment. Because FAA 
has determined that it has good cause to 
adopt this rule without notice and 
comment, RFA analysis is not required. 

Costs of Compliance 

The FAA estimates that this AD 
affects 88 helicopters of U.S. Registry. 
The FAA estimates that operators may 
incur the following costs in order to 
comply with this AD. Labor costs are 
estimated at $85 per work-hour. 

Inspecting the curvic coupling teeth 
and the flapping bearing teeth for proper 
engagement requires about 0.5 work- 
hours for an estimated cost of $43 per 
helicopter and $3,784 for the U.S. fleet. 

If required, removing and installing 
the T/R hub and blade assembly to 
inspect the curvic coupling teeth and 
the inboard and outboard flapping 
bearing teeth for a crack, wear, 
mechanical damage, and corrosion 
requires about 0.5 work-hours for an 
estimated cost of $43 per helicopter. 

Replacing a curvic coupling requires 
about 0.5 work-hours and parts cost 
about $4,141 for an estimated cost of 
$4,184 per curvic coupling. 

Replacing a flapping bearing requires 
about 0.5 work-hours and parts cost 
about $19,948 for an estimated cost of 
$19,991 per flapping bearing. 

If required, reporting information 
takes about 1 work-hour for an 
estimated cost of $85 per helicopter. 

Paperwork Reduction Act 
A federal agency may not conduct or 

sponsor, and a person is not required to 
respond to, nor shall a person be subject 
to a penalty for failure to comply with 
a collection of information subject to the 
requirements of the Paperwork 
Reduction Act unless that collection of 
information displays a currently valid 
OMB Control Number. The OMB 
Control Number for this information 
collection is 2120–0056. Public 
reporting for this collection of 
information is estimated to be 
approximately 1 hour per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
All responses to this collection of 
information are mandatory. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to: 
Information Collection Clearance 
Officer, Federal Aviation 
Administration, 10101 Hillwood 
Parkway, Fort Worth, TX 76177–1524. 

Justification for Immediate Adoption 
and Determination of the Effective Date 

Section 553(b)(3)(B) of the 
Administrative Procedure Act (5 U.S.C.) 
authorizes agencies to dispense with 
notice and comment procedures for 
rules when the agency, for ‘‘good 
cause,’’ finds that those procedures are 
‘‘impracticable, unnecessary, or contrary 
to the public interest.’’ Under this 
section, an agency, upon finding good 
cause, may issue a final rule without 
seeking comment prior to the 
rulemaking. 

An unsafe condition exists that 
requires the immediate adoption of this 
AD without providing an opportunity 
for public comments prior to adoption. 
The FAA has found that the risk to the 
flying public justifies waiving notice 
and comment prior to adoption of this 
rule because the unsafe condition 
requires corrective action within 10 
hours TIS. Accordingly, notice and 
opportunity for prior public comment 
are impracticable and contrary to public 

interest pursuant to 5 U.S.C. 
553(b)(3)(B). In addition, for the reasons 
stated above, the FAA finds that good 
cause exists pursuant to 5 U.S.C. 553(d) 
for making this amendment effective in 
less than 30 days. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701: General requirements. Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 
aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 

Regulatory Findings 

The FAA determined that this AD 
will not have federalism implications 
under Executive Order 13132. This AD 
will not have a substantial direct effect 
on the States, on the relationship 
between the national Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. 

For the reasons discussed, I certify 
that this AD: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 
and 

2. Will not affect intrastate aviation in 
Alaska. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 
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§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 
2020–04–21 Bell Helicopter Textron Canada 

Limited: Amendment 39–19862; Docket 
No. FAA–2020–0221; Product Identifier 
2019–SW–042–AD. 

(a) Applicability 
This AD applies to Bell Helicopter Textron 

Canada Limited Model 429 helicopters, 
certificated in any category, with a serial 
number 57001 through 57343 inclusive, 
57346 through 57349 inclusive, 57352 
through 57356 inclusive, and 57362, with a 
curvic coupling part number 429–012–120– 
101 installed. 

(b) Unsafe Condition 
This AD defines the unsafe condition as an 

improperly installed curvic coupling of the 
tail rotor (T/R) hub and blade assembly. This 
condition could result in loosening of the T/ 
R assembly, which could cause vibration and 
loss of drive to the outboard T/R blades, and 
subsequent degraded directional control. 

(c) Effective Date 

This AD becomes effective March 31, 2020. 

(d) Compliance 

You are responsible for performing each 
action required by this AD within the 
specified compliance time unless it has 
already been accomplished prior to that time. 

(e) Required Actions 

(1) Within 10 hours time-in-service, using 
a light source, flap the inboard and outboard 
T/R blades to inspect for proper engagement 
of the inboard and outboard curvic coupling 
teeth with the inboard and outboard flapping 
bearing teeth as shown in Figure 2 of Bell 
Alert Service Bulletin 429–19–45, dated 
April 16, 2019 (ASB 429–19–45). 

(i) If the teeth are not properly engaged, 
before further flight, remove the T/R hub and 
blade assembly and do the following: 

Note to paragraph (e)(1)(i) of this AD: 
Figure 1 of ASB 429–19–45 shows an 
example of improperly engaged teeth. 

(A) Inspect the inboard flapping bearing 
teeth and the curvic coupling teeth that mate 
to them for a crack, wear, mechanical 
damage, and corrosion. If there is a crack, 
wear, mechanical damage, or corrosion on 
the teeth, before further flight, replace with 
an airworthy part. 

(B) Inspect the outboard flapping bearing 
teeth and the curvic coupling teeth that mate 
to them for a crack, wear, mechanical 
damage, and corrosion. If there is a crack, or 
wear, mechanical damage, or corrosion on 
the teeth, before further flight, replace with 
an airworthy part. 

(C) With the T/R hub and blade assembly 
installed, perform a rigging check of the 
directional control system. 

(ii) If the teeth are properly engaged, before 
further flight, inspect for axial play between 
both the inboard and outboard T/R hub and 
blade assemblies. 

(A) If there is axial play, remove the T/R 
hub and blade assembly, and perform the 

actions required by paragraph (e)(1)(i)(A) 
through (C) of this AD. 

(B) If there is no axial play, inspect for play 
between the teeth of the curvic coupling and 
both the inboard and outboard flapping 
bearing teeth by applying a lead/lag force to 
the inboard and outboard T/R hub and blade 
assemblies. If there is play, remove the T/R 
hub and blade assembly, and perform the 
actions required by paragraph (e)(1)(i)(A) 
through (C) of this AD. 

(2) Within 10 days after an inspection that 
resulted in replacing any part as required by 
paragraph (e)(1) of this AD, email a 
description of the inspection results that 
includes a description of each replaced part 
to: productsupport@bellflight.com. Include 
the following information in the email 
subject line: ‘‘ASB 429–19–45,’’ the 
helicopter’s serial number, and the operator’s 
name. 

(f) Paperwork Reduction Act Burden 
Statement 

A federal agency may not conduct or 
sponsor, and a person is not required to 
respond to, nor shall a person be subject to 
a penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork Reduction 
Act unless that collection of information 
displays a currently valid OMB Control 
Number. The OMB Control Number for this 
information collection is 2120–0056. Public 
reporting for this collection of information is 
estimated to be approximately 1 hour per 
response, including the time for reviewing 
instructions, searching existing data sources, 
gathering and maintaining the data needed, 
and completing and reviewing the collection 
of information. All responses to this 
collection of information are mandatory. 
Send comments regarding this burden 
estimate or any other aspect of this collection 
of information, including suggestions for 
reducing this burden to: Information 
Collection Clearance Officer, Federal 
Aviation Administration, 10101 Hillwood 
Parkway, Fort Worth, TX 76177–1524. 

(g) Alternative Methods of Compliance 
(AMOCs) 

(1) The Manager, Safety Management 
Section, Rotorcraft Standards Branch, FAA, 
may approve AMOCs for this AD. Send your 
proposal to: Kristi Bradley, Aerospace 
Engineer, Safety Management Section, 
Rotorcraft Standards Branch, FAA, 10101 
Hillwood Pkwy., Fort Worth, TX 76177; 
telephone 817–222–5110; email 9-ASW-FTW- 
AMOC-Requests@faa.gov. 

(2) For operations conducted under a 14 
CFR part 119 operating certificate or sunder 
14 CFR part 91, subpart K, the FAA suggests 
that you notify your principal inspector, or 
lacking a principal inspector, the manager of 
the local flight standards district office or 
certificate holding district office, before 
operating any aircraft complying with this 
AD through an AMOC. 

(h) Additional Information 
The subject of this AD is addressed in the 

Transport Canada Emergency AD No. CF– 
2019–15, dated April 26, 2019. You may 
view the Transport Canada Emergency AD on 
the internet at https://www.regulations.gov 

by searching for and locating it in Docket No. 
FAA–2020–0221. 

(i) Subject 

Joint Aircraft Service Component (JASC) 
Code: 6400, Tail Rotor System. 

(j) Material Incorporated by Reference 

(1) The Director of the Federal Register 
approved the incorporation by reference of 
the service information listed in this 
paragraph under 5 U.S.C. 552(a) and 1 CFR 
part 51. 

(2) You must use this service information 
as applicable to do the actions required by 
this AD, unless the AD specifies otherwise. 

(i) Bell Alert Service Bulletin 429–19–45, 
dated April 16, 2019. 

(ii) [Reserved] 
(3) For Bell service information identified 

in this AD, contact Bell Helicopter Textron 
Canada Limited, 12,800 Rue de l’Avenir, 
Mirabel, Quebec J7J1R4; telephone 450–437– 
2862 or 800–363–8023; fax 450–433–0272; or 
at https://www.bellcustomer.com. 

(4) You may view this service information 
at FAA, Office of the Regional Counsel, 
Southwest Region, 10101 Hillwood Pkwy, 
Room 6N–321, Fort Worth, TX 76177. For 
information on the availability of this 
material at the FAA, call 817–222–5110. 

(5) You may view this service information 
that is incorporated by reference at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at NARA, 
email fedreg.legal@nara.gov, or go to: https:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued on March 6, 2020. 
Lance T. Gant, 
Director, Compliance & Airworthiness 
Division, Aircraft Certification Service. 
[FR Doc. 2020–05244 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2019–0861; Product 
Identifier 2019–NM–129–AD; Amendment 
39–19864; AD 2020–05–14] 

RIN 2120–AA64 

Airworthiness Directives; Airbus SAS 
Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Final rule. 

SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Airbus SAS Model A320–214, –232, and 
–271N airplanes, and Model A321–231 
airplanes. This AD was prompted by a 
report of a production line inspection 
finding of damage on a main landing 
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gear (MLG) side stay attachment 
outboard lug. This AD requires an 
inspection for discrepancies of the MLG 
side stay attachment outboard lugs, left- 
hand and right-hand sides, and 
applicable corrective action, as specified 
in a European Union Aviation Safety 
Agency (EASA) AD, which is 
incorporated by reference. The FAA is 
issuing this AD to address the unsafe 
condition on these products. 
DATES: This AD is effective April 20, 
2020. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in this AD 
as of April 20, 2020. 
ADDRESSES: For the material 
incorporated by reference (IBR) in this 
AD, contact the EASA, Konrad- 
Adenauer-Ufer 3, 50668 Cologne, 
Germany; telephone +49 221 89990 
1000; email ADs@easa.europa.eu; 
internet www.easa.europa.eu. You may 
find this IBR material on the EASA 
website at https://ad.easa.europa.eu. 
You may view this IBR material at the 
FAA, Transport Standards Branch, 2200 
South 216th St., Des Moines, WA. For 
information on the availability of this 
material at the FAA, call 206–231–3195. 
It is also available in the AD docket on 
the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2019– 
0861. 

Examining the AD Docket 
You may examine the AD docket on 

the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2019– 
0861; or in person at Docket Operations 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The AD docket contains this final rule, 
the regulatory evaluation, any 
comments received, and other 
information. The address for Docket 
Operations is U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 
FOR FURTHER INFORMATION CONTACT: 
Sanjay Ralhan, Aerospace Engineer, 
International Section, Transport 
Standards Branch, FAA, 2200 South 
216th St., Des Moines, WA 98198; 
telephone and fax 206–231–3223; email 
sanjay.ralhan@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Discussion 
The EASA, which is the Technical 

Agent for the Member States of the 
European Union, has issued EASA AD 
2019–0167, dated July 15, 2019 (‘‘EASA 
AD 2019–0167’’) (also referred to as the 
Mandatory Continuing Airworthiness 
Information, or ‘‘the MCAI’’), to correct 
an unsafe condition for certain Airbus 
SAS Model A320–214, –232, and –271N 
airplanes, and Model A321–231 
airplanes. 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 by adding an AD that would 
apply to certain Airbus SAS Model 
A320–214,–232, and –271N airplanes, 
and Model A321–231 airplanes. The 
NPRM published in the Federal 
Register on November 1, 2019 (84 FR 
58634). The NPRM was prompted by 
report of a production line inspection 
finding of damage on a MLG side stay 
attachment outboard lug. Investigation 
results determined that the detected 
damage had been caused by using 
incorrect tooling, and identified a batch 
of affected parts that may have received 
the same treatment. The NPRM 
proposed to require an inspection for 
discrepancies of the MLG side stay 
attachment outboard lugs, left-hand and 
right-hand sides, and applicable 
corrective action as specified in an 
EASA AD. 

The FAA is issuing this AD to address 
damaged MLG side stay attachment 

outboard lugs, which could reduce the 
structural integrity of the attachment of 
the MLG to the wing. See the MCAI for 
additional background information. 

Comments 

The FAA gave the public the 
opportunity to participate in developing 
this final rule. The FAA has considered 
the comments received. Air Line Pilots 
Association, International (ALPA) and 
Darcy Mraz support the intent of the 
NPRM. 

Conclusion 

The FAA reviewed the relevant data, 
considered the comments received, and 
determined that air safety and the 
public interest require adopting this 
final rule as proposed, except for minor 
editorial changes. The FAA has 
determined that these minor changes: 

• Are consistent with the intent that 
was proposed in the NPRM for 
addressing the unsafe condition; and 

• Do not add any additional burden 
upon the public than was already 
proposed in the NPRM. 

Related IBR Material Under 1 CFR Part 
51 

EASA AD 2019–0167 describes 
procedures for an inspection for 
discrepancies (cracks, wear, damage, 
and corrosion) of the MLG side stay 
attachment outboard lugs, left-hand and 
right-hand sides, and corrective action 
(repair). This material is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in the ADDRESSES section. 

Costs of Compliance 

The FAA estimates that this AD 
affects 1 airplane of U.S. registry. The 
FAA estimates the following costs to 
comply with this AD: 

ESTIMATED COSTS FOR REQUIRED ACTIONS 

Labor cost Parts cost Cost per 
product 

Cost on U.S. 
operators 

121 work-hours × $85 per hour = $10,285 ................................................................................. $0 $10,285 $10,285 

The FAA has received no definitive 
data that would enable the FAA to 
provide cost estimates for the on- 
condition actions specified in this AD. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 

the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701: ‘‘General requirements.’’ Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 

aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 
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Regulatory Findings 

This AD will not have federalism 
implications under Executive Order 
13132. This AD will not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Will not affect intrastate aviation 
in Alaska, and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 
2020–05–14 Airbus SAS: Amendment 39– 

19864; Docket No. FAA–2019–0861; 
Product Identifier 2019–NM–129–AD. 

(a) Effective Date 

This AD is effective April 20, 2020. 

(b) Affected ADs 

None. 

(c) Applicability 

This AD applies to Airbus SAS Model 
A320–214, –232, –271N airplanes, and Model 
A321–231 airplanes, certificated in any 
category, as identified in European Union 
Aviation Safety Agency (EASA) AD 2019– 
0167, dated July 15, 2019 (‘‘EASA AD 2019– 
0167’’). 

(d) Subject 

Air Transport Association (ATA) of 
America Code 57, Wings. 

(e) Reason 

This AD was prompted by a report of a 
production line inspection finding of damage 
on a main landing gear (MLG) side stay 

attachment outboard lug. The FAA is issuing 
this AD to address damaged MLG side stay 
attachment outboard lugs, which could 
reduce the structural integrity of the 
attachment of the MLG to the wing. 

(f) Compliance 
Comply with this AD within the 

compliance times specified, unless already 
done. 

(g) Requirements 
Except as specified in paragraphs (h) and 

(i) of this AD: Comply with all required 
actions and compliance times specified in, 
and in accordance with, EASA AD 2019– 
0167. 

(h) Exception to EASA AD 2019–0167 
The ‘‘Remarks’’ section of EASA AD 2019– 

0167 does not apply to this AD. 

(i) No Reporting Requirement 
Although the service information 

referenced in EASA AD 2019–0167 specifies 
to submit certain information to the 
manufacturer, and specifies that action as 
‘‘RC’’ (required for compliance), this AD does 
not include that requirement. 

(j) Other FAA AD Provisions 
The following provisions also apply to this 

AD: 
(1) Alternative Methods of Compliance 

(AMOCs): The Manager, International 
Section, Transport Standards Branch, FAA, 
has the authority to approve AMOCs for this 
AD, if requested using the procedures found 
in 14 CFR 39.19. In accordance with 14 CFR 
39.19, send your request to your principal 
inspector or local Flight Standards District 
Office, as appropriate. If sending information 
directly to the International Section, send it 
to the attention of the person identified in 
paragraph (k) of this AD. Information may be 
emailed to: 9-ANM-116-AMOC-REQUESTS@
faa.gov. Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the local flight standards district office/ 
certificate holding district office. 

(2) Contacting the Manufacturer: For any 
requirement in this AD to obtain instructions 
from a manufacturer, the instructions must 
be accomplished using a method approved 
by the Manager, International Section, 
Transport Standards Branch, FAA; or EASA; 
or Airbus SAS’s EASA Design Organization 
Approval (DOA). If approved by the DOA, 
the approval must include the DOA- 
authorized signature. 

(3) Required for Compliance (RC): For any 
service information referenced in EASA AD 
2019–0167 that contains RC procedures and 
tests: Except as required by paragraph (2) of 
EASA AD 2019–0167 and paragraphs (i) and 
(j)(2) of this AD, RC procedures and tests 
must be done to comply with this AD; any 
procedures or tests that are not identified as 
RC are recommended. Those procedures and 
tests that are not identified as RC may be 
deviated from using accepted methods in 
accordance with the operator’s maintenance 
or inspection program without obtaining 
approval of an AMOC, provided the 
procedures and tests identified as RC can be 
done and the airplane can be put back in an 

airworthy condition. Any substitutions or 
changes to procedures or tests identified as 
RC require approval of an AMOC. 

(k) Related Information 

For more information about this AD, 
contact Sanjay Ralhan, Aerospace Engineer, 
International Section, Transport Standards 
Branch, FAA, 2200 South 216th St., Des 
Moines, WA 98198; telephone and fax 206– 
231–3223; email sanjay.ralhan@faa.gov. 

(l) Material Incorporated by Reference 

(1) The Director of the Federal Register 
approved the incorporation by reference 
(IBR) of the service information listed in this 
paragraph under 5 U.S.C. 552(a) and 1 CFR 
part 51. 

(2) You must use this service information 
as applicable to do the actions required by 
this AD, unless this AD specifies otherwise. 

(i) European Union Aviation Safety Agency 
(EASA) AD 2019–0167, dated July 15, 2019. 

(ii) [Reserved] 
(3) For information about EASA AD 2019– 

0167, contact the EASA, Konrad-Adenauer- 
Ufer 3, 50668 Cologne, Germany; telephone 
+49 221 89990 6017; email ADs@
easa.europa.eu; internet 
www.easa.europa.eu. You may find this 
EASA AD on the EASA website at https://
ad.easa.europa.eu. 

(4) You may view this material at the FAA, 
Transport Standards Branch, 2200 South 
216th St., Des Moines, WA. For information 
on the availability of this material at the 
FAA, call 206–231–3195. This material may 
be found in the AD docket on the internet at 
https://www.regulations.gov by searching for 
and locating Docket No. FAA–2019–0861. 

(5) You may view this material that is 
incorporated by reference at the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at NARA, email fedreg.legal@
nara.gov, or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html. 

Issued on March 4, 2020. 

Gaetano A. Sciortino, 
Deputy Director for Strategic Initiatives, 
Compliance & Airworthiness Division, 
Aircraft Certification Service. 
[FR Doc. 2020–05255 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–13–P 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2019–0988; Product 
Identifier 2019–NM–175–AD; Amendment 
39–19861; AD 2020–05–13] 

RIN 2120–AA64 

Airworthiness Directives; Airbus 
Canada Limited Partnership (Type 
Certificate Previously Held by C Series 
Aircraft Limited Partnership (CSALP); 
Bombardier, Inc.) Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Final rule. 

SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Airbus Canada Limited Partnership 
Model BD–500–1A11 airplanes. This 
AD was prompted by reports that, under 
certain combinations of airplane 
configuration and flight conditions, 
higher than anticipated temperatures 
could lead to an engine fire warning 
nuisance message. This AD requires 
installation of Integrated Air Systems 
Controller (IASC) software version 5.0. 
The FAA is issuing this AD to address 
the unsafe condition on these products. 
DATES: This AD is effective April 20, 
2020. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in this AD 
as of April 20, 2020. 
ADDRESSES: For service information 
identified in this final rule, contact 
Bombardier, Inc., 400 Côte-Vertu Road 
West, Dorval, Québec H4S 1Y9, Canada; 
telephone 514–855–5000; fax 514–855– 
7401; email thd.crj@
aero.bombardier.com; internet http://
www.bombardier.com. You may view 
this service information at the FAA, 
Transport Standards Branch, 2200 
South 216th St., Des Moines, WA. For 
information on the availability of this 
material at the FAA, call 206–231–3195. 
It is also available on the internet at 

https://www.regulations.gov by 
searching for and locating Docket No. 
FAA–2019–0988. 

Examining the AD Docket 

You may examine the AD docket on 
the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2019– 
0988; or in person at Docket Operations 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The AD docket contains this final rule, 
the regulatory evaluation, any 
comments received, and other 
information. The address for Docket 
Operations is U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Niczky, Aerospace Engineer, 
Avionics and Electrical Systems 
Section, FAA, New York ACO Branch, 
1600 Stewart Avenue, Suite 410, 
Westbury, NY 11590; telephone 516– 
228–7347; fax 516–794–5531; email 9- 
avs-nyaco-cos@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Discussion 

Transport Canada Civil Aviation 
(TCCA), which is the aviation authority 
for Canada, has issued Canadian AD 
CF–2019–31, dated September 6, 2019 
(also referred to as the Mandatory 
Continuing Airworthiness Information, 
or ‘‘the MCAI’’), to correct an unsafe 
condition for certain Airbus Canada 
Limited Partnership Model BD–500– 
1A11 airplanes. You may examine the 
MCAI in the AD docket on the internet 
at https://www.regulations.gov by 
searching for and locating Docket No. 
FAA–2019–0988. 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 by adding an AD that would 
apply to certain Airbus Canada Limited 
Partnership Model BD–500–1A11 
airplanes. The NPRM published in the 
Federal Register on December 20, 2019 
(84 FR 70078). The NPRM was 
prompted by reports that, under certain 

combinations of airplane configuration 
and flight conditions, higher than 
anticipated temperatures could lead to 
an engine fire warning nuisance 
message. The NPRM proposed to require 
installation of IASC software version 
5.0. The FAA is issuing this AD to 
address this potential nuisance message, 
which could lead to an unnecessary 
shutdown of the engine by the 
flightcrew, and consequent reduced 
controllability of the airplane. See the 
MCAI for additional background 
information. 

Comments 

The FAA gave the public the 
opportunity to participate in developing 
this final rule. The FAA received no 
comments on the NPRM or on the 
determination of the cost to the public. 

Conclusion 

The FAA reviewed the relevant data 
and determined that air safety and the 
public interest require adopting this 
final rule as proposed, except for minor 
editorial changes. The FAA has 
determined that these minor changes: 

• Are consistent with the intent that 
was proposed in the NPRM for 
addressing the unsafe condition; and 

• Do not add any additional burden 
upon the public than was already 
proposed in the NPRM. 

Related Service Information Under 1 
CFR Part 51 

Bombardier has issued Service 
Bulletin BD500–219001, Issue 002, 
dated September 11, 2018. This service 
information describes procedures for 
installation of IASC software version 
5.0. This service information is 
reasonably available because the 
interested parties have access to it 
through their normal course of business 
or by the means identified in the 
ADDRESSES section. 

Costs of Compliance 

The FAA estimates that this AD 
affects 8 airplanes of U.S. registry. The 
FAA estimates the following costs to 
comply with this AD: 

ESTIMATED COSTS FOR REQUIRED ACTIONS 

Labor cost Parts cost Cost per 
product 

Cost on U.S. 
operators 

2 work-hours × $85 per hour = $170 .......................................................................................... $0 $170 $1,360 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 

section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 

detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
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Subtitle VII, Part A, Subpart III, Section 
44701: ‘‘General requirements.’’ Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 
aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 

Regulatory Findings 
This AD will not have federalism 

implications under Executive Order 
13132. This AD will not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Will not affect intrastate aviation 
in Alaska, and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 
Accordingly, under the authority 

delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 
2020–05–13 Airbus Canada Limited 

Partnership (Type Certificate Previously 
Held by C Series Aircraft Limited 
Partnership (CSALP); Bombardier, Inc.): 
Amendment 39–19861; Docket No. 
FAA–2019–0988; Product Identifier 
2019–NM–175–AD. 

(a) Effective Date 
This AD is effective April 20, 2020. 

(b) Affected ADs 
None. 

(c) Applicability 
This AD applies to Airbus Canada Limited 

Partnership (Type Certificate Previously Held 
by C Series Aircraft Limited Partnership 
(CSALP); Bombardier, Inc.) Model BD–500– 
1A11 airplanes, certificated in any category, 
serial numbers 55018, 55019, 55022, 55024, 
55026, 55028, 55031, and 55035. 

(d) Subject 
Air Transport Association (ATA) of 

America Code 30, Ice and rain protection. 

(e) Reason 
This AD was prompted by reports that, 

under certain combinations of airplane 
configuration and flight conditions, higher 
than anticipated temperatures could lead to 
an engine fire warning nuisance message. 
The FAA is issuing this AD to address this 
condition, which could lead to an 
unnecessary shutdown of the engine by the 
flightcrew, which could lead to reduced 
controllability of the airplane. 

(f) Compliance 
Comply with this AD within the 

compliance times specified, unless already 
done. 

(g) Software Update 
Within 850 flight hours or 6 months, 

whichever occurs first after the effective date 
of this AD: Install Integrated Air Systems 
Controller (IASC) software version 5.0, in 
accordance with the Accomplishment 
Instructions of Bombardier Service Bulletin 
BD500–219001, Issue 002, dated September 
11, 2018. 

(h) Credit for Previous Actions 
This paragraph provides credit for actions 

required by paragraph (g) of this AD, if those 
actions were performed before the effective 
date of this AD using Bombardier Service 
Bulletin BD500–219001, Issue 001, dated 
August 3, 2018. 

(i) Other FAA AD Provisions 
The following provisions also apply to this 

AD: 
(1) Alternative Methods of Compliance 

(AMOCs): The Manager, New York ACO 
Branch, FAA, has the authority to approve 
AMOCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. In 
accordance with 14 CFR 39.19, send your 
request to your principal inspector or local 
Flight Standards District Office, as 
appropriate. If sending information directly 
to the manager of the certification office, 
send it to ATTN: Program Manager, 
Continuing Operational Safety, FAA, New 
York ACO Branch, 1600 Stewart Avenue, 
Suite 410, Westbury, NY 11590; telephone 
516–228–7300; fax 516–794–5531. Before 
using any approved AMOC, notify your 
appropriate principal inspector, or lacking a 
principal inspector, the manager of the local 
flight standards district office/certificate 
holding district office. 

(2) Contacting the Manufacturer: For any 
requirement in this AD to obtain instructions 
from a manufacturer, the instructions must 
be accomplished using a method approved 
by the Manager, New York ACO Branch, 
FAA; or Transport Canada Civil Aviation 

(TCCA); or Airbus Canada Limited 
Partnership’s TCCA Design Approval 
Organization (DAO). If approved by the DAO, 
the approval must include the DAO- 
authorized signature. 

(j) Related Information 

(1) Refer to Mandatory Continuing 
Airworthiness Information (MCAI) CF–2019– 
31, dated September 6, 2019, for related 
information. This MCAI may be found in the 
AD docket on the internet at https://
www.regulations.gov by searching for and 
locating Docket No. FAA–2019–0988. 

(2) For more information about this AD, 
contact Thomas Niczky, Aerospace Engineer, 
Avionics and Electrical Systems Section, 
FAA, New York ACO Branch, 1600 Stewart 
Avenue, Suite 410, Westbury, NY 11590; 
telephone 516–228–7347; fax 516–794–5531; 
email 9-avs-nyaco-cos@faa.gov. 

(3) Service information identified in this 
AD that is not incorporated by reference is 
available at the addresses specified in 
paragraphs (k)(3) and (k)(4) of this AD. 

(k) Material Incorporated by Reference 

(1) The Director of the Federal Register 
approved the incorporation by reference 
(IBR) of the service information listed in this 
paragraph under 5 U.S.C. 552(a) and 1 CFR 
part 51. 

(2) You must use this service information 
as applicable to do the actions required by 
this AD, unless this AD specifies otherwise. 

(i) Bombardier Service Bulletin BD500– 
219001, Issue 002, dated September 11, 2018. 

(ii) [Reserved] 
(3) For service information identified in 

this AD, contact Bombardier, Inc., 400 Côte- 
Vertu Road West, Dorval, Québec H4S 1Y9, 
Canada; telephone 514–855–5000; fax 514– 
855–7401; email thd.crj@
aero.bombardier.com; internet http://
www.bombardier.com. 

(4) You may view this service information 
at the FAA, Transport Standards Branch, 
2200 South 216th St., Des Moines, WA. For 
information on the availability of this 
material at the FAA, call 206–231–3195. 

(5) You may view this service information 
that is incorporated by reference at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at NARA, 
email fedreg.legal@nara.gov, or go to: https:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued on March 4, 2020. 

Gaetano A. Sciortino, 
Deputy Director for Strategic Initiatives, 
Compliance & Airworthiness Division, 
Aircraft Certification Service. 
[FR Doc. 2020–05254 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–13–P 
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DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Part 744 

[Docket No. 200211–0050] 

RIN 0694–AH96 

Addition of Entities to the Entity List, 
and Revision of Entry on the Entity List 

AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Final rule. 

SUMMARY: In this rule, the Bureau of 
Industry and Security (BIS) amends the 
Export Administration Regulations 
(EAR) by adding twenty-four entities to 
the Entity List. These twenty-four 
entities have been determined by the 
U.S. Government to be acting contrary 
to the national security or foreign policy 
interests of the United States. These 
entities will be listed on the Entity List 
under the destinations of the People’s 
Republic of China (China), Iran, 
Pakistan, Russia and the United Arab 
Emirates (U.A.E.). This rule also revises 
five existing entries on the Entity list, 
one each under the destinations of 
France, Iran, Lebanon, Singapore and 
the United Kingdom. 
DATES: This rule is effective March 16, 
2020. 
FOR FURTHER INFORMATION CONTACT: 
Chair, End-User Review Committee, 
Office of the Assistant Secretary, Export 
Administration, Bureau of Industry and 
Security, Department of Commerce, 
Phone: (202) 482–5991, Fax: (202) 482– 
3911, Email: ERC@bis.doc.gov. 
SUPPLEMENTARY INFORMATION: 

Background 

The Entity List (Supplement No. 4 to 
part 744 of the Export Administration 
Regulations (EAR)) identifies entities for 
which there is reasonable cause to 
believe, based on specific and 
articulable facts, that the entities have 
been involved, are involved, or pose a 
significant risk of being or becoming 
involved in activities contrary to the 
national security or foreign policy 
interests of the United States. The EAR 
(15 CFR parts 730–774) impose 
additional license requirements on, and 
limit the availability of most license 
exceptions for, exports, reexports, and 
transfers (in-country) to listed entities. 
The license review policy for each listed 
entity is identified in the ‘‘License 
review policy’’ column on the Entity 
List, and the impact on the availability 
of license exceptions is described in the 
relevant Federal Register notice adding 
entities to the Entity List. BIS places 

entities on the Entity List pursuant to 
part 744 (Control Policy: End-User and 
End-Use Based) and part 746 
(Embargoes and Other Special Controls) 
of the EAR. 

The End-User Review Committee 
(ERC), composed of representatives of 
the Departments of Commerce (Chair), 
State, Defense, Energy and, where 
appropriate, the Treasury, makes all 
decisions regarding additions to, 
removals from, or other modifications to 
the Entity List. The ERC makes all 
decisions to add an entry to the Entity 
List by majority vote and all decisions 
to remove or modify an entry by 
unanimous vote. 

ERC Entity List Decisions 

Additions to the Entity List 

Under § 744.11(b) (Criteria for 
revising the Entity List) of the EAR, 
entities for which there is reasonable 
cause to believe, based on specific and 
articulable facts, that the entities have 
been involved, are involved, or pose a 
significant risk of being or becoming 
involved in activities that are contrary 
to the national security or foreign policy 
interests of the United States, and those 
acting on behalf of such entities, may be 
added to the Entity List. Paragraphs 
(b)(1) through (b)(5) of § 744.11 provide 
an illustrative list of activities that could 
be considered contrary to the national 
security or foreign policy interests of the 
United States. 

This rule implements the decision of 
the ERC to add twenty-four entities to 
the Entity List. The twenty-four entities 
being added are located in China, Iran, 
Pakistan, Russia and the U.A.E. The 
ERC made the decision to add each of 
the twenty-four entities described below 
under the standard set forth in 
§ 744.11(b) of the EAR. 

The ERC determined to add Wuhan 
IRCEN Technology and Jalal 
Rohollahnejad, under the destination of 
China, for acting contrary to U.S. 
national security or foreign policy 
interests by procuring goods on behalf 
of Rayan Roshd Afzar Company, which 
has been designated by the U.S. 
Department of the Treasury as a 
Specially-Designated Nationals (SDN). 

The ERC determined to add Iran Air 
under the destination of Iran, because 
the ERC determined that Iran Air has 
transported military-related equipment 
on behalf of Iran’s Islamic Revolutionary 
Guard Corps (IRGC) and Ministry of 
Defense and Armed Forces Logistics 
(MODAFL). Additionally, Iran Air’s 
facilitation of the Iranian regime’s 
malign activities throughout the Middle 
East, particularly its history of support 
for IRGC operations in Syria on behalf 

of the Syrian regime, poses a threat to 
U.S. security and foreign policy 
interests. Iran Air also has a history of 
diverting spare aircraft parts intended 
for civil aviation to military-linked 
entities and for military purposes. 

The ERC also determined to add Aref 
Bali Lashak, Kamran Daneshjou, Mehdi 
Teranchi, Ali Mehdipour Omrani, and 
Sayyed Mohammad Mehdi Hadavi 
under the destination of Iran, as the ERC 
determined that these individuals have 
been involved in nuclear-related 
activities that are contrary to the 
national security and/or foreign policy 
interests of the United States. 

The ERC determined to add National 
Engineering Service Trading and 
Consultancy Company, Triton 
Educational Equipment & Consultancy 
Co., and Advance Multicom under the 
destination of Pakistan. The ERC 
determined that National Engineering 
Service Trading and Consultancy 
Company and Triton Educational 
Equipment & Consultancy Co. have 
contributed to unsafeguarded nuclear 
activities, and that Advance Multicom 
has been involved in the proliferation of 
unsafeguarded nuclear activities. 

The ERC determined to add Kepler 
Corporation and Samina Pvt. Ltd. under 
the destination of Pakistan. The ERC 
determined to add Kepler Corporation 
and Samina Pvt. Ltd. to the Entity List 
due to their involvement in the 
proliferation of unsafeguarded nuclear 
activities contrary to the national 
security or foreign policy interests of the 
United States. 

The ERC also determined to add 
United Engineering and Skytech Global 
Pvt. Ltd., under the destination of 
Pakistan, based upon their contributions 
to Pakistan’s missile program. 

The ERC determined to add SNTS 
Tech, under the destination of Pakistan, 
as this entity attempted to procure U.S.- 
origin items for entities in Pakistan that 
are on the Entity List. 

The ERC determined to add to 
SANCO Pakistan, under the destination 
of Pakistan, and SANCO Middle East, 
FZC and SANCO Middle East, LLC, 
under the destination of the U.A.E., as 
these three entities have procured and 
attempted to procure U.S.-origin items 
for a listed entity in Pakistan. 

The ERC determined to add 
Technomar and Avilon Ltd., under the 
destination of Russia, as these two 
entities are acting on behalf of a listed 
entity in circumvention of licensing 
requirements by procuring U.S.-origin 
items for Technopole Company, which 
was added to the Entity List on 
September 7, 2016 (81 FR 61601). 

The ERC determined to add Focus 
Middle East and Wellmar Technology 
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FZE, under the destination of the 
U.A.E., as there is reasonable cause to 
believe that these entities have 
conspired to transship U.S.-origin 
commodities to Iran without the 
required U.S. Government 
authorization. 

The ERC determined to add Pegasus 
General Trading FZC, under the 
destination of the U.A.E., as this entity 
has made multiple attempts to acquire 
U.S.-origin commodities ultimately 
destined for Pakistan’s unsafeguarded 
nuclear program, has provided false and 
misleading information to BIS during an 
end-use check, and has falsified official 
documents to obfuscate the true end- 
users of items subject to the EAR. 

Pursuant to § 744.11(b), the ERC 
determined that the conduct of the 
above-described twenty-four entities 
raises sufficient concerns that prior 
review of exports, reexports, or transfers 
(in-country) of all items subject to the 
EAR involving these entities, and the 
possible imposition of license 
conditions or license denials on 
shipments to these entities, will 
enhance BIS’s ability to prevent 
violations of the EAR. For the twenty- 
four entities added to the Entity List in 
this final rule, BIS imposes a license 
requirement for all items subject to the 
EAR. For twenty of the twenty-four 
entities added to the Entity List in this 
final rule—Jalal Rohallahnejad, Wuhan 
IRCEN Technology, Aref Bali Lashak, 
Ali Mehdipour Omrani, Kamran 
Daneshjou, Mehdi Teranchi, Sayyed 
Mohammad Mehdi Hadavi, Kepler 
Corporation, Samina Pvt. Ltd., SANCO 
Pakistan, Skytech Global Pvt. Ltd., 
SNTS Tech, United Engineering, Avilon 
Ltd., Technomar, Focus Middle East, 
Pegasus General Trading FZC, SANCO 
Middle East FZC, SANCO Middle East 
LCC, and Wellmar Technology FZE— 
BIS imposes a license review policy of 
a presumption of denial. For Iran Air, 
the license review policy imposed by 
BIS is case-by-case review for licenses 
for the safety of civil aviation and the 
safe operation of aircraft; presumption 
of denial for all others. For National 
Engineering Service Trading and 
Consultancy Company, Triton 
Educational Equipment & Consultancy 
Co, and Advance Multicom, BIS 
imposes the license review policy set 
forth in § 744.2(d) of the EAR, a nuclear 
end-user and end-use based provision. 
In addition, no license exceptions are 
available for exports, reexports, or 
transfers (in-country) to the persons 
being added to the Entity List in this 
rule. The acronym ‘‘a.k.a.’’ (also known 
as) is used in entries on the Entity List 
to identify aliases, thereby assisting 

exporters, reexporters, and transferors in 
identifying entities on the Entity List. 

For the reasons described above, this 
final rule adds the following twenty- 
four entities to the Entity List: 

China 

• Jalal Rohollahnejad; and 
• Wuhan IRCEN Technology. 

Iran 

• Aref Bali Lashak; 
• Ali Mehdipour Omrani; 
• Iran Air; 
• Kamran Daneshjou; 
• Mehdi Teranchi; and 
• Sayyed Mohammad Mehdi Hadavi. 

Pakistan 

• Advance Multicom; 
• Kepler Corporation; 
• National Engineering Service 

Trading and Consultancy Co.; 
• Samina Pvt. Ltd.; 
• SANCO Pakistan; 
• Skytech Global Pvt. Ltd.; 
• SNTS Tech.; 
• Triton Educational Equipment & 

Consultancy Co.; and 
• United Engineering. 

Russia 

• Avilon Ltd. 
• Technomar, including one alias 

(Tehnomar); and 

United Arab Emirates 

• Focus Middle East; 
• Pegasus General Trading FZC, 

including six aliases (Pegasus General 
Trading FZE; Pegasus General Trading 
Company; Pegasus General Trading 
LLC; Pegasus General; Pegasus Trading; 
and Pegasus); 

• SANCO Middle East, FZC, 
including one alias (SANCO ME FZC); 

• SANCO Middle East, LLC, 
including one alias (SANCO ME, LLC); 
and 

• Wellmar Technology FZE. 

Revisions to the Entity List 

This final rule revises five existing 
entries, one under each of the 
destinations of France, Iran, Senegal, 
Singapore and the United Kingdom 
(U.K.), as follows: 

This rule implements a revision to 
three existing entries for Dart Aviation, 
first added to the Entity List under the 
destinations of France, Iran, Senegal, 
and the U.K. on November 13, 2019 (84 
FR 61541). BIS is revising the existing 
entries under France, Iran, and the U.K., 
by correcting the spelling of the first 
word of the alias, ‘‘Sari IAEA’’ to ‘‘SARL 
IEAS.’’ 

This rule implements a revision to 
one existing entry for EDO–ELEMED, 

which was first added to the Entity List 
under the destinations of Lebanon and 
Syria, on November 13, 2019 (84 FR 
61541). BIS is revising the existing entry 
under Lebanon by correcting the 
spelling of the aliases and removing 
redundant text. 

This rule revises the existing entry for 
Hia Soo Gan Benson, which was first 
added to the Entity List, under the 
destination of Singapore, on October 31, 
2011 (76 FR 67062). BIS is revising the 
first alias of the existing entry to include 
the full name of ‘‘Benson Hia’’ instead 
of only referencing ‘‘Benson.’’ 

Savings Clause 
Shipments of items removed from 

eligibility for a License Exception or 
export or reexport without a license 
(NLR) as a result of this regulatory 
action that were en route aboard a 
carrier to a port of export or reexport, on 
March 16, 2020, pursuant to actual 
orders for export or reexport to a foreign 
destination, may proceed to that 
destination under the previous 
eligibility for a License Exception or 
export or reexport without a license 
(NLR). 

Export Control Reform Act of 2018 
On August 13, 2018, the President 

signed into law the John S. McCain 
National Defense Authorization Act for 
Fiscal Year 2019, which included the 
Export Control Reform Act of 2018 
(ECRA) (50 U.S.C. 4801–4852). ECRA 
provides the legal basis for BIS’s 
principal authorities and serves as the 
authority under which BIS issues this 
rule. As set forth in Section 1768 of 
ECRA, all delegations, rules, 
regulations, orders, determinations, 
licenses, or other forms of 
administrative action that were made, 
issued, conducted, or allowed to 
become effective under the Export 
Administration Act of 1979 (50 U.S.C. 
4601 et seq.) (as in effect on August 12, 
2018, and as continued in effect 
pursuant to the International Emergency 
Economic Powers Act (50 U.S.C. 1701 et 
seq.)) or under the Export 
Administration Regulations, and were 
in effect as of August 13, 2018, shall 
continue in effect according to their 
terms until modified, superseded, set 
aside, or revoked under the authority of 
ECRA. 

Rulemaking Requirements 
1. Executive Orders 13563 and 12866 

direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
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environmental, public health and safety 
effects, distributive impacts, and 
equity). Executive Order 13563 
emphasizes the importance of 
quantifying both costs and benefits, of 
reducing costs, of harmonizing rules, 
and of promoting flexibility. This rule 
has been determined to be not 
significant for purposes of Executive 
Order 12866. This rule is not an 
Executive Order 13771 regulatory action 
because this rule is not significant under 
Executive Order 12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to nor be subject to a penalty 
for failure to comply with a collection 
of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This regulation 
involves collections previously 
approved by OMB under control 
number 0694–0088, Simplified Network 
Application Processing System, which 
includes, among other things, license 
applications and carries a burden 
estimate of 42.5 minutes for a manual or 
electronic submission. Total burden 
hours associated with the PRA and 
OMB control number 0694–0088 are not 
expected to increase as a result of this 
rule. You may send comments regarding 
the collection of information associated 
with this rule, including suggestions for 
reducing the burden, to Jasmeet K. 
Seehra, Office of Management and 
Budget (OMB), by email to Jasmeet_K._
Seehra@omb.eop.gov, or by fax to (202) 
395–7285. 

3. This rule does not contain policies 
with Federalism implications as that 
term is defined in Executive Order 
13132. 

4. Pursuant to § 1762 of the Export 
Control Reform Act of 2018 (50 U.S.C. 

4801–4852), which was included in the 
John S. McCain National Defense 
Authorization Act for Fiscal Year 2019, 
this action is exempt from the 
Administrative Procedure Act (5 U.S.C. 
553) requirements for notice of 
proposed rulemaking, opportunity for 
public participation, and delay in 
effective date. 

5. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by 5 U.S.C. 553, or 
by any other law, the analytical 
requirements of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., are 
not applicable. Accordingly, no 
regulatory flexibility analysis is required 
and none has been prepared. 

List of Subjects in 15 CFR Part 744 
Exports, Reporting and recordkeeping 

requirements, Terrorism. 
Accordingly, part 744 of the Export 

Administration Regulations (15 CFR 
parts 730–774) is amended as follows: 

PART 744—[AMENDED] 

■ 1. The authority citation for 15 CFR 
part 744 continues to read as follows: 

Authority: 50 U.S.C. 4801–4852; 50 U.S.C. 
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C. 
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201 
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR 
20947, 3 CFR, 1978 Comp., p. 179; E.O. 
12851, 58 FR 33181, 3 CFR, 1993 Comp., p. 
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994 
Comp., p. 950; E.O. 13026, 61 FR 58767, 3 
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR 
45167, 3 CFR, 1998 Comp., p. 208; E.O. 
13222, 66 FR 44025, 3 CFR, 2001 Comp., p. 
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001 
Comp., p. 786; Notice of September 19, 2019, 
83 FR 47799 (September 20, 2019); Notice of 
November 8, 2018, 83 FR 56253 (November 
9, 2018). 

■ 2. Supplement No. 4 to part 744 is 
amended: 
■ a. Under CHINA, PEOPLE’S 
REPUBLIC OF, by adding in 

alphabetical order, two Chinese entities, 
‘‘Jalal Rohollahnejad,’’ and ‘‘Wuhan 
IRCEN Technology’’; 
■ b. Under FRANCE, by revising one 
French entity, ‘‘Dart Aviation’’; 
■ c. Under IRAN, 
■ i. By adding in alphabetical order, six 
Iranian entities, ‘‘Ali Mehdipour 
Omrani,’’ ‘‘Aref Bali Lashak,’’ ‘‘Iran 
Air,’’ ‘‘Kamran Daneshjou,’’ ‘‘Mehdi 
Teranchi,’’ and ‘‘Sayyed Mohammad 
Mehdi Hadavi’’; and 
■ ii. By revising one Iranian entity, 
‘‘Dart Aviation’’; 
■ d. Under LEBANON, by revising one 
Lebanese entity, ‘‘EDO–ELEMED’’; 
■ e. Under PAKISTAN, by adding in 
alphabetical order, nine Pakistani 
entities, ‘‘Advance Multicom,’’ ‘‘Kepler 
Corporation,’’ ‘‘National Engineering 
Service Trading and Consultancy Co.,’’ 
‘‘Samina Pvt. Ltd.,’’ ‘‘SANCO Pakistan,’’ 
‘‘Skytech Global Pvt. Ltd.,’’ ‘‘SNTS 
Tech,’’ ‘‘Triton Educational Equipment 
& Consultancy Co.,’’ and ‘‘United 
Engineering’’; 
■ f. Under RUSSIA, by adding in 
alphabetical order, two Russian entities, 
‘‘Avilon Ltd.’’ and ‘‘Technomar’’; 
■ g. Under SINGAPORE, by revising one 
Singaporean entity, ‘‘Hia Soo Gan 
Benson’’; 
■ h. Under UNITED ARAB EMIRATES, 
by adding in alphabetical order, five 
Emirati entities, ‘‘Focus Middle East,’’ 
‘‘Pegasus General Trading FZC,’’ 
‘‘SANCO Middle East, FZC,’’ ‘‘SANCO 
Middle East, LLC,’’ and ‘‘Wellmar 
Technology FZE’’; and 
■ i. Under UNITED KINGDOM, by 
revising one British entity, ‘‘Dart 
Aviation’’. 

The additions and revisions read as 
follows: 

Supplement No. 4 to Part 744—Entity 
List 

* * * * * 

Country Entity License 
requirement 

License 
review policy 

Federal Register 
citation 

* * * * * * * 

CHINA, PEOPLE’S 
REPUBLIC OF.

* * * * * *

Jalal Rohollahnejad, a.k.a., the following two 
aliases: 

—Jalal Nejad; and 
—Jia Yuntao. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

1329, Unit 2, Building 1, Xin Shangdu, Block 
B, Optics Valley World City Plaza, Luoyu 
Road, Wuhan, Hubei, China 430000. 

* * * * * *
Wuhan IRCEN Technology, 1329, Unit 2, 

Building 1, Xin Shangdu, Block B, Optics 
Valley World City Plaza, Luoyu Road, 
Wuhan, Hubei, China 430000. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
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* * * * * * * 

FRANCE ................. * * * * * *
Dart Aviation, a.k.a., the following four 

aliases: 
—Dart Aviation Technics; 
—Dart Aviation Marlbrine S.A.R.L.; 
—MBP Trading Ltd.; and 
—SARL IEAS. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 84 FR 61541, 11/13/19. 
85 FR [INSERT FR PAGE 

NUMBER], March 16, 2020. 

3, rue de la Janaie—ZA Yves Burgot, 35400 
Saint Malo I&V, France. (See alternate ad-
dresses under Iran, Senegal and the 
United Kingdom). 

* * * * * *

* * * * * * * 

IRAN ....................... * * * * * *
Ali Mehdipour Omrani. For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Aref Bali Lashak. For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Dart Aviation, a.k.a., the following four 

aliases: 
—Dart Aviation Technics; 
—Dart Aviation Marlbrine S.A.R.L.; 
—MBP Trading Ltd.; and 
—SARL IEAS. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 84 FR 61541, 11/13/19. 
85 FR [INSERT FR PAGE 

NUMBER], March 16, 2020. 

East Unit, 1st Floor—Building No. 1, 
Solhparvar Dead End—Bimeh 5th, Karaj 
Makhsous Avenue, Tehran, Iran. (See al-
ternate addresses under France, Senegal 
and the United Kingdom). 

* * * * * *
Iran Air, Iran Air Building, Mehrabad Airport, 

P.O. Box 13185–775, Tehran, Iran. 
For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Case-by-Case review for li-
censes for the safety of civil 
aviation and the safe oper-
ation of aircraft; Presump-
tion of Denial for all others.

85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Kamran Daneshjou. For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Mehdi Teranchi. For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Sayyed Mohammad Mehdi Hadavi. For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *

* * * * * * * 

LEBANON .............. * * * * * *
EDO–ELEMED, a.k.a., the following two 

aliases: 
—EDO ELEMED; and 
—EDO/ELEMED. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 84 FR 61541, 11/13/19. 
85 FR [INSERT FR PAGE 

NUMBER], March 16, 2020. 

St. Nicolas Street, Bldg. #5—Ba’abda, Beirut, 
Lebanon; and Ashrafiyeh, St. Louis Street, 
Abou Jawdeh Bldg. 2 Floor, Beirut, Leb-
anon. (See alternate addresses under 
Syria) 

* * * * * *

* * * * * * * 

PAKISTAN ............. * * * * * *
Advance Multicom, F–1, 1st Floor, Rizwan 

Arcade, 109–C Adamjee Road, Saddar, 
Rawalpindi, Pakistan. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

See § 744.2(d) of the EAR ..... 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
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Kepler Corporation, Office No. 13, 2nd Floor, 
Jannat Arcade, G–11 Markaz, Islamabad, 
Pakistan. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
National Engineering Service Trading and 

Consultancy Company, 3rd Floor, Suite 01, 
Khyber Plaza, Fazul-ul-Haq Road, Blue 
Area Islamabad, Pakistan 46000. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

See § 744.2(d) of the EAR ..... 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Samina Pvt. Ltd., 203 Hotel Imperial Build-

ing, #2M.T. Kahn Road, Karachi, Pakistan. 
For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

SANCO Pakistan, Office No. 11, First Floor, 
City Center Plaza, D–12 Markaz, 
Islamabad, Pakistan; and House #269, 
Street #17, Sector F–10/2, Islamabad, 
Pakistan. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Skytech Global Pvt. Ltd., House No. 46A, 

Street 27, F–6/2, Islamabad, Pakistan. 
For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
SNTS Tech, Plot #C–750, First Floor, Lane 

#14, Lala Rukh, Wah Cantt, Pakistan. 
For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Triton Educational Equipment & Consultancy 

Co., Number 9, 4th floor, Khyber Plaza, 
Fazal-ul-Haq Road, Blue Area, Islamabad, 
Pakistan 46000. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

See § 744.2(d) of the EAR ..... 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
United Engineering, Office No. 5, Royal Cen-

tre, Peshawar Road, Rawalpindi, Pakistan; 
and 183C Muslim Colony, Near Kala Pul, 
Off Korangi Road, Karachi, Pakistan. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *

* * * * * * * 

RUSSIA .................. * * * * * *
Avilon Ltd., 9/1–417, Montazhnaya St., Mos-

cow, Russia. 
For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
Technomar, a.k.a., the following one alias: 
—Tehnomar. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

14–60 Vorotynskaya, Moscow, Russia; and 
29 Entuziastov Highway Floor 11, Moscow, 
Russia; and 12 Aviamotornaya Street, 
Moscow, Russia. 

* * * * * *

* * * * * * * 

SINGAPORE .......... * * * * * *
Hia Soo Gan Benson, a.k.a., the following 

three aliases: 
—Benson Hia; 
—Soo Gan Benson Hia; and 
—Thomas Yan. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 76 FR 67062, 10/31/11. 
85 FR [INSERT FR PAGE 

NUMBER], March 16, 2020. 

Blk 8 Empress Road, #0705, Singapore 
260008; and 2021 Bukit Batok Street 23, 
#02–212, Singapore 659626; and 111 
North Bridge Road, #27–01 Peninsula 
Plaza, Singapore 179098; and 50 East 
Coast Road, #2–70 Roxy Square, Singa-
pore 428769; and Block 1057 Eunos Ave-
nue 3, #02–85, Singapore 409848. 

* * * * * *

* * * * * * * 

UNITED ARAB 
EMIRATES.

* * * * * *

Focus Middle East, No. 504, Bldg. 5EA, 
Dubai Airport Free Zone, P.O. Box 
293541, Dubai, U.A.E. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *
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Pegasus General Trading FZC, a.k.a., the 
following six aliases: 

—Pegasus General Trading FZE; 
—Pegasus General Trading Company; 
—Pegasus General Trading LLC; 
—Pegasus General; 
—Pegasus Trading; and 
—Pegasus. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

Office No. 09, Building No. Q–1, Near 
Nilona/Gate No. 3, Al Dhaid Street, 
Sharjah Airport International Airport Free 
Zone, Sharjah U.A.E.; and Building Q1–09, 
Sharjah International Airport Free Zone, 
Sharjah, U.A.E.; and #R2–15, P.O. Box 
121640, SAIF Zone, Sharjah, U.A.E. 

* * * * * *
SANCO Middle East, FZC, a.k.a., the fol-

lowing one alias: 
—SANCO ME FZC. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

P.O. Box 8447, Sharjah Airport Free Zone 
(SAIF Zone), Sharjah, U.A.E.; and Ware-
house #X1–51, Al Dhaid Road (Airport 
Road), Sharjah Airport International Free 
Zone, Sharjah, U.A.E. 

SANCO Middle East, LLC, a.k.a., the fol-
lowing one alias: 

SANCO ME, LLC. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

Twin Tower 204A, Sharjah, 208, U.A.E.; and 
Office #202, 2nd Floor, Block A, Twin 
Tower, Al Entifadha Street, Al Majaz 2, 
Sharjah, U.A.E.; and Flat No. 204, Floor 
No. 2, Jamal Abdul Nasser Street, Al 
Majaz, Sharjah, U.A.E.; and P.O. Box 
83982, Sharjah, U.A.E. 

* * * * * *
Wellmar Technology FZE, Office B1–307F, 

Ajman Free Zone, Ajman, U.A.E. 
For all items subject to the 

EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 85 FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

* * * * * *

* * * * * * * 

UNITED KINGDOM * * * * * *
Dart Aviation, a.k.a., the following four 

aliases: 
—Dart Aviation Technics; 
—Dart Aviation Marlbrine S.A.R.L.; 
—MBP Trading Ltd.; and 
—SARL IEAS. 

For all items subject to the 
EAR. (See § 744.11 of the 
EAR). 

Presumption of denial ............ 84 FR 61541, 11/13/19. 85 
FR [INSERT FR PAGE 
NUMBER], March 16, 2020. 

Unit 7 Minton Distribution Park, London 
Road, Amesbury SP4 7RT Wiltshire, Lon-
don, United Kingdom; and Martlet House 
E1, Yeoman Gate Yeoman Way Worthing 
West Sussex BN13 3QZ. (See alternate 
addresses under France, Iran and Sen-
egal). 

* * * * * *

* * * * * * * 

Dated: February 11, 2020. 

Matthew S. Borman, 
Deputy Assistant Secretary for Export 
Administration. 
[FR Doc. 2020–03157 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–33–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket No. USCG–2020–0118] 

Safety Zone; New Orleans, LA 

AGENCY: Coast Guard, DHS. 

ACTION: Notice of enforcement of 
regulation. 

SUMMARY: The Coast Guard will enforce 
a temporary safety zone between mile 
marker (MM) 95.7 and MM 96.7 above 
Head of Passes, Lower Mississippi 
River, LA. This action is necessary to 
provide for the safety of life on these 
navigable waters near New Orleans, LA, 
during a fireworks display on April 7, 
2020. During the enforcement periods, 
the operator of any vessel in the 
regulated area must comply with 
directions from the Patrol Commander 
or any Official Patrol displaying a Coast 
Guard ensign. 
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DATES: The regulations in 33 CFR 
165.845 will be enforced from 8:30 p.m. 
until 10 p.m. on April 7, 2020. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions about this notice of 
enforcement, call or email Lieutenant 
Commander Corinne Plummer, Sector 
New Orleans, U.S. Coast Guard; 
telephone 504–365–2375, email 
Corinne.M.Plummer@uscg.mil. 
SUPPLEMENTARY INFORMATION: The Coast 
Guard will enforce the safety zone 
located in 33 CFR 165.845 for the Viking 
Cruise Lines—Paradigm Fireworks 
Display event from 8:30 p.m. to 10 p.m. 
on April 7, 2020. This action is being 
taken to provide for the safety of life on 
navigable waterways during this event, 
which will be located between MM 95.6 
and MM 96.6 above Head of Passes, 
Lower Mississippi River, LA. During the 
enforcement periods, if you are the 
operator of a vessel in the regulated area 
you must comply with directions from 
the Patrol Commander or any Official 
Patrol displaying a Coast Guard ensign. 

In addition to this notice of 
enforcement in the Federal Register, the 
Coast Guard plans to provide 
notification of this enforcement period 
via a Marine Safety Information Bulletin 
and Broadcast Notice to Mariners. 

Dated: March 10, 2020. 
K.M. Luttrell, 
Captain, U.S. Coast Guard, Captain of the 
Port Sector New Orleans. 
[FR Doc. 2020–05230 Filed 3–13–20; 8:45 am] 

BILLING CODE 9110–04–P 

DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 9 

RIN 2900–AQ49 

Servicemembers’ Group Life 
Insurance—Definition of Member’s 
Stillborn Child for Purposes of 
Coverage 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 

SUMMARY: The Department of Veterans 
Affairs (VA) is amending the definition 
of ‘‘member’s stillborn child’’ for 
purposes of Servicemembers’ Group Life 
Insurance (SGLI) to mean a fetus whose 
fetal weight is 350 grams or more or 
whose duration in utero is 20 completed 
weeks of gestation. As a result, a fetus 
whose duration in utero is 20 completed 
weeks of gestation but who weighs less 
than 350 grams qualifies as a ‘‘member’s 
stillborn child.’’ 
DATES: Effective Date: This rule is 
effective March 16, 2020. 

Applicability Date: VA will apply this 
rule to stillbirths occurring on or after 
March 16, 2020. 

FOR FURTHER INFORMATION CONTACT: 
Ruth Berkheimer, Department of 
Veterans Affairs Insurance Center (310/ 
290B), 5000 Wissahickon Avenue, 
Philadelphia, PA 19144, (215) 842– 
2000, ext. 4275. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: On June 
26, 2019, VA published a proposed rule 
in the Federal Register (84 FR 30060), 
which would amend the Family SGLI 
definition of the term ‘‘member’s 
stillborn child.’’ VA provided a 60-day 
comment period on the proposed rule, 
which ended on August 26, 2019. VA 
received more than 300 comments, all of 
which supported the rulemaking. 
However, forty-two of the comments, 
while supporting the proposed rule, 
included suggestions to revise the 
proposed rule. VA has organized the 
issues raised by these commenters by 
topic. 

A. Eliminate Weight/Gestation 
Requirements 

Some commenters stated that the final 
rule should eliminate weight and 
gestation requirements and cover all 
stillbirths, while other commenters 
suggested eliminating the weight 
requirement in the rule. When section 
402 of the Veterans’ Benefits 
Improvement Act of 2008, Public Law 
110–389, 122 Stat. 4145, 4174, was 
enacted, authorizing Family SGLI for a 
‘‘member’s stillborn child,’’ Congress 
indicated that Family SGLI coverage is 
not intended to cover all stillborn 
children. Rather, S. Rep. No. 110–449, at 
41 (2008), stated that the Senate 
‘‘Committee [on Veterans’ Affairs] 
expects VA to . . . define the term 
[‘‘member’s stillborn child’’] . . . 
consistent with the 1992 recommended 
reporting requirements’’ of fetal deaths 
of the Model State Vital Statistics Act 
and Regulations as drafted by the 
Centers for Disease Control and 
Prevention’s National Center for Health 
Statistics. The Model Act recommends a 
state reporting requirement of fetal 
deaths involving fetuses weighing 350 
grams or more, or if weight is unknown, 
of 20 completed weeks or more of 
gestation, calculated from the date the 
last normal menstrual period began to 
the date of delivery. Model Act section 
15. A regulatory definition of ‘‘member’s 
stillborn child’’ that contains no weight 
and/or gestational requirements would 
be inconsistent with Congressional 
intent. VA therefore will not make any 
changes based on these comments. 

B. Retroactive Family SGLI Coverage 
Ten commenters stated that the final 

rule should provide insurance coverage 
for stillbirths occurring before 
promulgation of this regulation. The 
Administrative Procedure Act generally 
contemplates rulemaking to apply 
prospectively, and the term ‘‘rule’’ is 
defined at 5 U.S.C. 551(4) to mean, in 
pertinent part, ‘‘an agency statement of 
general or particular applicability and 
future effect.’’ It is well-settled that 
agencies generally lack authority to 
issue retroactive regulations to 
implement a new policy absent an 
express statutory grant of such 
authority. Although agencies must be 
free to make and change policies within 
the boundaries established by Congress, 
Chevron, U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 
U.S. 837, 863–64 (1984), the Supreme 
Court has held that ‘‘[r]etroactivity is 
not favored in the law. Thus, 
congressional enactments and 
administrative rules will not be 
construed to have retroactive effect 
unless their language requires this 
result.’’ Bowen v. Georgetown Univ. 
Hosp., 488 U.S. 204, 208 (1988). 

Further, ‘‘a statutory grant of 
legislative rulemaking authority will 
not, as a general matter, be understood 
to encompass the power to promulgate 
retroactive rules unless the power is 
conveyed by Congress in express 
terms.’’ Id. ‘‘’The standard for finding 
such unambiguous direction is a 
demanding one.’’’ Bernklau v. Principi, 
291 F.3d 795, 805 (Fed. Cir. 2002) 
(quoting Immigration & Naturalization 
Serv. v. St. Cyr, 533 U.S. 289, 316–317 
(2001)). For example, in Liesegang v. 
Secretary of Veterans Affairs, 312 F.3d 
1368, 1377 n.1 (Fed. Cir. 2002), the U.S. 
Court of Appeals for the Federal Circuit 
stated that ‘‘settled and binding 
precedent’’ precluded the court from 
giving retroactive effect to a VA 
regulation creating a presumption of 
service connection for type-2 diabetes 
for Vietnam veterans exposed to 
herbicides. The court stated that 38 
U.S.C. 1116, which authorized the 
regulation at issue, did not contain 
‘‘express and unambiguous permission’’ 
for VA to promulgate a retroactive 
regulation. Id. 

VA declines to make this amendment 
to section 9.1(k)(1) retroactive for the 
following reasons. VA promulgated 38 
CFR 9.1(k)(1) pursuant to 38 U.S.C. 
501(a), which provides the Secretary of 
Veterans Affairs with the authority to 
prescribe all ‘‘necessary’’ and 
‘‘appropriate’’ rules, including 
interpretative rules, to carry out the 
laws administered by the VA. That 
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statute contains no express and 
unambiguous permission to issue 
retroactive regulations or policies. 

Assuming arguendo that VA’s 
rulemaking authority under section 
501(a) extends to assigning a retroactive 
effective date in the abstract, doing so 
would be inconsistent with VA’s usual 
and longstanding practice to make 
substantive regulations effective 
prospectively. E.g. 83 FR 53179 (Oct. 22, 
2018); McKinney v. McDonald, 796 F.3d 
1377, 1384–85 (Fed. Cir. 2015) (VA did 
not act unreasonably in using 
prospective effective date for 
liberalization regulation). This policy 
‘‘helps ensure that all new liberalizing 
regulations are applied in a fair and 
consistent manner’’ and ‘‘serves the 
interests of orderly administration and 
clarity in the law.’’ 83 FR 53179. A 
retroactive effective date for this 
regulation would also be inconsistent 
with Congress’ approach in enacting 
title-38 statutes, including statutes 
authorizing Family SGLI and providing 
Family SGLI coverage for stillborn 
children. Veterans’ Survivor Benefits 
Improvements Act of 2001, Public Law 
107–14, 4(g), 115 Stat. 25, 30 (making 
Family SGLI effective on first day of 
first month that begins more than 120 
days after enactment of Act); Public Law 
110–389, 402, 122 Stat. 4174. VA will 
therefore make the amendment to 
section 9.1(k)(1) effective on the date of 
publication of this final-rule notice, and 
the rule will be applicable to stillbirths 
occurring on or after that date. 

C. Family SGLI Coverage for Medical 
Expenses Related to Pregnancy or 
Delivery 

One commenter suggested that the 
final rule should cover medical 
expenses related to any type of 
pregnancy or delivery. Section 
1967(a)(1) of title 38, United States 
Code, provides automatic SGLI coverage 
on the life of an insured’s dependent 
spouse or children. The statute does not 
authorize reimbursement of medical 
expenses, including those related to 
pregnancy or delivery. Therefore, VA 
will not make any changes based on this 
comment. 

D. Coverage for Abortions 
One commenter expressed support 

and appreciation for the proposal to 
extend coverage to situations where 
fetal weight is less than 350 grams. The 
comment seems to suggest that an 
aborted fetus could qualify as a 
‘‘stillborn child’’ absent the change 
caused by this final rule. We note that 
when VA promulgated 38 CFR 9.1(k) in 
2009 to define ‘‘member’s stillborn 
child,’’ we specifically excluded, in 

paragraph (k)(2), a fetus or child 
extracted for purposes of an abortion 
from the definition. VA explained that 
this exclusion was consistent with 
Congressional intent that VA issue 
implementing regulations that define 
the term ‘‘stillborn child’’ consistent 
with the 1992 recommended reporting 
requirements of the Model State Vital 
Statistics Act and Regulations. 74 FR 
59748 (Nov. 18, 2009). The Model Act 
recommends a state reporting 
requirement of fetal deaths involving 
fetuses weighing 350 grams or more, or 
if weight is unknown, of 20 completed 
weeks or more of gestation, calculated 
from the date the last normal menstrual 
period began to the date of delivery. Id.; 
Model Act section 15. In addition, the 
Model Act defines ‘‘fetal death’’ to mean 
‘‘death prior to the complete expulsion 
or extraction from its mother of a 
product of human conception, 
irrespective of the duration of 
pregnancy and which is not an induced 
termination of pregnancy.’’ Id.; Model 
Act section (1)(b). VA has not proposed 
amending current 38 CFR 9.1(k)(2), 
which provides that the term ‘‘member’s 
stillborn child’’ does not include any 
fetus or child extracted for purposes of 
an abortion. Therefore, VA will not 
make changes based on this comment. 

Based on the rationale set forth in the 
SUPPLEMENTARY INFORMATION to the 
proposed rule and in this final rule, VA 
adopts the proposed rule, without 
change, as a final rule. 

Administrative Procedure Act 
The Secretary of Veterans Affairs 

finds that there is good cause under 5 
U.S.C. 553(d)(1) and (d)(3) to publish 
this rule with an immediate effective 
date rather than 30 days after 
publication. This rule relieves a 
restriction on coverage for a member’s 
stillborn child. The rule will be 
beneficial to servicemembers and their 
families and was uniformly supported 
by the public comments we received. 
Making the rule effective immediately 
will allow Family SGLI to be paid to 
servicemembers for stillbirths that 
qualify under the liberalizing 
amendment to § 9.1(k) and may occur 
within the 30-day period following 
publication. 

Paperwork Reduction Act 
This final rule contains no provisions 

constituting a collection of information 
under the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501–3521). 

Regulatory Flexibility Act 
The Secretary hereby certifies that the 

adoption of this final rule will not have 
a significant economic impact on a 

substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601–612. 
Family SGLI is part of the SGLI policy 
purchased by the Secretary of Veterans 
Affairs from Prudential Insurance 
Company of America. 38 U.S.C. 1966(a). 
Premiums for Family SGLI are deducted 
from servicemembers’ basic pay or other 
pay by the Secretary of each uniformed 
service. 38 U.S.C. 1969(a). The Office of 
Servicemembers’ Group Life Insurance, 
the administrative office established by 
Prudential pursuant to 38 U.S.C. 
1966(b), administers Family SGLI, 
decides claims, and pays out proceeds. 
As a result, this rulemaking will not 
directly affect small entities. Therefore, 
pursuant to 5 U.S.C. 605(b), the initial 
and final regulatory flexibility analysis 
requirements of 5 U.S.C. 603 and 604 do 
not apply. 

Executive Orders 12866, 13563, and 
13771 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, and other advantages; 
distributive impacts; and equity). 
Executive Order 13563 (Improving 
Regulation and Regulatory Review) 
emphasizes the importance of 
quantifying both costs and benefits, 
reducing costs, harmonizing rules, and 
promoting flexibility. The Office of 
Information and Regulatory Affairs has 
determined that this rule is not a 
significant regulatory action under 
Executive Order 12866. VA’s impact 
analysis can be found as a supporting 
document at http://
www.regulations.gov, usually within 48 
hours after the rulemaking document is 
published. Additionally, a copy of the 
rulemaking and its impact analysis are 
available on VA’s website at http://
www.va.gov/orpm by following the link 
for VA Regulations Published from FY 
2004 Through Fiscal Year to Date. 

This rule is not an E.O. 13771 
regulatory action because this rule is not 
significant under E.O. 12866. 

Unfunded Mandates 
The Unfunded Mandates Reform Act 

of 1995 requires, at 2 U.S.C. 1532, that 
agencies prepare an assessment of 
anticipated costs and benefits before 
issuing any rule that may result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
(adjusted annually for inflation) in any 

VerDate Sep<11>2014 16:35 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00069 Fmt 4700 Sfmt 4700 E:\FR\FM\16MRR1.SGM 16MRR1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 R

U
LE

S

http://www.regulations.gov
http://www.regulations.gov
http://www.va.gov/orpm
http://www.va.gov/orpm


14802 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Rules and Regulations 

1 year. This final rule will have no such 
effect on State, local, and tribal 
governments, or on the private sector. 

Congressional Review Act 

Pursuant to the Congressional Review 
Act (5 U.S.C. 801 et seq.), the Office of 
Information and Regulatory Affairs has 
determined that this rule is not a ‘‘major 
rule’’ as defined by 5 U.S.C. 804(2). 

Catalog of Federal Domestic Assistance 

The Catalog of Federal Domestic 
Assistance number and title for the 
program affected by this document is 
64.103, Life Insurance for Veterans. 

List of Subjects in Part 9 

Life insurance, Military personnel, 
Veterans. 

Signing Authority 

The Secretary of Veterans Affairs, or 
designee, approved this document and 
authorized the undersigned to sign and 
submit the document to the Office of the 
Federal Register for publication 
electronically as an official document of 
the Department of Veterans Affairs. 
Pamela Powers, Chief of Staff, 
Department of Veterans Affairs, 
approved this document on February 
25, 2020, for publication. 

Jeffrey M. Martin, 
Assistant Director, Office of Regulation Policy 
& Management, Office of the Secretary, 
Department of Veterans Affairs. 

For the reasons set forth in the 
preamble VA amends 38 CFR part 9 as 
follows: 

PART 9—SERVICEMEMBERS’ GROUP 
LIFE INSURANCE AND VETERANS’ 
GROUP LIFE INSURANCE 

■ 1. The authority citation for part 9 
continues to read as follows: 

Authority: 38 U.S.C. 501, 1965–1980A, 
unless otherwise noted. 

■ 2. Amend § 9.1 by revising paragraph 
(k)(1) to read as follows: 

§ 9.1 Definitions. 

* * * * * 
(k)(1) The term member’s stillborn 

child means a member’s biological 
child— 

(i) Whose death occurs before 
expulsion, extraction, or delivery; and 

(ii) Whose— 
(A) Fetal weight is 350 grams or more; 

or 
(B) Duration in utero is 20 completed 

weeks of gestation or more, calculated 
from the date the last normal menstrual 

period began to the date of expulsion, 
extraction, or delivery. 
* * * * * 
[FR Doc. 2020–05042 Filed 3–13–20; 8:45 am] 

BILLING CODE 8320–01–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 635 

[Docket No. 191125–0090] 

RTID 0648–XA073 

Atlantic Highly Migratory Species; 
Commercial Aggregated Large Coastal 
Sharks and Hammerhead Sharks in the 
Western Gulf of Mexico Sub-Region; 
Closure 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; closure. 

SUMMARY: NMFS is closing the 
commercial fishery for the aggregated 
large coastal sharks (LCS) and 
hammerhead shark management groups 
in the western Gulf of Mexico sub- 
region. This action is necessary because 
the commercial landings of sharks in the 
aggregated LCS management group in 
the western Gulf of Mexico sub-region 
for the 2020 fishing season are projected 
to reach 80 percent of the available 
commercial quota, and are projected to 
reach 100 percent of the quota by the 
end of the fishing season, and the 
aggregated LCS and hammerhead shark 
management groups are quota-linked 
under the regulations. This closure will 
affect anyone commercially fishing for 
sharks in the western Gulf of Mexico 
sub-region. 
DATES: The commercial fishery for the 
aggregated LCS and hammerhead shark 
management groups in the western Gulf 
of Mexico sub-region are closed 
effective 11:30 p.m. local time March 
14, 2020, until the end of the 2020 
fishing season on December 31, 2020, or 
until and if NMFS announces via a 
notice in the Federal Register that 
additional quota is available and the 
season is reopened. 
FOR FURTHER INFORMATION CONTACT: Guy 
DuBeck or Guy Eroh 301–427–8503; fax 
301–713–1917. 
SUPPLEMENTARY INFORMATION: The 
Atlantic shark fisheries are managed 
under the 2006 Consolidated Highly 
Migratory Species (HMS) Fishery 
Management Plan (FMP), its 

amendments, and implementing 
regulations (50 CFR part 635) issued 
under authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act (16 U.S.C. 1801 et 
seq.). 

Under § 635.5(b)(1), dealers must 
electronically submit reports on sharks 
that are first received from a vessel on 
a weekly basis through a NMFS- 
approved electronic reporting system. 
Reports must be received by no later 
than midnight, local time, of the first 
Tuesday following the end of the 
reporting week unless the dealer is 
otherwise notified by NMFS. Under 
§ 635.28(b)(4), the quotas of certain 
species and/or management groups are 
linked. If quotas are linked, when the 
specified quota threshold for one 
management group or species is reached 
and that management group or species 
is closed, the linked management group 
or species closes at the same time 
(§ 635.28(b)(3)). The quotas for the 
aggregated LCS and hammerhead shark 
management groups in the western Gulf 
of Mexico sub-region are linked 
(§ 635.28(b)(4)(iii)). 

Under § 635.28(b)(3), when NMFS 
calculates that the landings for any 
linked species and/or management 
group have reached or are projected to 
reach a threshold of 80 percent of the 
available quota, and are projected to 
reach 100 percent of the relevant quota 
by the end of the fishing season, NMFS 
will file for publication with the Office 
of the Federal Register a notice of an 
overall, regional, and/or sub-regional 
closure, as applicable, for the linked 
species and/or management groups that 
will be effective no fewer than 4 days 
from date of filing. From the effective 
date and time of the closure until and 
if NMFS announces, via a notice in the 
Federal Register, that additional quota 
is available and the season is reopened, 
the fisheries for all linked species and/ 
or management groups are closed, even 
across fishing years. 

On November 29, 2019 (84 FR 65690), 
NMFS announced that for 2020, the 
commercial western Gulf of Mexico 
aggregated LCS sub-regional quota was 
72.0 mt dw (158,724 lb dw) and the 
western Gulf of Mexico hammerhead 
sharks sub-regional quota was 11.9 mt 
dw (26,301 lb dw). Dealer reports 
received through March 5, 2020, 
indicate that 79 percent (56.9 mt dw) of 
the available western Gulf of Mexico 
aggregated LCS management group sub- 
regional quota has been landed and that 
less than 1 percent (<1.0 mt dw) of the 
available western Gulf of Mexico 
hammerhead sharks sub-regional quota 
has been landed. Based on these dealer 
reports, the western Gulf of Mexico 
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aggregated LCS management group sub- 
regional quota is projected to exceed 80 
percent of the available quota very soon 
and is projected to exceed 100 percent 
of the available quota before the end of 
the fishing season. Thus, NMFS has 
determined that a closure of the 
commercial western Gulf of Mexico 
aggregated LCS fishery is warranted at 
this time. While the western Gulf of 
Mexico hammerhead shark sub-regional 
quota has reached less than 1 percent of 
the available quota, it is linked to the 
aggregated LCS fishery, and therefore, 
closes when the aggregated LCS 
management group in the western Gulf 
of Mexico sub-region closes. 
Accordingly, NMFS is closing the 
commercial aggregated LCS and 
hammerhead shark management groups 
in the western Gulf of Mexico sub- 
region as of 11:30 p.m. local time March 
14, 2020. 

All other shark species or 
management groups in the western Gulf 
of Mexico sub-region that are currently 
open will remain open, including the 
commercial blacktip sharks, non- 
blacknose small coastal sharks, blue 
sharks, smoothhound sharks, and 
pelagic sharks other than porbeagle or 
blue sharks. 

The boundary between the Gulf of 
Mexico region and the Atlantic region is 
defined at § 635.27(b)(1) as a line 
beginning on the East Coast of Florida 
at the mainland at 25°20.4′ N lat, 
proceeding due east. Any water and 
land to the south and west of that 
boundary is considered for the purposes 
of monitoring and setting quotas, to be 
within the Gulf of Mexico region. The 
boundary between the western and 
eastern Gulf of Mexico sub-regions is 
drawn along 88° 00′ W long 
(§ 635.27(b)(1)(ii)). Persons fishing 
aboard vessels issued a commercial 
shark limited access permit (LAP) under 
§ 635.4 may still retain sharks in the 
aggregated LCS and/or hammerhead 
shark management groups in the eastern 
Gulf of Mexico sub-region (east of 88° 
00′ W long). 

During the closure, retention of sharks 
in the aggregated LCS and/or 
hammerhead shark management groups 
in the western Gulf of Mexico sub- 
region is prohibited for persons fishing 
aboard vessels issued a commercial 
shark LAP under § 635.4. However, 
persons aboard a commercially 
permitted vessel that is also properly 
permitted to operate as a charter vessel 
or headboat for HMS, has a shark 
endorsement, and is engaged in a for- 
hire trip could fish under the 
recreational retention limits for sharks 
and ‘‘no sale’’ provisions (§ 635.22(c)). 
Similarly, persons aboard a 

commercially permitted vessel that 
possesses a valid shark research permit 
under § 635.32 may continue to harvest 
and sell aggregated LCS and/or 
hammerhead sharks in the western Gulf 
of Mexico sub-region pursuant to the 
terms and conditions of the shark 
research permit, if a NMFS-approved 
observer is onboard and the shark 
research fishery, as applicable, is open. 

During this closure, a shark dealer 
issued a permit pursuant to § 635.4 may 
not purchase or receive aggregated LCS 
and/or hammerhead sharks in the 
western Gulf of Mexico sub-region from 
a vessel issued an Atlantic shark LAP, 
except that a permitted shark dealer or 
processor may possess aggregated LCS 
and/or hammerhead sharks in the 
western Gulf of Mexico sub-region that 
were harvested, off-loaded, and sold, 
traded, or bartered prior to the effective 
date of the closure and were held in 
storage consistent with § 635.28(b)(6). 
Additionally, a permitted shark dealer 
may possess aggregated LCS and/or 
hammerhead sharks in the western Gulf 
of Mexico sub-region that were 
harvested by a vessel issued a valid 
shark research fishery permit per 
§ 635.32 with a NMFS-approved 
observer onboard during the trip the 
sharks were taken on as long as the LCS 
research fishery quota remains open. 
Similarly, a shark dealer issued a permit 
pursuant to § 635.4 may, in accordance 
with relevant State regulations, 
purchase or receive aggregated LCS and/ 
or hammerhead sharks in the western 
Gulf of Mexico sub-region if the sharks 
were harvested, off-loaded, and sold, 
traded, or bartered from a vessel that 
fishes only in State waters and that has 
not been issued an Atlantic Shark LAP, 
HMS Angling permit, or HMS Charter/ 
Headboat permit pursuant to § 635.4. 

Classification 
Pursuant to 5 U.S.C. 553(b)(B), the 

Assistant Administrator for Fisheries, 
NOAA (AA), finds that providing prior 
notice and public comment for this 
action is impracticable and contrary to 
the public interest because the fishery is 
currently underway and any delay in 
this action would result in overharvest 
of the quotas for these species and 
management groups and thus would be 
inconsistent with fishery management 
requirements and objectives. The 
regulations implementing the 2006 
Consolidated HMS FMP and 
amendments provide for inseason 
retention limit adjustments and fishery 
closures to respond to the unpredictable 
nature of availability on the fishing 
grounds, the migratory nature of the 
species, and the regional variations. 
NMFS is not able to give notice sooner 

nor would sooner notice be practicable 
given the structure of the regulations, 
which close the fisheries under 
specified regulatory criteria or 
thresholds, and closure determinations 
need to be based on near real-time data 
to balance fishing opportunities against 
the management goal of preventing 
quota overharvests. Similarly, affording 
prior notice and opportunity for public 
comment on this action is contrary to 
the public interest because if a quota is 
exceeded, the stock may be negatively 
affected and fishermen ultimately could 
experience reductions in the available 
quota and a lack of fishing opportunities 
in future seasons. For these reasons, the 
AA also finds good cause to waive the 
30-day delay in effective date pursuant 
to 5 U.S.C. 553(d)(3). This action is 
required under § 635.28(b)(3) and 
§ 635.28(b)(4) and is exempt from 
review under Executive Order 12866. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 10, 2020. 
Karyl K. Brewster-Geisz, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2020–05217 Filed 3–10–20; 4:15 pm] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 679 

[Docket No. 200221–0062; RTID 0648– 
XY081] 

Fisheries of the Exclusive Economic 
Zone Off Alaska; Pollock in Statistical 
Area 630 in the Gulf of Alaska 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; closure. 

SUMMARY: NMFS is prohibiting directed 
fishing for pollock in Statistical Area 
630 in the Gulf of Alaska (GOA). This 
action is necessary to prevent exceeding 
the B season allowance of the 2020 total 
allowable catch of pollock for Statistical 
Area 630 in the GOA. 
DATES: Effective 1200 hrs, Alaska local 
time (A.l.t.), March 11, 2020, through 
1200 hrs, A.l.t., May 31, 2020. 
FOR FURTHER INFORMATION CONTACT: Phil 
Ganz, 907–586–7228. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
GOA exclusive economic zone 
according to the Fishery Management 
Plan for Groundfish of the Gulf of 
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Alaska (FMP) prepared by the North 
Pacific Fishery Management Council 
under authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act. Regulations governing 
fishing by U.S. vessels in accordance 
with the FMP appear at subpart H of 50 
CFR part 600 and 50 CFR part 679. 

The B season allowance of the 2020 
total allowable catch (TAC) of pollock in 
Statistical Area 630 of the GOA is 2,318 
metric tons (mt) as established by the 
final 2020 and 2021 harvest 
specifications for groundfish in the GOA 
(85 FR 13802, March 10, 2020). 

In accordance with § 679.20(d)(1)(i), 
the Regional Administrator has 
determined that the B season allowance 
of the 2020 TAC of pollock in Statistical 
Area 630 of the GOA will soon be 
reached. Therefore, the Regional 
Administrator is establishing a directed 
fishing allowance of 1,800 mt and is 
setting aside the remaining 518 mt as 
bycatch to support other anticipated 
groundfish fisheries. In accordance with 

§ 679.20(d)(1)(iii), the Regional 
Administrator finds that this directed 
fishing allowance has been reached. 
Consequently, NMFS is prohibiting 
directed fishing for pollock in Statistical 
Area 630 of the GOA. 

While this closure is effective the 
maximum retainable amounts at 
§ 679.20(e) and (f) apply at any time 
during a trip. 

Classification 

This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA 
(AA), finds good cause to waive the 
requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B) as such requirement is 
impracticable and contrary to the public 
interest. This requirement is 
impracticable and contrary to the public 
interest as it would prevent NMFS from 
responding to the most recent fisheries 

data in a timely fashion and would 
delay the closure of directed fishing for 
pollock in Statistical Area 630 of the 
GOA. NMFS was unable to publish a 
notice providing time for public 
comment because the most recent, 
relevant data only became available as 
of March 10, 2020. 

The AA also finds good cause to 
waive the 30-day delay in the effective 
date of this action under 5 U.S.C. 
553(d)(3). This finding is based upon 
the reasons provided above for waiver of 
prior notice and opportunity for public 
comment. 

This action is required by § 679.20 
and is exempt from review under 
Executive Order 12866. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 11, 2020. 
Karyl K. Brewster-Geisz, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2020–05287 Filed 3–11–20; 4:15 pm] 

BILLING CODE 3510–22–P 

VerDate Sep<11>2014 16:35 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00072 Fmt 4700 Sfmt 9990 E:\FR\FM\16MRR1.SGM 16MRR1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 R

U
LE

S



This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
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Vol. 85, No. 51 

Monday, March 16, 2020 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

6 CFR Part 5 

[Docket No. DHS–2019–0046] 

Privacy Act of 1974: Implementation of 
Exemptions; Department of Homeland 
Security/ALL–043 Enterprise Biometric 
Administrative Records (EBAR) 
System of Records 

AGENCY: Department of Homeland 
Security. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Department of Homeland 
Security is giving concurrent notice of a 
newly established system of records 
pursuant to the Privacy Act of 1974 for 
the ‘‘Department of Homeland Security/ 
ALL–043 Enterprise Biometric 
Administrative Records (EBAR) System 
of Records’’ and this proposed 
rulemaking. In this proposed 
rulemaking, the Department proposes to 
exempt portions of the system of records 
from one or more provisions of the 
Privacy Act because of criminal, civil, 
and administrative enforcement 
requirements. 

DATES: Comments must be received on 
or before April 15, 2020. 
ADDRESSES: You may submit comments, 
identified by docket number DHS– 
2019–043 by one of the following 
methods: 

• Federal e-Rulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–343–4010. 
• Mail: Jonathan R. Cantor, Acting 

Chief Privacy Officer, Privacy Office, 
Department of Homeland Security, 
Washington, DC 20528–0655. 

Instructions: All submissions received 
must include the agency name and 
docket number for this notice. All 
comments received will be posted 
without change to http://
www.regulations.gov, including any 
personal information provided. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://
www.regulations.gov. 
FOR FURTHER INFORMATION CONTACT: For 
questions please contact: Jonathan R. 
Cantor, (202–343–1717), Acting Chief 
Privacy Officer, Privacy Office, 
Department of Homeland Security, 
Washington, DC 20528–0655. 
SUPPLEMENTARY INFORMATION: 

I. Background 
In accordance with the Privacy Act of 

1974, 5 U.S.C. 552a, the Department of 
Homeland Security (DHS) proposes to 
establish a new DHS system of records 
titled ‘‘DHS/ALL–043 Enterprise 
Biometric Administrative Records 
(EBAR) System of Records (SOR).’’ 

This system of records allows the 
DHS to collect and maintain 
administrative and technical records 
associated with the enterprise biometric 
system known as the Automated 
Biometric Identification System (IDENT) 
and its successor information 
technology system, currently in 
development, called the Homeland 
Advanced Recognition Technology 
(HART). 

The information is collected by, on 
behalf of, in support of, or in 
cooperation with DHS and its 
components that may contain 
personally identifiable information 
collected by Federal, state, local, tribal, 
foreign, or international agencies, 
consistent with any applicable laws, 
rules, regulations, and information 
sharing and access agreements or 
arrangements. 

Component system SORNs and the 
DHS/ALL–041 Enterprise Biometric 
Records (EBR) SORN cover the 
biometric data itself, but OBIM’s 
biometric repository generates technical 
and administrative information 
necessary to carry out functions that are 
not explicitly outlined in component 
source-system SORNs. For example, to 
more accurately identify individuals 
and ensure that all encounters are 
appropriately linked, IDENT and its 
successor information technology (IT) 
system, HART, will generate, store, and 
retrieve data by unique numbers or 
sequence of numbers and characters. 
These unique numbers or sequence of 
numbers and characters, also known as 
enumerators, link individuals with their 
encounters, biometrics, records, and 

other data elements. The EBAR SOR 
will be used for OBIM analysis and 
reporting functions in support of 
international data sharing efforts, 
redress functions, and the reporting and 
analysis functions of OBIM. 

Consistent with DHS’s mission, 
information covered by DHS/ALL–043 
EBAR may be shared with DHS 
Components that have a need to know 
the information to carry out their 
national security, law enforcement, 
immigration, intelligence, or other 
homeland security functions. In 
addition, DHS may share information 
with appropriate Federal, state, local, 
tribal, territorial, foreign, or 
international government agencies 
consistent with the routine uses set 
forth in the EBAR system of records 
notice. 

Additionally, DHS is issuing this 
Notice of Proposed Rulemaking to 
exempt this system of records from 
certain provisions of the Privacy Act. 
The system of records notice is 
published elsewhere in this Federal 
Register. This newly established system 
will be included in DHS’s inventory of 
record systems. 

II. Privacy Act 
The Privacy Act embodies fair 

information practice principles in a 
statutory framework governing the 
means by which Federal Government 
agencies collect, maintain, use, and 
disseminate individuals’ records. The 
Privacy Act applies to information that 
is maintained in a ‘‘system of records.’’ 
A ‘‘system of records’’ is a group of any 
records under the control of an agency 
from which information is retrieved by 
the name of the individual or by some 
identifying number, symbol, or other 
identifying particular assigned to the 
individual. In the Privacy Act, an 
individual is defined to encompass U.S. 
citizens and lawful permanent 
residents. Additionally, the Judicial 
Redress Act (JRA) provides a statutory 
right to covered persons to make 
requests for access and amendment to 
covered records, as defined by the JRA, 
along with judicial review for denials of 
such requests. In addition, the JRA 
prohibits disclosures of covered records, 
except as otherwise permitted by the 
Privacy Act. 

The Privacy Act allows government 
agencies to exempt certain records from 
certain provisions of the Privacy Act. If 
an agency claims an exemption, 
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however, it must issue a Notice of 
Proposed Rulemaking to make clear to 
the public the reasons why a particular 
exemption is claimed. 

DHS is claiming exemptions from 
certain requirements of the Privacy Act 
for DHS/ALL–043 Enterprise Biometric 
Administrative Records System of 
Records. Some information in this 
system of records relates to official DHS 
national security, law enforcement, and 
intelligence activities. These 
exemptions are needed to protect 
information relating to DHS activities 
from disclosure to subjects or others 
related to these activities. Specifically, 
the exemptions are required to: Preclude 
subjects of these activities from 
frustrating these processes; avoid 
disclosure of insider threat techniques; 
protect the identities and physical safety 
of confidential informants and law 
enforcement personnel; ensure DHS’s 
ability to obtain information from third 
parties and other sources; protect the 
privacy of third parties; and safeguard 
classified information. Disclosure of 
information to the subject of the inquiry 
could also permit the subject to avoid 
detection or apprehension. 

In appropriate circumstances, when 
compliance would not appear to 
interfere with or adversely affect the law 
enforcement purposes of this system 
and the overall law enforcement 
process, the applicable exemptions may 
be waived on a case by case basis. 

A notice of system of records DHS/ 
ALL–043 Enterprise Biometric 
Administrative Records System of 
Records is also published in this issue 
of the Federal Register. 

List of Subjects in 6 CFR Part 5 
Freedom of information; Privacy. 
For the reasons stated in the 

preamble, DHS proposes to amend 
chapter I of title 6, Code of Federal 
Regulations, as follows: 

PART 5—DISCLOSURE OF RECORDS 
AND INFORMATION 

■ 1. The authority citation for Part 5 
continues to read as follows: 

Authority: 6 U.S.C. 101 et seq.; Pub. L. 
107–296, 116 Stat. 2135; 5 U.S.C. 301. 
■ 2. Add at the end of Appendix C to 
Part 5, the following new paragraph 84: 

Appendix C to Part 5—DHS Systems of 
Records Exempt From the Privacy Act 

* * * * * 
84. The DHS/ALL–043 Enterprise 

Biometric Administrative Records 
(EBAR) System of Records consists of 
electronic and paper records and will be 
used by DHS and its components. The 
DHS/ALL–043 EBAR System of Records 

covers information held by DHS in 
connection with various missions and 
functions, including, but not limited to 
the enforcement of civil and criminal 
laws; investigations, inquiries, and 
proceedings there under; and national 
security and intelligence activities. The 
system of records covers information 
that is collected by, on behalf of, in 
support of, or in cooperation with DHS 
and its components and may contain 
personally identifiable information 
collected by other federal, state, local, 
tribal, foreign, or international 
government agencies. 

The Secretary of Homeland Security, 
pursuant to 5 U.S.C. 552a(j)(2), has 
exempted this system from the 
following provisions of the Privacy Act: 
5 U.S.C. 552a(c)(3), (c)(4); (d); (e)(1), 
(e)(2), (e)(3), (e)(4)(G), (e)(4)(H), (e)(4)(I), 
(e)(5), (e)(8); (f); and (g). Additionally, 
the Secretary of Homeland Security, 
pursuant to 5 U.S.C. 552a(k)((1), (k)(2), 
and (k)(5), has exempted this system 
from the following provisions of the 
Privacy Act: 5 U.S.C. 552a(c)(3); (d); 
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I); and 
(f). 

Where a record received from another 
system has been exempted in that 
source system under 5 U.S.C. 552a(j)(2), 
5 U.S.C. 552a(k)(1), (k)(2), and (k)(5), 
DHS will claim the same exemptions for 
those records that are claimed for the 
original primary systems of records from 
which they originated and claims any 
additional exemptions set forth here. 

Exemptions from these particular 
subsections are justified on a case-by- 
case basis and determined at the time a 
request is made, for the following 
reasons: 

(a) From subsection (c)(3) and (4) 
(Accounting for Disclosures) because 
release of the accounting of disclosures 
could alert the subject of an 
investigation of an actual or potential 
criminal, civil, or regulatory violation to 
the existence of that investigation and 
reveal investigative interest on the part 
of DHS and the recipient agency. 
Disclosure of the accounting would 
therefore present a serious impediment 
to law enforcement efforts and efforts to 
preserve national security. Disclosure of 
the accounting would also permit the 
subject of a record to impede the 
investigation, to tamper with witnesses 
or evidence, and to avoid detection or 
apprehension, which would undermine 
the entire investigative process. When 
an investigation has been completed, 
information on disclosures made may 
continue to be exempted if the fact that 
an investigation occurred remains 
sensitive after completion. 

(b) From subsection (d) (Access and 
Amendment to Records) because 

providing access or permitting 
amendment to the records contained in 
this system of records could inform the 
subject of an investigation of an actual 
or potential criminal, civil, or regulatory 
violation to the existence of that 
investigation and reveal investigative 
interest on the part of DHS or another 
agency. Access to the records could 
permit the subject of a record to impede 
the investigation, to tamper with 
witnesses or evidence, and to avoid 
detection or apprehension. Amendment 
of the records could interfere with 
ongoing investigations and law 
enforcement activities and would 
impose an unreasonable administrative 
burden by requiring investigations to be 
continually reinvestigated. In addition, 
permitting access and amendment to 
such information could disclose 
security-sensitive information that 
could be detrimental to homeland 
security. 

(c) From subsection (e)(1) (Relevancy 
and Necessity of Information) because 
in the course of investigations into 
potential violations of federal law, the 
accuracy of information obtained or 
introduced occasionally may be unclear, 
or the information may not be strictly 
relevant or necessary to a specific 
investigation. In the interests of effective 
law enforcement, it is appropriate to 
retain all information that may aid in 
establishing patterns of unlawful 
activity. 

(d) From subsection (e)(2) (Collection 
of Information from Individuals) 
because requiring that information be 
collected from the subject of an 
investigation would alert the subject to 
the nature or existence of the 
investigation, thereby interfering with 
that investigation and related law 
enforcement activities. 

(e) From subsection (e)(3) (Notice to 
Subjects) because providing such 
detailed information could impede law 
enforcement by compromising the 
existence of a confidential investigation 
or reveal the identity of witnesses or 
confidential informants. 

(f) From subsections (e)(4)(G), 
(e)(4)(H), and (e)(4)(I) (Agency 
Requirements) and (f) (Agency Rules), 
because portions of this system are 
exempt from the individual access 
provisions of subsection (d) for the 
reasons noted above, and therefore DHS 
is not required to establish 
requirements, rules, or procedures with 
respect to such access. Providing notice 
to individuals with respect to existence 
of records pertaining to them in the 
system of records or otherwise setting 
up procedures pursuant to which 
individuals may access and view 
records pertaining to themselves in the 
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system would undermine investigative 
efforts and reveal the identities of 
witnesses, and potential witnesses, and 
confidential informants. 

(g) From subsection (e)(5) (Collection 
of Information) because with the 
collection of information for law 
enforcement purposes, it is impossible 
to determine in advance what 
information is accurate, relevant, timely, 
and complete. Compliance with 
subsection (e)(5) would preclude DHS 
agents from using their investigative 
training and exercise of good judgment 
to both conduct and report on 
investigations. 

(h) From subsection (e)(8) (Notice on 
Individuals) because compliance would 
interfere with DHS’s ability to obtain, 
serve, and issue subpoenas, warrants, 
and other law enforcement mechanisms 
that may be filed under seal and could 
result in disclosure of investigative 
techniques, procedures, and evidence. 

(i) From subsection (g) (Civil 
Remedies) to the extent that the system 
is exempt from other specific 
subsections of the Privacy Act. 

Jonathan R. Cantor, 
Acting Chief Privacy Officer, Department of 
Homeland Security. 
[FR Doc. 2020–04985 Filed 3–13–20; 8:45 am] 

BILLING CODE 9110–9B–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2020–0258; Product 
Identifier 2018–SW–002–AD] 

RIN 2120–AA64 

Airworthiness Directives; Leonardo 
S.p.A. Helicopters 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
Leonardo S.p.A. Model AW169 
helicopters. This proposed AD would 
require modifying the weight on wheels 
(WoW) support installation on the main 
landing gear (MLG). This proposed AD 
is prompted by a report that an 
inappropriately tightened WoW support 
could result in a rotation of the support 
and improper WoW switch 
performance. The actions of this 
proposed AD are intended to correct an 
unsafe condition on these products. 
DATES: The FAA must receive comments 
on this proposed AD by May 15, 2020. 

ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Docket: Go to 
https://www.regulations.gov. Follow the 
online instructions for sending your 
comments electronically. 

• Fax: 202–493–2251. 
• Mail: Send comments to the U.S. 

Department of Transportation, Docket 
Operations, M–30, West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Avenue SE, Washington, DC 
20590–0001. 

• Hand Delivery: Deliver to the 
‘‘Mail’’ address between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

Examining the AD Docket 

You may examine the AD docket on 
the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2020– 
0258; or in person at Docket Operations 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The AD docket contains this proposed 
AD, the European Union Aviation 
Safety Agency (previously European 
Aviation Safety Agency) (EASA) AD, 
any comments received, and other 
information. The street address for 
Docket Operations is listed above. 
Comments will be available in the AD 
docket shortly after receipt. 

For service information identified in 
this proposed rule, contact Leonardo 
S.p.A. Helicopters, Emanuele Bufano, 
Head of Airworthiness, Viale G.Agusta 
520, 21017 C. Costa di Samarate (Va) 
Italy; telephone +39–0331–225074; fax 
+39–0331–229046; or at https://
www.leonardocompany.com/en/home. 
You may view the referenced service 
information at the FAA, Office of the 
Regional Counsel, Southwest Region, 
10101 Hillwood Pkwy., Room 6N–321, 
Fort Worth, TX 76177. 
FOR FURTHER INFORMATION CONTACT: Matt 
Fuller, Senior Aviation Safety Engineer, 
Safety Management Section, Rotorcraft 
Standards Branch, FAA, 10101 
Hillwood Pkwy., Fort Worth, TX 76177; 
telephone 817–222–5110; email 
matthew.fuller@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

The FAA invites you to participate in 
this rulemaking by submitting written 
comments, data, or views. The FAA also 
invites comments relating to the 
economic, environmental, energy, or 
federalism impacts that might result 
from adopting the proposals in this 
document. The most helpful comments 
reference a specific portion of the 
proposal, explain the reason for any 

recommended change, and include 
supporting data. To ensure the docket 
does not contain duplicate comments, 
commenters should send only one copy 
of written comments, or if comments are 
filed electronically, commenters should 
submit only one time. 

The FAA will file in the docket all 
comments received, as well as a report 
summarizing each substantive public 
contact with FAA personnel concerning 
this proposed rulemaking. Before acting 
on this proposal, the FAA will consider 
all comments received on or before the 
closing date for comments. The FAA 
will consider comments filed after the 
comment period has closed if it is 
possible to do so without incurring 
expense or delay. The FAA may change 
this proposal in light of the comments 
received. 

Discussion 

EASA, which is the Technical Agent 
for the Member States of the European 
Union, has issued EASA AD No. 2017– 
0255, dated December 22, 2017, to 
correct an unsafe condition for 
Leonardo S.p.A Helicopters (formerly 
Finmeccanica Helicopter Division, 
AgustaWestland) Model AW169 
helicopters, with left-hand (LH) MLG 
assembly part number (P/N) 
6F3210V00132 or P/N 6F3210V00133 
and serial number (S/N) MN01 to MN84 
inclusive, and/or a right-hand (RH) MLG 
assembly P/N 6F3210V00232 or P/N 
6F3210V00233 with S/N MN01 to 
MN81 inclusive installed, except those 
with an MLG modified per Magnaghi 
Aeronautica S.p.A. Service Bulletin SB– 
07–2017–AW169. 

EASA advises that an in-service event 
revealed that an inappropriately 
tightened WoW support could result in 
a rotation of this support and improper 
WoW switch performance. EASA 
advises this condition, if not corrected, 
could result in degraded attitude 
stabilization, possibly resulting in 
reduced control of the helicopter. 
Accordingly, the EASA AD requires 
modification of the WoW support 
installation by introducing structural 
glue between the WoW support and the 
main fitting of the MLG. 

FAA’s Determination 

These helicopters have been approved 
by EASA and are approved for operation 
in the United States. Pursuant to the 
FAA’s bilateral agreement with the 
European Union, EASA has notified the 
FAA about the unsafe condition 
described in its AD. The FAA is 
proposing this AD after evaluating all 
known relevant information and 
determining that an unsafe condition is 
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likely to exist or develop on other 
helicopters of the same type designs. 

Related Service Information Under 1 
CFR Part 51 

The FAA reviewed Leonardo 
Helicopters Alert Service Bulletin No. 
169–047, Revision A, dated February 19, 
2018, for Model AW169 helicopters. 
This service information specifies a 
WoW support bonding procedure on in- 
service helicopters by introducing 
structural glue between the WoW 
support P/N G1019/20–91 and the main 
fitting P/N G1019/20–MF 105 to prevent 
a potential rotation of the support. 

This service information is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in the ADDRESSES section. 

Proposed AD Requirements 

This proposed AD would require, 
within 60 hours time-in-service (TIS), 
modifying the WoW support installation 
by: 

• Performing a short circuit 
connection between pin 26 of connector 
J343 and pin N of connector J319. 

• Cutting lockwire and disconnecting 
the WoW microswitch from the WoW 
support, removing from service nuts and 
bolts, and removing the WoW support 
from the MLG. 

• Removing any paint, cleaning areas, 
and applying Alodine 1132 on cleaned 
surfaces. 

• Applying a 10 mm wide strip of 
structural glue EA934 on the WoW 
support, reinstalling the WoW support 
on the MLG, adding a specified torque 
to the nut, and cleaning off excess glue. 

• Curing the glue on the structures, 
performing a microswitch adjustment 
inspection for correct operation of the 
microswitch, and marking the MLG 
nameplate by adding the letter ‘‘B’’ at 
the end of the S/N. 

After the effective date of the 
proposed AD, installing an affected LH 
or RH MLG assembly on any helicopter 
would be prohibited unless it has been 
modified in accordance with the 
proposed AD requirements. 

Differences Between This Proposed AD 
and the EASA AD 

The EASA AD requires compliance 
within 60 hours TIS or 3 months, 
whichever occurs first, while this 
proposed AD would require compliance 
within 60 hours TIS. 

Costs of Compliance 

The FAA estimates that this AD 
affects 3 helicopters of U.S. Registry. 
The FAA estimates that operators may 
incur the following costs in order to 

comply with this AD. Labor costs are 
estimated at $85 per work-hour. 

Performing the short circuit 
connection, removing the WoW support 
from the MLG, removing any paint and 
cleaning areas, applying Alodine and a 
10mm strip of structural glue, curing the 
glue, torqueing the nut, performing a 
microswitch adjustment, and marking 
the MLG nameplate would take about 8 
work-hours and parts would cost about 
$10 for an estimated cost of $690 per 
helicopter and $2,070 for the U.S. fleet. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701: General requirements. Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 
aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 

Regulatory Findings 

The FAA determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed, I certify 
this proposed regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Will not affect intrastate aviation in 
Alaska; and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

The Proposed Amendment 
Accordingly, under the authority 

delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 
■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 
Leonardo S.p.A.: Docket No. FAA–2020– 
0258; Product Identifier 2018–SW–002–AD. 

(a) Applicability 
This AD applies to Leonardo S.p.A. Model 

AW169 helicopters, certificated in any 
category, with left-hand (LH) main landing 
gear (MLG) assembly, part number (P/N) 
6F3210V00132 or P/N 6F3210V00133, with 
serial number (S/N) MN01 through MN84 
inclusive, or right-hand (RH) MLG assembly, 
P/N 6F3210V00232 or P/N 6F3210V00233, 
with S/N MN01 to MN81 inclusive, installed. 
This AD does not apply to helicopters with 
an MLG that has been modified in 
accordance with Magnaghi Aeronautica 
S.p.A. Service Bulletin No. SB–07–2017– 
AW169, Issue 5, dated November 22, 2017. 
This AD does not apply to MLG that have a 
‘‘B’’ on the end of the serial number. 

(b) Unsafe Condition 
This AD defines the unsafe condition as an 

improperly tightened weight on wheels 
(WoW) support resulting in a rotation of the 
support and improper WoW switch 
performance, which if not corrected could 
lead to degraded attitude stabilization, and 
subsequent loss of control of the helicopter. 

(c) Comments Due Date 
The FAA must receive comments by May 

15, 2020. 

(d) Compliance 
You are responsible for performing each 

action required by this AD within the 
specified compliance time unless it has 
already been accomplished prior to that time. 

(e) Required Actions 
(1) Within 60 hours time-in-service, modify 

the WoW support installation as follows: 
(i) Perform a short circuit connection 

between pin 26 of connector J343 and pin N 
of connector J319. 

(ii) Cut the lockwire that locks the WoW 
microswitch and disconnect the WoW 
microswitch from the WoW support as 
depicted in Figure 1 of Leonardo Helicopters 
Alert Service Bulletin No. 169–047, Revision 
A, dated February 19, 2018 (ASB 169–047). 

(iii) Unscrew the nut and remove the 
washer and bolt. Remove from service the 
nut and bolt, but replace the washer. 

(iv) Remove the WoW support from the 
MLG and remove any paint and clean areas 
where indicated by Figure 2 in ASB 169–047. 
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(v) Apply Alodine 1132 on cleaned areas 
of WoW support and landing gear strut 
leaving a 10 mm wide strip on the WoW 
support for structural glue EA934 
application. 

(vi) Apply a 10 mm wide strip of structural 
glue EA934 on the WoW support and install 
the WoW support on the MLG using a nut, 
bolt, and washer. 

(vii) Torque the nut to 2.5 thru 3.5 Nm. 
Clean any excess glue and cure the glue on 
the structures for one hour at 60 °C/140 °F or 
eight days at room temperature (22 °C–26 °C/ 
71.6 °F–78.8 °F). 

(viii) Apply liquid jointing compound 
AMS–S–8802 Type 2 Class B, or equivalent, 
to the bolt and nut, as depicted in Figure 3 
of ASB 169–047 and perform a microswitch 
adjustment for correct operation of the 
microswitch. 

(ix) Mark the MLG nameplate by adding 
the letter ‘‘B’’ at the end of the S/N. 

(x) Remove the short circuit connection 
between pin 26 of connector J343 and pin N 
of connector J319 as performed in paragraph 
(e)(1)(i) of this AD. 

(2) After the effective date of this AD, do 
not install on any helicopter a LH or RH MLG 
assembly with a P/N and S/N listed in 
paragraph (a) of this AD unless it has been 
modified in accordance with the 
requirements of paragraph (e)(1) of this AD. 

(f) Alternative Methods of Compliance 
(AMOCs) 

(1) The Manager, Safety Management 
Section, Rotorcraft Standards Branch, FAA, 
may approve AMOCs for this AD. Send your 
proposal to: Matt Fuller, Senior Aviation 
Safety Engineer, Safety Management Section, 
Rotorcraft Standards Branch, FAA, 10101 
Hillwood Pkwy., Fort Worth, TX 76177; 
telephone 817–222–5110; email 9-ASW-FTW- 
AMOC-Requests@faa.gov. 

(2) For operations conducted under a 14 
CFR part 119 operating certificate or under 
14 CFR part 91, subpart K, the FAA suggests 
that you notify your principal inspector, or 
lacking a principal inspector, the manager of 
the local flight standards district office or 
certificate holding district office before 
operating any aircraft complying with this 
AD through an AMOC. 

(g) Additional Information 

The subject of this AD is addressed in 
European Union Aviation Safety Agency 
(previously European Aviation Safety 
Agency) (EASA) AD No. 2017–0255, dated 
December 22, 2017. You may view the EASA 
AD on the internet at https://
www.regulations.gov in the AD Docket. 

(h) Subject 

Joint Aircraft Service Component (JASC) 
Code: 3200, Landing Gear System. 

Issued on March 10, 2020. 
Lance T. Gant, 
Director, Compliance & Airworthiness 
Division, Aircraft Certification Service. 
[FR Doc. 2020–05246 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2020–0164; Airspace 
Docket No. 20–ASO–3] 

Proposed Amendment of Class D 
Airspace and Revocation of Class E 
Airspace; Bogue, NC 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This action proposes to 
amend Class D airspace by updating the 
geographic coordinates, and remove 
Class E airspace extending upward from 
700 feet above the surface at Bogue 
Field Marine Corps Auxiliary Landing 
Field, (MCALF), Bogue, NC, at the 
request of the US Marine Corps. Class E 
airspace is no longer required, as there 
are no instrument approaches into 
Bogue Field MCALF. This action would 
also replace the outdated term Airport/ 
Facility Directory with term Chart 
Supplement in the legal description of 
associated Class D airspace. This action 
would enhance the safety and 
management of controlled airspace 
within the National Airspace System. 
DATES: Comments must be received on 
or before April 30, 2020. 
ADDRESSES: Send comments on this rule 
to: U.S. Department of Transportation, 
Docket Operations, 1200 New Jersey 
Avenue SE, West Building Ground 
Floor, Room W12–140, Washington, DC 
20590; Telephone: (800) 647–5527, or 
(202) 366–9826. You must identify the 
Docket No. FAA–2020–0164; Airspace 
Docket No. 20–ASO–3, at the beginning 
of your comments. You may also submit 
comments through the internet at 
https://www.regulations.gov. You may 
review the public docket containing the 
proposal, any comments received, and 
any final disposition in person in the 
Dockets Office between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. 

FAA Order 7400.11D, Airspace 
Designations and Reporting Points, and 
subsequent amendments can be viewed 
on line at https://www.faa.gov/air_
traffic/publications/. For further 
information, you can contact the 
Airspace Policy Group, Federal Aviation 
Administration, 800 Independence 
Avenue SW, Washington, DC 20591; 
telephone: 202–267–8783. The Order is 
also available for inspection at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of FAA 

Order 7400.11D at NARA, email 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 
FOR FURTHER INFORMATION CONTACT: John 
Fornito, Operations Support Group, 
Eastern Service Center, Federal Aviation 
Administration, 1701 Columbia Ave., 
College Park, GA 30337; telephone (404) 
305–6364. 
SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 
The FAA’s authority to issue rules 

regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This proposed 
rulemaking is promulgated under the 
authority described in Subtitle VII, part 
A, Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority as it would 
amend Class D airspace and remove 
Class E airspace extending upward from 
700 feet above the surface at Bogue 
Field MCALF, Bogue, NC, due to the 
airspace no longer being necessary. 

Comments Invited 
Interested persons are invited to 

comment on this rule by submitting 
such written data, views, or arguments, 
as they may desire. Comments that 
provide the factual basis supporting the 
views and suggestions presented are 
particularly helpful in developing 
reasoned regulatory decisions on the 
proposal. Comments are specifically 
invited on the overall regulatory, 
aeronautical, economic, environmental, 
and energy-related aspects of the 
proposal. 

Communications should identify both 
docket numbers (FAA Docket No. FAA– 
2020–0164 and Airspace Docket No. 20– 
ASO–3) and be submitted in triplicate to 
the DOT Docket Operations (see 
‘‘ADDRESSES’’ section for address and 
phone number). You may also submit 
comments through the internet at 
https://www.regulations.gov. 

Persons wishing the FAA to 
acknowledge receipt of their comments 
on this action must submit with those 
comments a self-addressed stamped 
postcard on which the following 
statement is made: ‘‘Comments to FAA 
Docket No. FAA–2020–0164; Airspace 
Docket No. 20–ASO–3.’’ The postcard 
will be date/time stamped and returned 
to the commenter. 
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All communications received before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of the comments received. All 
comments submitted will be available 
for examination in the public docket 
both before and after the comment 
closing date. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 

Availability of NPRMs 
An electronic copy of this document 

may be downloaded from and 
comments submitted through https://
www.regulations.gov. Recently 
published rulemaking documents can 
also be accessed through the FAA’s web 
page at https://www.faa.gov/air_traffic/ 
publications/airspace_amendments/. 

You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office (see the 
ADDRESSES section for address and 
phone number) between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. An informal 
docket may also be examined between 
8:00 a.m. and 4:30 p.m., Monday 
through Friday, except federal holidays 
at the office of the Eastern Service 
Center, Federal Aviation 
Administration, Room 350, 1701 
Columbia Avenue, College Park, Georgia 
30337. 

Availability and Summary of 
Documents for Incorporation by 
Reference 

This document proposes to amend 
FAA Order 7400.11D, Airspace 
Designations and Reporting Points, 
dated August 8, 2019, and effective 
September 15, 2019. FAA Order 
7400.11D is publicly available as listed 
in the ADDRESSES section of this 
document. FAA Order 7400.11D lists 
Class A, B, C, D, and E airspace areas, 
air traffic service routes, and reporting 
points. 

The Proposal 
The FAA proposes an amendment to 

Title 14, Code of Federal Regulations 
(14 CFR) part 71 to amend Class D 
airspace by updating the geographic 
coordinates and remove Class E airspace 
extending upward from 700 feet above 
the surface at Bogue Field Marine Corps 
Auxiliary Landing Field, Bogue, NC as 
the airport has no instrument 
approaches. Therefore, the Class E 
airspace is no longer necessary. This 
action would enhance the safety and 
management of controlled airspace 

within the national airspace system. 
This action would also replace the 
outdated term Airport/Facility Directory 
with the term Chart Supplement in the 
legal description of associated Class D 
airspace. 

Class D and E airspace designations 
are published in Paragraphs 5000 and 
6005, respectively, of FAA Order 
7400.11D, dated August 8, 2019, and 
effective September 15, 2019, which is 
incorporated by reference in 14 CFR 
71.1. 

The Class E airspace designation 
listed in this document will be 
published subsequently in the Order. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 
The FAA has determined that this 

proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) Is not a ‘‘significant 
regulatory action’’ under Executive 
Order 12866; (2) is not a ‘‘significant 
rule’’ under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a Regulatory Evaluation 
as the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this 
proposed rule, when promulgated, will 
not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Environmental Review 
This proposal would be subject to an 

environmental analysis in accordance 
with FAA Order 1050.1F, 
‘‘Environmental Impacts: Policies and 
Procedures’’ prior to any FAA final 
regulatory action. 

Lists of Subjects in 14 CFR Part 71 
Airspace, Incorporation by reference, 

Navigation (air). 

The Proposed Amendment 
In consideration of the foregoing, the 

Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g); 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 
■ 2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.11D, 
Airspace Designations and Reporting 
Points, dated August 8, 2019, effective 
September 15, 2019, is amended as 
follows: 

Paragraph 5000 Class D Airspace. 

* * * * * 

ASO NC D Bogue, NC [Amended] 
Bogue Field MCALF, NC 

(Lat. 34°41′24″ N, long. 77°01′45″ W) 
That airspace extending upward from the 

surface to and including 2,500 feet MSL 
within a 4.5-mile radius of Bogue Field 
MCALF. This Class D airspace area is 
effective during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Chart Supplement. 

Paragraph 6005 Class E Airspace Areas 
Extending Upward From 700 Feet or More 
Above the Surface of the Earth. 

* * * * * 

ASO NC E5 Bogue, NC [Removed] 

Issued in College Park, Georgia, on March 
5, 2020. 
Ryan Almasy, 
Manager, Operations Support Group, Eastern 
Service Center, Air Traffic Organization. 
[FR Doc. 2020–05214 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

21 CFR Part 1301 

[Docket No. DEA–501] 

RIN 1117–AB51 

Registration and Reregistration Fees 
for Controlled Substance and List I 
Chemical Registrants 

AGENCY: Drug Enforcement 
Administration, Department of Justice. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Drug Enforcement 
Administration proposes adjusting the 
fee schedule for registration and 
reregistration fees necessary to recover 
the costs of its Diversion Control 
Program relating to the registration and 
control of the manufacture, distribution, 
dispensing, importation and exportation 
of controlled substances and list I 
chemicals as mandated by the 
Controlled Substances Act. 
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DATES: Electronic comments must be 
submitted, and written comments must 
be postmarked, on or before May 15, 
2020. Commenters should be aware that 
the electronic Federal Docket 
Management System will not accept 
comments after 11:59 p.m. Eastern Time 
on the last day of the comment period. 
ADDRESSES: To ensure proper handling 
of comments, please reference ‘‘RIN 
1117–AB51/Docket No. DEA–501’’ on 
all correspondence, including any 
attachments. 

• Electronic Comments: The Drug 
Enforcement Administration (DEA) 
encourages that all comments be 
submitted electronically through the 
Federal eRulemaking Portal, which 
provides the ability to type short 
comments directly into the comment 
field on the web page or attach a file for 
lengthier comments. Please go to 
https://www.regulations.gov and follow 
the online instructions at that site for 
submitting comments. Upon completion 
of your submission, you will receive a 
Comment Tracking Number for your 
comment. Please be aware that 
submitted comments are not 
instantaneously available for public 
view on https://www.regulations.gov. If 
you have received a Comment Tracking 
Number, your comment has been 
successfully submitted, and there is no 
need to resubmit the same comment. 

• Paper Comments: Paper comments 
that duplicate the electronic submission 
are not necessary and are discouraged. 
Should you wish to mail a paper 
comment in lieu of an electronic 
comment, it should be sent via regular 
or express mail to: Drug Enforcement 
Administration, Attn: DEA Federal 
Register Representative/DPW, 8701 
Morrissette Drive, Springfield, VA 
22152. 

• Paperwork Reduction Act 
Comments: All comments concerning 
collections of information under the 
Paperwork Reduction Act must be 
submitted to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Attention: 
Desk Officer for DOJ, Washington, DC 
20503. Please state that your comment 
refers to RIN 1117–AB51/Docket No. 
DEA–501. 
FOR FURTHER INFORMATION CONTACT: 
Scott A. Brinks, Diversion Control 
Division, Drug Enforcement 
Administration; Mailing Address: 8701 
Morrissette Drive, Springfield, Virginia 
22152; Telephone: (571) 362–3261. 
SUPPLEMENTARY INFORMATION: 

Posting of Public Comments 

Please note that all comments 
received, including attachments and 

other supporting materials, are 
considered part of the public record. 
They will be made available by DEA for 
public inspection online at https://
www.regulations.gov. Additionally, the 
Freedom of Information Act applies to 
all comments received. Confidential 
information or personal identifying 
information, such as account numbers 
or Social Security numbers, or names of 
other individuals, should not be 
included. Submissions will not be 
edited to remove any identifying or 
contact information. 

For comments with confidential or 
personal identifying information, which 
should not be made available to the 
public, submit the comment as a 
written/paper submission. Two written/ 
paper copies should be submitted. One 
copy will include the confidential 
information with a heading or cover 
note that states ‘‘CONTAINS 
CONFIDENTIAL INFORMATION.’’ DEA 
will review this copy, including the 
claimed confidential information, in its 
consideration of comments. The second 
copy should have the claimed 
confidential information redacted/ 
blacked out. DEA will make this copy 
available for public viewing online at 
https://www.regulations.gov. Other 
information, such as name and contact 
information, which should not be made 
available, may be included on the cover 
sheet but not in the body of the 
comments. Such information must be 
identified as ‘‘confidential.’’ Any 
information marked as ‘‘confidential’’ 
will not be disclosed. 

An electronic copy of this document 
and supplemental information, 
including the Registration Fee 
Calculation Methodology, to this notice 
of proposed rulemaking are available in 
their entirety under the tab ‘‘Supporting 
Documents’’ of the public docket of this 
action at https://www.regulations.gov 
under [FDMS Docket ID: DEA–501 (RIN 
1117–AB51/Docket Number DEA–501)] 
for easy reference. 

I. Executive Summary 

The Diversion Control Program 

DEA’s Diversion Control Program 
(DCP) is administered by the Diversion 
Control Division (DC). DC ensures the 
availability of controlled substances and 
listed chemicals for legitimate use in the 
United States (U.S.). The DCP is 
responsible for maintaining a closed 
system of distribution by preventing 
diversion of controlled substances and 
listed chemicals in the U.S. and 
enforcing the provisions of the 
Controlled Substances Act (CSA) for 
DEA. The DCP regulates over 1.8 

million registrants, ensuring their 
compliance with the CSA. 

Proposed Changes to the Fees and 
Regulations 

With this Notice of Proposed 
Rulemaking (NPRM), DEA proposes 
amendments to the following sections in 
the Code of Federal Regulations (CFR): 
21 CFR 1301.13, 1309.11, 1309.12, and 
1309.21. The proposed amendments 
would codify new registration fees for 
business activities involving controlled 
substances, as well as list I chemicals 
and drug products containing 
ephedrine, pseudoephedrine, or 
phenylpropanolamine. The proposed 
amendments would also codify existing 
practices of when DEA will issue 
refunds for application fees. As detailed 
in the ‘‘Fee Calculation’’ section of this 
NPRM, DEA evaluated three fee 
structure options (including the current 
fee structure) and chose the most 
reasonable option. 

For manufacturers of controlled 
substances, DEA proposes a fee of 
$3,699 per year. For distributors, reverse 
distributors, importers, and exporters of 
controlled substances, DEA proposes a 
fee of $1,850 per year. For controlled 
substance business activities involving 
dispensing, the proposed fee would be 
$888 per 3 year cycle. For all other 
business activities of controlled 
substances (research, narcotic treatment 
programs, and chemical analysis), the 
proposed fee is $296 per year. For 
manufacturers of list I chemicals, DEA 
proposes a fee of $3,699 per year. For 
distributors, importers, and exporters of 
list I chemicals, DEA proposes a fee of 
$1,850 per year. 

In developing this proposed rule, DEA 
examined three alternative 
methodologies to calculate the 
registration and reregistration fees: Flat 
Fee Option, Past-Based Option, and 
Weighted-Ratio Option (current and 
proposed method). In examining each 
alternative methodology, DEA 
considered whether the fee calculation 
(1) was reasonable and (2) could fully 
fund the costs of operating the various 
aspects of the DCP. 

A detailed analysis of these three 
options can be found under section 
heading ‘‘Proposed Methodology for 
New Fee Calculation.’’ 

Legal Authority 
The DCP is a strategic component of 

DEA’s law enforcement mission which 
regulates the registration and control of 
the manufacture, distribution, 
dispensing, importation, and 
exportation of pharmaceutical 
controlled substances and listed 
chemicals. It is primarily the DCP 
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1 The Attorney General’s delegation of authority 
to DEA may be found at 28 CFR 0.100. 

2 The DCP consists of the pharmaceutical 
controlled substance and listed chemical diversion 
control activities of DEA. These activities are 
related to the registration and control of the 
manufacture, distribution, dispensing, importation, 
and exportation of controlled substances and listed 
chemicals (21 U.S.C. 886a(2)). 3 21 U.S.C. 886a(1)(C). 4 AMA v. Reno, 857 F. Supp. 80 (D.D.C. 1994). 

within DEA that implements and 
enforces Titles II and III of the 
Comprehensive Drug Abuse Prevention 
and Control Act of 1970, often referred 
to as the CSA and the Controlled 
Substances Import and Export Act 
(CSIEA) (21 U.S.C. 801–971), as 
amended (hereinafter, ‘‘CSA’’).1 

Under the CSA, DEA is authorized to 
charge reasonable fees relating to the 
registration and control of the 
manufacture, distribution, dispensing, 
import, and export of controlled 
substances and listed chemicals. 21 
U.S.C. 821 and 958(f). DEA must set fees 
at a level that ensures the recovery of 
the full costs of operating the various 
aspects of its DCP. 21 U.S.C. 886a. Each 
year, DEA is required by statute to 
transfer the first $15 million of fee 
revenues into the general fund of the 
Treasury and the remainder of the fee 
revenues is deposited into a separate 
fund of the Treasury called the 
Diversion Control Fee Account (DCFA). 
21 U.S.C. 886a(1). On at least a quarterly 
basis, the Secretary of the Treasury is 
required to reimburse DEA an amount 
from the DCFA ‘‘in accordance with 
estimates made in the budget request of 
the Attorney General for those fiscal 
years’’ for the operation of the DCP.2 21 
U.S.C. 886a(1)(B) and (D). The first $15 
million of fee revenues that are 
transferred to the Treasury do not 
support any DCP activities. 

Benefits, Costs, and Transfers 

The DCP is a strategic component of 
U.S. law and policy aimed at 
preventing, detecting, and eliminating 
the diversion of controlled substances 
and listed chemicals into the illicit 
market while ensuring a sufficient 
supply of controlled substances and 
listed chemicals for legitimate medical, 
scientific, research, and industrial 
purposes. The absence of or significant 
reduction in this program would result 
in enormous costs for the citizens and 
residents of the U.S. due to the 
diversion of controlled substances and 
listed chemicals into the illicit market. 
This proposed rule would fund the 
continued operation of the DCP. 

The total proposed fee increase is 
$318 million over the three year period, 
fiscal year (FY) 2021–FY 2023. 
Specifically, the difference in the fees 
projected to be collected under the 

current fee rates and in the fees 
projected to be collected under the 
proposed new fee rates is $102 million, 
$105 million, and $110 million in FY 
2021, FY 2022, and FY 2023, 
respectively. (Figures are rounded.) 

II. Background 

History of Fees 

In October 1992, Congress passed the 
Departments of Commerce, Justice, and 
State, the Judiciary and Related 
Agencies Appropriations Act of 1993 
(Pub. L. 102–395), which changed the 
source of funding for DEA’s DCP from 
being part of DEA’s annual 
Congressional appropriation to full 
funding by registration and 
reregistration fees through the 
establishment of the DCFA.3 The 
Appropriations Act of 1993 required 
that ‘‘[f]ees charged by the Drug 
Enforcement Administration under its 
diversion control program shall be set at 
a level that ensures the recovery of the 
full costs of operating the various 
aspects of that program.’’ The legislation 
did not, however, provide clarification 
on what constituted the ‘‘Diversion 
Control Program,’’ thus leaving open the 
issue as to what fee-setting criteria 
should be used to determine which 
costs could be reimbursed from the 
DCFA. 

In response to the Appropriations Act 
of 1993, DEA published an NPRM in 
December 1992 to adjust the registration 
and reregistration fees for controlled 
substance registrants (57 FR 60148, 
December 18, 1992). In the absence of 
guidelines from Congress regarding the 
specific criteria to be followed in 
identifying costs and setting the fees, 
DEA relied on the plain language of the 
Appropriations Act of 1993 and 
proposed fees necessary to cover the 
costs of the activities that were 
identified within the budget decision 
unit known as the ‘‘Diversion Control 
Program.’’ 

At the time that the Appropriations 
Act of 1993 was passed, 21 U.S.C. 821 
did not extend to chemical control 
activities; accordingly, there were no 
registration or fee requirements for 
handlers of list I chemicals. DEA 
therefore excluded chemical control 
costs from its Final Rule implementing 
the requirements of the Appropriations 
Act of 1993 (58 FR 15272, March 22, 
1993). Congress amended 21 U.S.C. 821 
on December 17, 1993 to require 
reasonable fees relating to ‘‘the 
registration and control of regulated 
persons and of regulated transactions’’ 
(Domestic Chemical Diversion Control 

Act of 1993, 3(a), Pub. L. 103–200, 107 
Stat. 2333); however, despite this 
amendment, DEA continued to 
endeavor to maintain separate funding 
for its controlled substances diversion 
control and its chemical diversion 
control activities. 

Following publication of DEA’s Final 
Rule, the American Medical Association 
(AMA) and others filed a lawsuit 
objecting to the increase in registration 
and reregistration fees on the grounds 
that DEA had failed to provide adequate 
information as to what activities were 
covered by the fees and how they were 
justified. The district court issued its 
final order granting DEA’s motion for 
summary judgment and disposing of all 
claims on July 5, 1994.4 The AMA 
appealed. Upon appeal, the U.S. Court 
of Appeals for the District of Columbia 
Circuit remanded, without vacating, the 
rule to DEA, requiring the agency to 
provide an opportunity for meaningful 
notice and comment on the fee-funded 
components of the DCP. In doing so, the 
court confirmed the boundaries of the 
DCP that DEA can fund by registration 
fees, finding that the current statutory 
scheme (21 U.S.C. 821 and 958) 
required DEA to set reasonable 
registration fees to recover the full costs 
of the DCP. See AMA v. Reno, 57 F.3d 
1129, 1135 (D.C. Cir. 1995). DEA 
responded to the remand requirement 
through a notice and comment in the 
Federal Register on December 30, 1996, 
describing the fee-funded components 
and activities of the DCP with an 
explanation of how each satisfies the 
statutory requirements for fee-funding 
(61 FR 68624–32, December 30, 1996). 

Thus, in the absence of a simple, 
objective measure by which DCP costs 
could be identified and the appropriate 
fees calculated, both DEA and the courts 
have looked to 21 U.S.C. 821 and 958 
to define the guidelines for determining 
what costs should be included in the 
calculation of the fees and from whom 
the fees might be collected. 

The Departments of Commerce, 
Justice, and State, the Judiciary, and 
Related Agencies Appropriations Act of 
2005 was signed into law on December 
8, 2004, as Division B of the 
Consolidated Appropriations Act of 
2005 (Pub. L. 108–447). Title IV, Section 
634 of the Appropriations Act of 2005 
provided clarification as to the activities 
constituting the DCP. The 
Appropriations Act of 2005 amended 21 
U.S.C. 886a(2)(A) to define the 
Diversion Control Program as ‘‘the 
controlled substance and chemical 
diversion control activities of the Drug 
Enforcement Administration,’’ which 
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5 ‘‘Review of the Drug Enforcement 
Administration’s Use of the Diversion Control Fee 
Account,’’ I–2008–002, February 2008, http://
www.usdoj.gov/oig/reports/DEA/e0802/final.pdf. 6 21 U.S.C. 828, 21 CFR part 1305. 

are further defined as the ‘‘activities 
related to the registration and control of 
the manufacture, distribution and 
dispensing, importation and exportation 
of controlled substances and listed 
chemicals.’’ It also amended 21 U.S.C. 
886a(1)(B) to provide that 
reimbursements from the DCFA ‘‘shall 
be made without distinguishing 
between expenses related to controlled 
substances activities and expenses 
related to chemical activities.’’ Finally, 
the Appropriations Act of 2005 
amended 21 U.S.C. 821 and 958(f) to 
make the language of those sections 
consistent with the definition of the 
DCP (Pub. L. 108–447). The net effect of 
the amendments was to allow the DEA 
to deposit all registration and 
reregistration fees (controlled substance 
and chemical) into the DFCA and fund 
all controlled substance and chemical 
diversion control activities from the 
account without distinguishing as to the 
type of activity (controlled substance or 
chemical) being funded. 

Independent of the passage of the 
Appropriations Act of 2005, DEA 
undertook an internal reorganization to 
increase operational efficiencies and 
overall effectiveness. As discussed in 
detail in DEA’s Final Rule published on 
August 29, 2006 (71 FR 51105), the 
resulting internal reorganization 
removed the focus from the single 
business decision unit of the DCP to a 
focus on diversion control activities 
irrespective of the business decision 
unit. That is, the diversion control 
activities of DEA are no longer 
contained in a single business decision 
unit identified as the Diversion Control 
Program. Thus, in identifying the 
activities that constitute the DCP, DEA 
looks across the agency at all functions 
related to the registration and control of 
the manufacture, distribution, 
dispensing, importation, and 
exportation of controlled substances and 
listed chemicals. This approach adheres 
both to the language contained in 21 
U.S.C. 821 and 958 and to the court’s 
requirement that there must be a nexus 
between the DCP activities funded 
through fees and the registration and 
control of the manufacture, distribution, 
and dispensing of controlled substances 
and listed chemicals of regulated 
persons and regulated transactions. 

In keeping with this organizational 
and functional change, DEA continues 
to identify the diversion control 
activities to be funded by the DCFA. 
Accordingly, this NPRM describes the 
activities that constitute the DCP 
irrespective of organizational structure 
within the agency and in compliance 
with 21 U.S.C. 821 and 958, and 21 
U.S.C. 886a, that require that the DEA 

charge reasonable fees relating to the 
registration and control of the 
manufacture, distribution, dispensing, 
importation, and exportation of 
controlled substances and listed 
chemicals and that DEA collect fees 
adequate to fully fund the controlled 
substances and listed chemical 
diversion control activities that 
constitute the DCP, as defined by DEA. 

The Department of Justice’s (DOJ) 
Office of the Inspector General (OIG) 
completed a review of DEA’s use of the 
DCFA in 2008 and did not find any 
misused DCFA funds for non-diversion 
control activities between FY 2004 and 
FY 2007. To the contrary, the OIG found 
that DEA did not fully fund all 
diversion control costs with the DCFA 
as required by law.5 Therefore, in 2011 
DEA published an NPRM to continue 
efforts to fully fund the DCP. The 2011 
NPRM included additional DCP costs 
which were identified in the OIG report 
and resulted in an approximately 33 
percent fee increase across all registrant 
groups. The 2011 NPRM was finalized 
in 2012, and this was the last time DEA 
adjusted the fees prior to the current 
proposed increase. 

III. Diversion Control Program 

Scope of the Diversion Control Program 
The mission of DEA’s DC is to 

prevent, detect, and investigate the 
diversion of pharmaceutical controlled 
substances and listed chemicals from 
legitimate channels while ensuring an 
adequate and uninterrupted supply of 
pharmaceutical controlled substances 
and listed chemicals to meet legitimate 
medical, commercial, and, scientific 
needs. This Division administers the 
DCP, which is responsible for enforcing 
the provisions of the CSA, as they 
pertain to ensuring the availability of 
controlled substances and listed 
chemicals for legitimate uses in the 
U.S., while exercising controls to 
prevent the diversion of these 
substances and chemicals for illegal 
uses. This Division maintains an overall 
geographic picture of drug and chemical 
diversion and abuse problems to 
identify new trends or patterns in 
diversion and abuse, which enables it to 
appropriately direct resources. 

The DCP is executed by maintaining 
a closed system of distribution by 
regulating and managing over 1.8 
million DEA registrants and 
investigating activity related to the 
diversion of pharmaceutical controlled 
substances and listed chemicals. To 

ensure accountability within the closed 
system of distribution, the DCP 
administers, maintains, and oversees 
DEA’s registration system. This entails 
processing, reviewing, and, if necessary, 
investigating all applications for 
registration and reregistration, collecting 
fees, and, when appropriate, proposing 
to take administrative action on 
registrations or applications for 
registration, such as restriction, 
revocation, suspension, or denial of an 
application. 

The DCP’s regulatory function is 
accomplished by registering those 
entities that handle controlled 
substances or listed chemicals, 
conducting regulatory inspections, 
providing information and guidance to 
registrants, and controlling and 
monitoring the manufacture, 
distribution, dispensing, import, and 
export of controlled substances and 
listed chemicals. The DCP determines 
the appropriate procedures necessary 
for ordering and distributing schedule I 
and II controlled substances, using DEA 
Form 222 or its electronic equivalent.6 
This enables the DCP to monitor the 
flow of certain controlled substances 
from their point of manufacture through 
commercial distribution. The DCP also 
executes its regulatory functions by 
fulfilling its U.S. treaty obligations 
pertaining to the CSA, such as the 
preparation of periodic reports for 
submission to the United Nations (UN) 
as mandated by U.S. international drug 
control treaty obligations on the 
manufacture and distribution of narcotic 
and psychotropic substances, as well as 
determining the anticipated future 
needs for narcotic and psychotropic 
substances. 

The DCP ensures that registrants are 
in compliance with the safeguards of the 
CSA. This allows for the identification 
and the prevention of diversion of 
pharmaceutical controlled substances 
and listed chemicals into illicit markets. 
Registrant compliance is determined 
primarily through pre-registration, 
scheduled, and complaint 
investigations. DCP regulatory activities 
have an inherent deterrent function, and 
they are designed to ensure that those 
businesses and individuals registered 
with DEA to handle controlled 
substances or listed chemicals have 
sufficient measures in place to prevent 
the diversion of these substances. These 
investigations also help registrants 
understand and comply with the CSA, 
identify those registrants who violate 
the CSA, and implement regulations. 
Pre-registration investigations reduce 
the possibility of registering 
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7 21 U.S.C. 811–814. 8 See 21 U.S.C. 830, 957–58. 

9 Centers for Disease Control and Prevention. 
‘‘Drug Overdose Deaths in the United States, 1999– 
2018.’’ Accessed February 11, 2020. https://
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10 Substance Abuse and Mental Health Services 
Administration (SAMHSA). ‘‘The National Survey 
on Drug Use and Health: 2018.’’ Accessed February 
11, 2020. https://www.samhsa.gov/data/release/ 
2018-national-survey-drug-use-and-health-nsduh- 
releases. 

11 Id. 
12 Centers for Disease Control and Prevention. 

‘‘Drug Overdose Deaths in the United States, 1999– 
2018.’’ Accessed February 11, 2020. https://
www.cdc.gov/nchs/products/databriefs/db356.htm. 

13 Substance Abuse and Mental Health Services 
Administration (SAMHSA). ‘‘The National Survey 
on Drug Use and Health: 2018.’’ Accessed February 
11, 2020. https://www.samhsa.gov/data/release/ 
2018-national-survey-drug-use-and-health-nsduh- 
releases. 

14 Id. 
15 Centers for Medicare & Medicaid Services. 

‘‘Opioid Crisis.’’ Ongoing emergencies & disasters. 
Accessed October 4, 2019. https://www.cms.gov/ 
About-CMS/Agency-Information/Emergency/EPRO/ 
Current-Emergencies/Ongoing-emergencies.html. 

unauthorized entities, ensure that the 
means to prevent diversion are in place, 
and determine whether registration is 
consistent with the public interest. 

Not only does the DCP exercise 
authority and control over the registrant 
population, the DCP exercises authority 
over the classification of substances.7 
This is accomplished by evaluating 
drugs and chemicals to determine 
whether these substances are being 
abused or potentially involved in illicit 
traffic, and to evaluate whether any 
substances should be scheduled as a 
controlled substance or regulated as a 
listed chemical. This requires the 
collection and analysis of a large 
amount of data from various sources. 
These evaluations are used by DEA as 
a basis for developing appropriate drug 
control policies; determining the status 
of controlled, excluded, or exempted 
drugs and drug products; and 
supporting U.S. initiatives in 
international forums. 

The DCP’s authority over controlled 
substances and listed chemicals requires 
its support of domestic and foreign 
investigations of these substances. As 
such, the DCP serves as the competent 
national authority for the U.S. regarding 
listed chemicals and international 
treaties. The DCP works with the 
international community to identify and 
seize international shipments of listed 
chemicals destined for the United 
States. The DCP also works on a 
bilateral basis to urge international 
partners to take effective action, in 
cooperation with chemical companies, 
to establish controls and prevent the 
diversion of listed chemicals from 
legitimate trade. In addition to its other 
oversight and regulatory responsibilities 
in this area, the DCP reviews the 
importation and exportation 
notifications of listed chemicals. 

The DCP also controls the 
manufacture of controlled substances by 
setting the aggregate production quotas, 
individual manufacturing quotas, and 
procurement quotas for basic classes of 
schedule I and II controlled substances. 
Similarly, the DCP controls the 
manufacture of list I chemicals 
ephedrine, pseudoephedrine, and 
phenylpropanolamine by setting the 
assessment of annual needs, individual 
manufacturing quotas, procurement 
quotas and import quotas for these three 
list I chemicals. As such, the DCP 
maintains and monitors the Year-End 
Reporting System/Quota Management 
System (YERS/QMS), which provides 
information on entities manufacturing 
schedule I and II controlled substances 
and list I chemicals ephedrine, 

pseudoephedrine, and 
phenylpropanolamine. Furthermore, the 
DCP issues import and export 
registrations and permits, and monitors 
declared imports, exports, and 
transshipments of these substances. The 
DCP must ensure that all imports and 
exports of controlled substances and 
listed chemicals meet the requirements 
of the CSA. As such, the DCP maintains 
and monitors many electronic reporting 
systems, such as the Chemical Handlers 
Enforcement Management System 
(CHEMS), which provides information 
on entities manufacturing, distributing, 
and exporting and importing regulated 
chemicals, and encapsulating and 
tableting machines.8 

To effectively execute its regulatory 
functions, the DCP reviews legislation 
pertinent to the availability of 
controlled substances and listed 
chemicals for legitimate uses in the U.S. 
and controls to prevent the diversion of 
these substances and chemicals. The 
DCP drafts and implements regulations 
to keep DEA in compliance with 
legislation enacted by Congress. The 
DCP constantly reviews its own 
regulations and develops and 
implements regulations designed to 
enhance DEA’s diversion control efforts. 
The DCP’s regulatory activities also 
require education and outreach to 
ensure understanding of and 
compliance with the CSA and 
applicable regulations, and to ensure 
registrants have sufficient measures in 
place to prevent diversion. The DCP’s 
outreach efforts include establishing 
and maintaining liaison and working 
relationships with other federal 
agencies, the regulated community, and 
foreign, state, and local governments. 
Other efforts include developing and 
maintaining manuals and other 
publications; organizing and conducting 
national conferences on current issues, 
policies, and initiatives; and providing 
scientific support for policy guidance, 
expert witness testimony, and 
conference presentations. 

The DCP continues to address the 
growing threat of synthetic substances 
through the collection and evaluation of 
pharmacological, medical, 
epidemiological and other scientific 
data for new drugs of abuse and when 
appropriate, initiate the necessary 
administrative procedures to place these 
substances under regulatory control. 

Increased Need for Diversion Control 

Opioid Crisis 

The misuse of and addiction to 
opioids is a serious national crisis 

affecting the public health and welfare 
of all Americans. Furthermore, in 2018, 
there were 67,367 overdose deaths in 
the United States. The rate of opioid 
overdose deaths increased by over 70 
percent from 2016 through 2018.9 Some 
prescription pain relievers are opioids, 
which are classified by DEA as 
controlled substances and placed in 
schedules II–IV. 

The misuse of prescription drugs is a 
serious concern. Misuse occurs when a 
medication is taken in a manner other 
than how prescribed, or when the 
medication is taken by a person, other 
than the person to whom it was 
prescribed. Opioids are one of the most 
common types of misused medication.10 
Statistics show that 21 to 29 percent of 
patients who are prescribed an opioid 
misuse it, resulting in 8 to 12 percent of 
them developing an opioid use 
disorder.11 During the past 15 years, 
there has been an increase in emergency 
visits, overdose deaths, and treatment 
admissions for misuse disorders because 
of the increase in prescription drug 
misuse. In 2018, the percentage of 
involvement of prescription opioids in 
overdose deaths in the United States 
was over three times higher than in 
1999.12 In 2018, an estimated 2.0 
million people in the U.S. were dealing 
with substance use disorders involving 
prescription opioids.13 It is estimated 
that the misuse of prescription opioids 
has an economic burden of $78.5 billion 
annually on the United States.14 

Due to the rise in prescription opioid 
abuse and the grave concern for public 
safety, Congress, as well as DEA, have 
had to take significant measures to 
protect citizens. In October 2017, 
President Trump called the opioid 
epidemic a ‘‘national health 
emergency.’’ 15 Furthermore, the 
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16 2018 National Drug Threat Assessment. Drug 
Enforcement Administration. October 2018. 

17 ‘‘Designer Anabolic Steroid Control Act,’’ 
Public Law 113–260 (128 Stat. 2929). 

18 H.R. Rep. No. 113–587, Part 2. 

19 ‘‘Comprehensive Addiction and Recovery Act 
of 2016,’’ Public Law 114–198. 

20 While CARA temporarily expanded the type of 
practitioners who could dispense, the ‘‘Substance 
Use-Disorder Prevention that Promotes Opioid 
Recovery Treatment for Patients and Communities 
Act,’’ (Pub. L. 115–271) has eliminated the time 
limit for some of the practitioners and increased the 
temporary expansion for other practitioners. 

21 ‘‘Protecting Patient Access to Emergency 
Medications Act of 2017,’’ Public Law 115–83 (131 
Stat. 1267). 

22 ‘‘Substance Use-Disorder Prevention that 
Promotes Opioid Recovery Treatment for Patients 
and Communities Act,’’ Public Law 115–271. 

Department of Health and Human 
Services (HHS) formally determined 
there was a public health emergency 
nationwide in October 2017, which was 
most recently renewed in January 2020. 
The overdose and abuse ‘‘has reached 
epidemic levels and currently shows no 
signs of abating, affecting large portions 
of the United States.’’ 16 As such, the 
opioid crisis requires and continues to 
receive a magnitude of attention from 
the DC. 

Increased Registrant Population 
At the time of the last fee increase, 

there were 1.4 million DEA registrants. 
Currently, the DCP regulates over 1.8 
million registrants. DEA’s regulated 
industry increases approximately 3 
percent per year annually. It is 
estimated that there will be over 2 
million registrants by 2023. The DCP 
must continue to effectively manage and 
support this growing registrant 
population through inspections, 
improvements to the registration 
process, enhanced information 
technology tools, and providing 
informative education and outreach 
forums. 

Changes to the CSA Since the Last Fee 
Rule 

Since implementation of the last fee 
rule in 2012, Congress has made several 
changes to the CSA that impact how the 
DCP operates. These changes have 
expanded the responsibility and scope 
of the DCP. Congress’ expansion of the 
CSA aids the DCP in addressing 
diversion threats and the national 
opioid crisis. While DEA may not have 
yet finalized implementing regulations 
for the CSA amendments, they are 
Federal law and therefore, followed by 
DEA. The implementation of these CSA 
amendments requires a commensurate 
increase in regulatory and enforcement 
activities which must be funded by the 
DCFA in order to fully fund activities 
related to the DCP. 

Designer Anabolic Steroid Control Act 
of 2014 

The Designer Anabolic Steroid 
Control Act (DASCA) of 2014 17 became 
law on December 18, 2014, with the 
purpose of regulating anabolic steroids 
more effectively.18 DASCA amended the 
CSA by revising and adding specified 
substances to the definition of ‘‘anabolic 
steroid.’’ DASCA provided a new 
mechanism for temporary and 
permanent scheduling of anabolic 

steroids, and added specific labeling 
requirements for products containing 
anabolic steroids. This amendment 
increased the number of schedule III 
controlled substances, by adding 22 new 
substances. As such, the manufacture, 
import, export, distribution, or sale of 
the 22 anabolic steroids or a substance 
meeting the revised definition of an 
anabolic steroid is a violation of the 
CSA, unless done by a DEA registrant. 
These additions have now been brought 
under the scope of the DCP together 
with the performance of the applicable 
regulatory and enforcement functions. 

Comprehensive Addiction and Recovery 
Act of 2016 

The Comprehensive Addiction and 
Recovery Act (CARA) of 2016 19 became 
law on July 22, 2016. CARA amended 
the CSA by temporarily 20 expanding 
the type of practitioners who may, 
under certain conditions, dispense a 
narcotic drug in schedule III, IV, or V for 
the purpose of maintenance treatment or 
detoxification treatment, through 
October 1, 2021. In particular, the CARA 
amended the CSA to temporarily permit 
certain nurse practitioners and 
physician assistants to be considered a 
‘‘qualifying other practitioner,’’ allowing 
them to meet the requirements for who 
can dispense a narcotic drug for the 
purposes of maintenance treatment or 
detoxification treatment, without 
requiring a separate registration. This is 
known as being a DATA-Waived 
Physician. Under the authorization of 
the CSA, the DCP conducts periodic on- 
site inspections of all registrants, 
including those who are DATA-waived. 

The Protecting Patient Access to 
Emergency Medications Act of 2017 

The ‘‘Protecting Patient Access to 
Emergency Medications Act of 2017,’’ 21 
which became law on November 17, 
2017, amended the CSA to create a new 
registration category for emergency 
medical services agencies that handle 
controlled substances. It also 
established standards for registering 
emergency medical services agencies, 
and set forth new requirements for 
delivery, storage, and recordkeeping 
related to their handling of controlled 
substances. In addition, the Act allows 

emergency medical services 
professionals to administer controlled 
substances outside the physical 
presence of a medical director or 
authorizing medical professional 
pursuant to a valid standing or verbal 
order. In particular, through this 
amendment, a registered Emergency 
Medical Service (EMS) agency is 
allowed to obtain a single registration 
for each State in which the agency 
administers controlled substances, 
rather than requiring the agency to 
obtain a separate registration for each 
location at which it operates within that 
State. The CSA was also amended to 
allow DEA to issue regulations 
regarding the delivery and storage of 
controlled substances by EMS agencies. 
The issuance of these regulations, as 
well as the processing of the 
registrations, fall within the scope of the 
DCP’s functions. 

Substance Use-Disorder Prevention That 
Promotes Opioid Recovery and 
Treatment for Patients and 
Communities Act 

On October 24, 2018, the Substance 
Use-Disorder Prevention that Promotes 
Opioid Recovery and Treatment for 
Patients and Communities Act 
(SUPPORT Act),22 was signed into law, 
addressing the opioid epidemic. The 
SUPPORT Act affected many of the 
DCP’s regulatory and enforcement 
functions, falling under the purview of 
the DCFA. To prevent diversion, the 
CSA was amended requiring DEA to 
establish a centralized database for 
collecting reports of suspicious orders. 
The SUPPORT act also added the term 
‘‘suspicious order’’ to the CSA, as well 
as defined it. Also, the SUPPORT Act’s 
amendments require drug 
manufacturers and distributors be given 
access to anonymized Automated 
Reports and Consolidated Ordering 
System (ARCOS) data, regarding: (1) 
The total number of competitors that 
sold a particular controlled substance to 
a prospective customer (pharmacy or 
practitioner); and (2) the quantity and 
type of opioids distributed. This 
provision required DEA to launch a new 
tool to help more than 1,500 drug 
manufacturers and distributors 
nationwide to more effectively identify, 
report, and stop suspicious orders of 
opioids and reduce diversion rates 
through the use of ARCOS. 

The SUPPORT Act also amended the 
CSA to allow a pharmacy to deliver a 
controlled substance to a practitioner at 
the location listed on the practitioner’s 
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23 ‘‘Implementation of the Provision of the 
Comprehensive Addiction and Recovery Act of 
2016 Relating to the Dispensing of Narcotic Drugs 
for Opioid Use Disorder.’’ (83 FR 3071, January 23, 
2018). 

certificate of registration for the purpose 
of maintenance or detoxification 
treatment. Further, the SUPPORT Act 
allows a hospice employee to handle 
lawfully-dispensed controlled 
substances of a hospice patient to assist 
with the on-site disposal of the 
controlled substances in three specific 
circumstances: (1) The disposal occurs 
after the death of a person receiving 
hospice care; (2) the controlled 
substance is expired; or (3) change of 
care of the patient only, in instances 
where the employee is a DEA registrant 
and practitioner of the patient. 

Through the SUPPORT Act, DEA 
gained the authority to establish 
procurement quotas in terms of 
pharmaceutical dosage form to avoid 
overproductions, shortages, or diversion 
of a controlled substance. This also 
amended the statutory deadline for 
manufacturing quotas to be fixed by 
changing from October 1 to December 1. 
Further, it is now required that DEA 
estimate the diversion of the five 
covered controlled substances— 
fentanyl, oxycodone, hydrocodone, 
oxymorphone, and hydromorphone— 
and make appropriate quota reductions. 
If the aggregate production quotas (APQ) 
of any covered controlled substance 
exceeds the APQ of the previous year, 
it must be explained why the benefits of 
higher quota outweigh the risks. 

The CSA was also amended through 
the SUPPORT Act to allow for more 
flexibility with respect to more 
medication-assisted treatment for opioid 
use disorders. The provisions expand 
the type of practitioners that may obtain 
a DATA-waiver. It eliminated the time 
limitation for nurse practitioners and 
physician assistants to become 
qualifying practitioners and imposed a 
five-year time limitation on clinical 
nurse specialists, registered nurse 
anesthetists, and certified nurse 
midwives to become a qualifying 
practitioner. The provisions also 
permanently codify the 275 patient limit 
for DATA-waived practitioners, which 
the DCP added to its regulations in 
January, 2018.23 A new accreditation 
option for a qualifying physician was 
added, making a physician eligible for a 
waiver if they graduated in good 
standing from a medical school within 
five years of the date of notification to 
the Secretary to be DATA-waived, and 
during the practitioner’s curriculum or 
medical residency, the practitioner 
completed at least eight hours of 

training on treating and managing 
opioid-dependent patients. 

Last, the SUPPORT Act required the 
promulgation of regulations to specify 
the procedure for obtaining a special 
registration for telemedicine and the 
limited circumstances in which a 
special registration may be issued. The 
SUPPORT Act also required the 
updating of regulations for the biometric 
component of multifactor authentication 
in electronic prescriptions for controlled 
substances. 

Conclusion 

Since the last fee increase in 2012, the 
nature of the diversion control problem 
has increased in size and complexity. 
The increased diversion threats and 
changing diversion schemes such as the 
opioid epidemic, as well as 
amendments to the CSA, have 
necessitated the need to increase DEA 
registration fees in order to fully fund 
all aspects of the DCP. 

Although DEA has been fiscally 
responsible and has not increased 
registration fees since 2012, a 
registration fee increase is needed. This 
proposed increase will fund personnel 
and operations supporting the DCP 
mission to prevent and detect diversion, 
protect the closed system of distribution 
of the United States, and combat the 
nation’s opioid crisis. Without an 
increase in registration fees, DEA will be 
unable to continue current operations 
and will be in violation of the statutory 
mandate that fees charged ‘‘shall be set 
at a level that ensures the recovery of 
the full costs of operating the various 
aspects of [the diversion control 
program].’’ 21 U.S.C. 886a(1)(C). 

The Diversion Control Division 
manages the DCP to maintain the 
integrity of the closed system of 
distribution which is essential in 
combatting the opioid epidemic. DC 
continues to face unique challenges 
including supporting a customer base of 
over 1.8 million DEA registrants, as well 
as combating the alarming increase in 
opioid drug abuse. The aforementioned 
statutory changes, as well as the 
expanding threat of diversion, required 
the DCP to implement program and 
organizational changes funded through 
the DCFA. 

Operational Changes Within the 
Diversion Control Program Since 2012 

Elevation to Division 

In October 2016, the Office of 
Diversion Control was elevated from an 
Office to a Division, and was renamed 
the Diversion Control Division. This 
change was made with the purpose of 
continuing to enhance operational 

effectiveness, strengthen internal 
controls, and support a stronger focus 
on the agency’s mission. Two offices 
were established when the Division was 
created: The Office of Diversion Control 
Regulatory (DR), and the Office of 
Diversion Control Operations (DO). In 
2018, the Office of Diversion Control 
Policy (DP) was added to the Division 
to accommodate continued and 
projected growth of the DCP. The 
restructure resulted in the increase of 
regulatory, enforcement, and outreach 
efforts to allow DEA to minimize 
diversion opportunities through more 
regulatory inspections of various 
registrant groups; increased education 
and outreach opportunities; and 
identifying more sources of diversion 
and taking administrative, civil, and/or 
criminal action against those operating 
outside the normal course of medical 
practice/registrant business. The DCP 
reorganized to optimize its resources 
and to improve the ability to identify 
and respond to diversion threats. 
Additionally, DEA expanded its 
resources and targeted its investigation 
strategies to collaborate with state and 
local entities and enhance the 
effectiveness of its diversion 
investigations. In addition, DEA 
expanded its use of Tactical Diversion 
Squads (TDS) to more effectively 
respond to criminal investigations 
involving controlled pharmaceuticals. 

DEA 360 Strategy 
In response to the rising number of 

opioid-related deaths, DEA launched its 
360 Strategy in 2015 with the purpose 
of ending the deadly cycle of 
prescription opioid misuse through 
coordinated law enforcement, diversion 
control, and community outreach 
efforts. The DEA 360 Strategy involves 
coordinated law enforcement operations 
targeting all levels of drug trafficking 
organizations and violent gangs 
supplying drugs to our neighborhoods; 
engaging drug manufacturers, 
wholesalers, practitioners, and 
pharmacists through diversion control 
to increase awareness of the opioid 
epidemic and encourage responsible 
prescribing practices throughout the 
medical community; and community 
outreach and partnership with local 
organizations following enforcement 
operations, equipping and empowering 
communities to fight the opioid 
epidemic. 

The DCP’s efforts to support this 
initiative are geared toward preventing 
the non-medical abuse of controlled 
pharmaceutical substances through 
scheduled investigations and by 
providing education and training within 
the pharmaceutical and medical 
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community and to pursue those 
practitioners who are operating outside 
of reasonable medical standards. The 
DCP continues to engage with industry, 
practitioners, and government health 
organizations to facilitate an honest 
discussion about prescription drug 
abuse. Since FY 2015, there has been a 
significant increase in the total number 
of outreach activities. These activities 
are 80 percent funded by the DCFA and 
20 percent of the project receives 
appropriated funding. The number of 
total outreach activities has increased 
from 191 in FY 2015 to 2,394 in FY 
2019, an increase of 1,153.40 percent, 
the costs of which must be funded by 
the DCFA. 

National Take-Back Initiative 
The DCP continues to be proactive in 

its efforts to prevent diversion and focus 
on enhancing outreach efforts as they 
relate to controlled substances and 
listed chemicals. As of October 26, 
2019, a total of 18 separate National 
Prescription Drug Take-Back Initiative 
(NTBI) events have collected a total of 
9,964,714 pounds (4,982.357 tons) of 
unused pharmaceuticals from the 
medicine cabinets of U.S. citizens across 
the country and its territories, at 75,283 
collection sites, in conjunction with 
66,013 law enforcement partners. 

The diversion of pharmaceutical 
controlled substances is a significant 
problem in the United States, as all 
reliable studies indicate that the abuse 
(non-medical use) of these drugs has 
reached alarming levels in recent years. 
One potential factor that may contribute 
to the increase in abuse is the 
availability of these drugs in household 
medicine cabinets. In many cases, 
dispensed controlled pharmaceutical 
drugs remain in household medicine 
cabinets well after medication therapy 
has been completed, thus providing 
easy access to non-medical users for 
abuse or accidental ingestion. Before 
DEA began NTBI, most U.S. 
communities did not routinely offer 
opportunities to properly dispose of 
expired, unused, or unwanted 
pharmaceutical controlled substances. 
As a result, many people kept these 
drugs because they do not know how to 
dispose of them. 

The NTBI effort is an example of the 
DCP’s commitment to community 
outreach efforts and the extreme need 
for options for the disposal of controlled 
substances. This collaborative effort 
between DEA and state and local law 
enforcement agencies is focused on 
removing potentially dangerous 
controlled pharmaceutical substances 
from our nation’s medicine cabinets to 
reduce opportunities for diversion. 

Tactical Diversion Squads 

To respond to the increasing rate of 
criminal diversion and a growing 
registrant population, DEA has 
expanded its resources and targeted 
investigation strategies in ways to 
collaborate with state and local entities 
and enhance the effectiveness of its 
Diversion Control Program. Specifically, 
DEA has expanded its use of TDSs, 
which work with DEA’s state, local, and 
other federal partners, to maximize 
resources and improve efforts to 
investigate, disrupt, and dismantle 
individuals or organizations involved in 
diversion schemes related to controlled 
substances and listed chemicals. 

TDSs were established to investigate 
the criminal actions of DEA registrants. 
In 2011, there were 40 operational TDSs 
in the DCP. As of FY 2020, there were 
86 operational TDSs in 48 states, the 
District of Columbia, and Puerto Rico. 

TDSs investigate suspected violations 
of the CSA and other Federal statutes 
pertaining to the diversion of controlled 
substance pharmaceuticals and listed 
chemicals. The TDS program has been 
a successful tool employed by the DCP 
to combat the illegal diversion of 
controlled substances. Combining the 
criminal drug investigative experience 
of DEA Special Agents, the subject 
matter expertise of Diversion 
Investigators (DIs), and the local 
knowledge and law enforcement 
abilities of deputized Task Force 
Officers, the TDSs can effectively 
confront the diversion problem on 
multiple levels. 

Since the initial deployment, TDSs 
have initiated an average of more than 
1,500 cases per year and have made 
more than 2,100 arrests per year. 

Regulatory 

DEA continues its focus on regulatory 
oversight of the more than 1.8 million 
DEA registrants to ensure registrants 
comply with the CSA and its 
implementing regulations. DEA 
accomplishes this by conducting 
scheduled investigations of DEA 
registrants that are registered to handle 
controlled prescription drugs and listed 
chemicals. This proactive approach is 
designed to identify and prevent 
diversion of controlled substances and 
listed chemicals into the illicit market. 
Registrant compliance is determined 
primarily through the conduct of pre- 
registration, scheduled, and complaint 
investigations. DCP’s regulatory 
activities also have an inherent 
deterrent function; they are designed to 
ensure that those businesses and 
individuals registered with DEA to 
handle controlled substances or listed 

chemicals have sufficient measures in 
place to prevent the diversion of these 
substances. These investigations also 
help registrants understand and comply 
with the CSA and identify those 
registrants who violate the CSA and 
implementing regulations. Pre- 
registration investigations reduce the 
possibility of registering unauthorized 
entities, ensure that the means to 
prevent diversion are in place, and help 
determine whether registration is 
consistent with the public interest. 

Scheduling 
The DCP continues to evaluate 

diversion trends, patterns, routes, and 
techniques in order to appropriately 
focus its administrative, regulatory, 
civil, and criminal enforcement 
activities. The continued spread of 
synthetic drugs to include synthetic 
cannabinoids, cathinones, 
phenethylamines, and opioids remains a 
considerable concern across the U.S. 
The trafficking and abuse of these 
dangerous and often deadly substances 
is a significant concern for public health 
and law enforcement. 

DCP’s efforts to identify and establish 
controls over dangerous drugs of abuse 
involves collecting scientific 
information to evaluate the substances 
for possible scheduling actions. Since 
the last fee rule, 23 temporary 
scheduling actions have been issued to 
control 74 new drugs of abuse and a 
control of fentanyl-related substances. 
Since 2011, 61 substances have been 
permanently controlled, one precursor 
chemical has been controlled, 
rulemaking has been initiated to control 
six precursor chemicals, and two 
substances have been decontrolled. 

Quotas 
To address prescription drug abuse 

and increased production and use of 
chemicals that contribute to the public 
health emergency, the DCP increased its 
ability to respond to diversion threats by 
establishing quotas and monitoring 
imports of narcotic raw materials, which 
are critical to ensuring an adequate and 
uninterrupted supply of legitimate 
medicines containing controlled 
substances and listed chemicals without 
creating an oversupply. The APQ and 
annual assessment of needs (AAN) are 
established each calendar year to 
provide for the estimated medical, 
scientific, research, and industrial needs 
of the U.S., for lawful export 
requirements, and for the establishment 
and maintenance of reserve stocks. 
Information provided by industry (e.g., 
import permits and declarations, sales, 
distributions, inventory, manufacturing 
schedules, losses, and product 
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development needs) and corroborated 
by consumption of these substances 
(e.g., prescriptions, distributions to 
retail levels, and input from the Food 
and Drug Administration (FDA) on new 
products and indications) is utilized 
when determining the APQ and AAN 
and individual manufacturing quotas. 
APQs and AANs for individual 
substances cannot be trended and can 
either increase, decrease, or remain 
constant within a calendar year or over 
years, depending on any number of 
factors, including product development, 
research needs, FDA requirements for 
manufacturers, or changes in export 
requirements. 

Once the APQ and AAN are 
established, DEA issues three different 
quota types (manufacturing, 
procurement, and import quotas) to 
DEA-registered manufacturers and 
importers for substances with the 
highest abuse potential (schedule I and 
II controlled substances and certain list 
I chemicals used for the production of 
cough and cold medicines and 
clandestine methamphetamine). 
Annually, DEA allocates over 4,000 
separate quotas to over 300 different 
DEA bulk manufacturers and dosage 
form manufacturers. The quota system 
ensures an adequate and uninterrupted 
supply for the medical, scientific, 
research, and industrial needs of the 
United States, while preventing the 
diversion of the drugs to the illicit 
market. 

Additionally, prior to and building 
upon the 2012 Food and Drug 
Administration Safety and Innovation 
Act (FDASIA), DEA continues to work 
with FDA and industry on anticipating 
and mitigating the potential for drug 
shortages. In addition to the domestic 
quota program, DCP is responsible for 
the annual establishment of the UN 
estimates and assessments for legitimate 
imports and exports of all 
internationally controlled substances. 

In accordance with changes made to 
the scope of the DCP to address the 
opioid epidemic public health 
emergency, DEA finalized the 
Controlled Substance Quotas rule in 
June 2018 to strengthen the process for 
setting controls over controlled 
substances and to make improvements 
in the quota management regulatory 
system for the production, 
manufacturing, and procurement of 
controlled substances. 

The final rule made two additions to 
the list of factors that must regularly be 
considered in setting the APQ. First, it 
added the extent of any diversion of the 
controlled substance in the class. 
Second, the final rule amended the list 
of factors to be considered in 

establishing these quotas to include 
relevant information from HHS, FDA, 
Centers for Disease Control and 
Prevention (CDC), Centers for Medicare 
& Medicaid Services (CMS), and the 
states. The amendment will ensure that 
information will be requested from the 
relevant HHS components and will be 
considered in setting the aggregate 
production quotas. 

DEA has published proposed rules to 
improve its ability to oversee the 
production of drugs scheduled under 
the CSA and limit excess quantities of 
medications that might be vulnerable to 
diversion for illicit distribution and use 
at the height of the national opioid 
crisis. DEA is proposing important and 
necessary changes to DEA’s quota 
regulations resulting from the SUPPORT 
Act, which requires that appropriate 
quota reductions be made after 
estimating potential for diversion. This 
estimate is based on rates of overdose 
deaths and abuse, as well as the overall 
public health impact related to specific 
controlled substances, and it may 
include other factors as appropriate. 

DEA also proposes to amend the 
manner in which DEA grants quotas to 
manufacturers for maintaining 
inventories. These proposed levels align 
with current manufacturing standards 
aimed at promoting quality and 
efficiency, while also ensuring that the 
country has sufficient quantities of 
schedule II substances necessary for the 
medical, scientific, research and 
industrial needs of patients nationwide. 

DEA has also proposed several new 
types of quotas that DEA would grant to 
certain DEA-registered manufacturers. If 
finalized, these use-specific quotas 
include quantities of controlled 
substances for use in commercial sales, 
product development, packaging/ 
repackaging and labeling/relabeling, or 
replacement for quantities destroyed. 
These use-specific quotas will greatly 
improve the timeliness of DEA’s 
responses to applications filed by 
manufacturers while simultaneously 
improving DEA’s ability to respond 
quickly to drug shortages. 

Community Outreach Efforts 
DCP’s regulatory activities require 

education and outreach to ensure 
understanding of, and compliance with, 
the CSA and other applicable policies 
and regulations. Providing such 
guidance to registrants is also necessary 
to reduce the likelihood of diversion 
from the closed system of distribution 
outlined in the CSA. One aspect of 
DCP’s outreach efforts is establishing 
and maintaining working relationships 
with other federal agencies, foreign, 
state, and local governments, industry, 

and the registrant population. Other 
educational efforts include developing 
and maintaining manuals and other 
publications; organizing and conducting 
national conferences on current issues, 
policies, and initiatives; and providing 
guidance to the general public. Since 
the last fee rule, DCP has drafted 2,700 
policy letters; answered over 23,400 
policy inquiries from the public, 
regulated industry, and DEA field 
personnel; and responded to 16,380 
emails primarily from the public, 
regulated community, and DEA field 
personnel. 

Additionally, the DCP has hosted 
conferences designed to educate 
pharmacists and pharmacy technicians 
regarding the growing problem of 
diversion and subsequent abuse of 
pharmaceutical controlled substances as 
well as proactive steps they can take 
towards preventing diversion. Pharmacy 
Diversion Awareness Conferences 
(PDACs) give pharmacy personnel the 
tools they need to identify and respond 
to potential diversion activity. There 
have been a total of 100 conferences, at 
54 separate locations, in 50 states, and 
two territories, with over 13,401 
pharmacists, pharmacy technicians, and 
loss prevention specialists in 
attendance. 

As a result of the success of the 
PDACs, in response to the persistent 
opioid drug crisis, and a recognition of 
the need for a comparable conference 
for DEA registered practitioners, DEA 
has designed, developed, and 
implemented a similar type of 
conference for practitioners— 
Practitioner Diversion Awareness 
Conferences. 

Since May 2018, DEA has held a total 
of 35 Practitioner Diversion Awareness 
Conferences, in 19 different states, with 
over 7,354 physicians, dentists, 
physician assistants, nurse practitioners, 
and veterinarians in attendance. To 
continue to support and grow these 
efforts, the DCP must rely on increased 
funding available through collection of 
DCFA fees. 

Personnel 
The DCP must maintain staffing levels 

sufficient to carry out its regulatory and 
enforcement missions and perform 
education and outreach activities to 
combat the opioid crisis and effectively 
respond to emerging diversion threats in 
order to protect public health and 
safety. Personnel are hired specifically 
into DCFA-funded positions for the sole 
purpose of supporting DCP activities. 
Obligations have increased since the last 
fee rule to keep pace with a growing 
registrant population and the need to 
expand the DCP footprint across the 
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nation to meet its regulatory and 
enforcement mission. The DCP has 
continued to control costs since the last 
fee increase; however, the DCP’s 
mission has been expanded by changing 
diversion schemes and laws passed by 
Congress, which require an increase in 
registrant fees in order to maintain 

operations and protect public health 
and safety. 

DEA has taken steps to ensure that the 
cost of diversion work in DEA 
Headquarters (HQs) is fully funded by 
the DCFA. In 2016, DEA realigned 161 
HQs Professional/Administrative and 
Technical/Clerical (PATCO) positions 
from the Salaries & Expenses (S&E) 

account to the DCFA. In February 2018, 
DEA took a similar action with Special 
Agent positions and determined that the 
DCFA should fund 57 additional 
Special Agent positions in DEA 
Headquarters. 

The cost impact of such efforts to 
fully fund DCP-related activities totals 
$124.3 million as summarized below: 

TABLE 1—SUMMARY OF RIGHTSIZED POSITIONS 

Rightsized positions FY 2016 FY 2017 FY 2019 FY 2019 

161 PATCO ..................................................................................................... $23,699,057 $23,699,057 $24,172,523 $24,617,315 
57 Special Agents ............................................................................................ ........................ ........................ 9,379,236 18,758,472 

Total Costs to DFCA ................................................................................ 23,699,057 23,699,057 33,551,759 43,375,787 

As mandated by 21 U.S.C. 886a(1)(C), 
DEA is required to collect fees adequate 
to fully fund the controlled substance 
and chemical diversion control 
activities of the DCP. In 2008, the DOJ’s 
Office of the Inspector General, reported 
the results of its review of the DCP (I– 
2008–002) Review of the Drug 
Enforcement Administration’s Use of 
the Diversion Control Fee Account, 
stating that the ‘‘review concluded that 
DEA did not fully fund all Diversion 
Control Program salary costs with the 
Fee Account, as required by 21 U.S.C. 
886a(1)(C).’’ 

In FY 2016, Diversion Program 
Manager (DPM) positions were 
established in all field division offices. 
The role of the DPM is to serve as the 
subject matter expert on all regulatory 
matters and is responsible for 
establishing and implementing the 
division’s strategic objectives and 
priorities related to the DCP. Each DPM 
plans and leads its division’s efforts to 
prevent, detect, and disrupt diversion 
activities within its area of 
responsibility, ensuring consistent 
implementation of agency policy and 
priorities. The nature of the diversion 
control problem has increased in size 
and complexity making the role of the 
DPM increasingly critical and 
demanding than in previous years. With 
a registrant population of over 1.8 
million, DPMs maintain an intricate 
knowledge of the registrant community 
in the division’s area of responsibility as 
well as the various relevant state and 
local laws. DPMs lead outreach and 
education efforts to establish and 
maintain liaison and working 
relationships with other federal 
agencies; foreign, state, and local 
governments; industry and associations; 
community organizations; and the 
regulated community. Outreach is 
critical to increasing awareness of the 
diversion trends and methods to ensure 

understanding of and compliance with 
the CSA and applicable policies and 
regulations, and reduce the likelihood of 
diversion. The standardization of the 
DPM positions nationwide strengthened 
the DCP’s ability to combat diversion 
and prescription drug abuse by 
optimizing the unique skill set of DPMs. 

Technology Enhancements 

The scope of the DCP has been 
expanded by Congress, continued 
diversion threats and schemes, and the 
opioid crisis. Ensuring availability of 
critical infrastructures requires 
comprehensive planning, investment in 
resources, and the ability to respond to 
the regulated community with 
appropriate remediation actions in a 
timely manner. 

In February 2018, DEA launched a 
new tool in its ARCOS Online Reporting 
System to assist drug manufacturers and 
distributors with their regulatory 
obligations under the CSA. The 
enhancement allows DEA-registered 
manufacturers and distributors to view 
and download the number of 
distributors and the amount 
(anonymized data in both grams and 
dosage units) each distributor sold to a 
prospective customer in the last 
available six months of data. This 
resource is one of many steps DEA is 
taking to collaborate with its 1.8 million 
registrants to combat the ongoing opioid 
epidemic in the United States. 

Additionally, the DCP determines the 
appropriate procedures necessary to 
order and distribute all schedule I and 
II controlled substances and schedule III 
narcotics. This enables the DCP to 
monitor the flow of those controlled 
substances from their point of 
manufacture through commercial 
distribution. It also monitors registrant 
compliance through reporting systems 
such as the ARCOS and manages the 
cataloging of controlled substances 

based on the National Drug Code (NDC) 
system, including the Drug Ingredients, 
Trade Name, DEA Generic Name, UN 
Code/Name, and the conversion factor 
to calculate the base weight of the 
controlled substance within product. 
Other oversight activities include 
maintaining the Controlled Substance 
Ordering System (CSOS), monitoring 
CSOS activities through the initial 
certification process, and periodic 
auditing of registrant systems. CSOS 
provides registrants with an electronic 
platform that reduces costs to registrants 
while ensuring a more efficient and 
effective ordering process. The DCP has 
also made improvements by 
streamlining the application process for 
registrants and implementing an online 
system for new applications and 
renewal applications for registrations. 
These technological advancements are 
crucial to the furtherance of DEA’s 
mission to support registrants, which 
would be funded by the increase in 
registrant fees. 

To improve customer support to 
registrants, the DCP is changing the 
technology infrastructure of its service 
center’s phone system to implement a 
new Interactive Voice Response (IVR) 
system. This will provide enhanced call 
flows and interactive features to 
registrants and provide efficiencies 
within the service center daily 
activities. 

In support of the International Trade 
Data System (ITDS), as mandated by 
Executive Order 13659, the DCP has 
successfully implemented the online 
versions of its import and export 
applications for controlled substances 
and listed chemicals (DEA Form 161, 
236, 357, and 486). The DCP has also 
enhanced its communications system to 
allow interconnectivity between many 
different systems. Data connectivity was 
established with U.S. Customs and 
Border Protection (CBP) and all Import 
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and Export declarations and permits are 
now electronically transmitted to CBP. 
The online DEA Form 161R and 161EEA 
are in the process of being adjusted due 
to the passage of recent legislation that 
will require modifications to the form. 

The DCP continues to improve the 
quality and accessibility of its 
registration and reporting systems, such 
as the CSA, Combat Methamphetamine 
Epidemic Application (CMEA), Quota 
Management System, ARCOS, Bulk 
Chemical Manufacturer Reports, Drug 
Theft/Loss, NTBI, and the Online 
Conferencing Registration System. 
These systems generate timely, accurate, 
and actionable data that provide the 
DCP’s registrant population an efficient 
means for online submissions of their 
regulatory obligations and improve the 
DCP’s enforcement and control efforts. 

For purposes of efficiency, to reduce 
the cost of maintaining the equipment, 
and to allow DEA registrants greater 
ease of ordering schedule I and/or II 
controlled substances electronically, 
DEA implemented a single-sheet Form 
222 for order forms. The new single- 
sheet format is expected to lower labor 
burden to government employees due to 
efficiencies gained from having more 
lines per form, anticipated reduction of 
instances of form failure, allowing the 
use of a printer, and general ease of use 
for registrants. Additionally, it removes 
the requirement for ARCOS-reporting 
suppliers to mail completed order forms 
to DEA field offices. 

IV. Provisions of the Proposed Rule 

Proposed New Fees 
Based on thorough analysis of the 

identified fee calculation options— 

including the anticipated economic 
impact on registrants—DEA has 
determined that the proposed option 
represents the most reasonable approach 
to calculate registrant fees sufficient to 
fully fund the DCP. 

The proposed fee schedule would 
replace the current fee schedule for 
controlled substance and chemical 
registrants in order to recover the full 
costs of the DCP so that it may continue 
to meet the programmatic 
responsibilities set forth by statute, 
Congress, and the President. As 
discussed, without an adjustment to 
fees, the DCP will be unable to continue 
current operations, necessitating 
dramatic program reductions, and 
possibly weakening the closed system of 
distribution. Accordingly, DEA 
proposes the following new fees for the 
FY 2021–FY 2023 period. 

TABLE 2—PROPOSED REGISTRATION AND REREGISTRATION FEES BY BUSINESS ACTIVITY 

Business activity Current fees 
($) 

Proposed fees 
($) 

Difference 
($) 

Registrants on Three Year Registration Cycle *: 
Pharmacy .............................................................................................................................. 731 888 157 
Hospital/Clinic ....................................................................................................................... 731 888 157 
Practitioner ............................................................................................................................ 731 888 157 
Teaching Institution .............................................................................................................. 731 888 157 
Mid-level Practitioner (MLP) ................................................................................................. 731 888 157 

Registrants on Annual Registration Cycle: 
Manufacturer ......................................................................................................................... 3,047 3,699 652 
Distributor ............................................................................................................................. 1,523 1,850 327 
Researcher/Canine Handler ................................................................................................. 244 296 52 
Analytical Lab ....................................................................................................................... 244 296 52 
Importer ................................................................................................................................ 1,523 1,850 327 
Exporter ................................................................................................................................ 1,523 1,850 327 
Reverse Distributor ............................................................................................................... 1,523 1,850 327 
Narcotic Treatment Program ................................................................................................ 244 296 52 
Chemical Manufacturer ........................................................................................................ 3,047 3,699 652 
Chemical Importer ................................................................................................................ 1,523 1,850 327 
Chemical Distributor ............................................................................................................. 1,523 1,850 327 
Chemical Exporter ................................................................................................................ 1,523 1,850 327 

* Pharmacy, hospital/clinic, practitioner, teaching institution, and mid-level practitioner registration fees are for a three-year period. This current 
three-year fee is $731. The proposed fee for the three-year registration period is $888. The three-year difference is $157 or an annual difference 
of $52. 

The proposed fees are estimated to 
fund the full cost of the DCP—to 
include the increased programmatic and 

personnel requirements currently in 
place or expected to be in place—from 

FY 2021–FY 2023 and have an end-of- 
year balance of $50 million. 

TABLE 3—OVERVIEW OF PROPOSED DIVERSION CONTROL FEE ACCOUNT 

FY 2021 ($M) FY 2022 ($M) FY 2023 ($M) 3-Years com-
bined ($M) 

DCFA Balance Carried Forward From Prior Year ........................................... 69 96 86 69 
Total Collections .............................................................................................. 576 596 625 1,797 
Treasury Amount ............................................................................................. (15) (15) (15) (45) 
Other Collections (OGV, CMEA) ..................................................................... 1 1 1 3 

Net Collections ......................................................................................... 562 582 611 1,755 
Total Obligations .............................................................................................. 555 613 670 1,838 
Recoveries from Deobligations ........................................................................ (20) (22) (24) (65) 

Net Obligations ......................................................................................... 535 591 647 1,773 
End of Year DCFA Balance .............................................................. 96 86 50 50 
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24 77 FR 15234, March 15, 2012. 

25 A TDS-Extension is an extension of a TDS into 
a location, usually staffed by two Special Agents to 
provided law enforcement coverage while not 
incurring the full cost of a TDS. 

26 21 U.S.C. 821. 
27 21 U.S.C. 958(f). 
28 In general, no officer or employee of the United 

States Government may make or authorize an 
expenditure or obligation in excess of an amount 
available in an appropriation or fund. 31 U.S.C. 
1341. 

Refund of Registration Fees 

DEA proposes amending 21 CFR 
1301.13(e) and 1309.12(b) to codify 
existing practices of the issuance of 
refunds by DEA for applicant 
registration fees. Generally, registration 
fees are not refundable. This regulation 
was implemented when registration fees 
were nominal. Now that registration fees 
have been increasing, DEA recognizes 
that the issuance of refunds in limited 
circumstances is warranted. These 
provisions of the proposed rule will give 
DEA’s Administrator discretionary 
authority to refund registration fees in 
limited circumstances, such as: 
Applicant error, DEA error, and death of 
a registrant within the first year of the 
three-year registration cycle. Refunds 
will be given for applicant error when 
there has been a duplicate payment for 
the same renewal, incorrect billing or 
incorrect transposing of credit card 
digits, or payment for incorrect business 
activity or when they are fee-exempt. 
Refunds will be issued based on DEA 
error when DEA caused the error, for 
example when DEA advised a new 
application is needed or advised a 
registration to submit payment for a 
wrong business activity. While these 
proposed provisions will have no 
economic costs or benefits, DEA 
believes there are benefits to accurately 
codify existing practices. 

V. Need for a New Fee Calculation 

DEA last adjusted the fee schedule in 
March 2012, with collections beginning 
April 2012.24 This fee schedule was 
intended to be sufficient to cover the 
‘‘full costs’’ of the DCP for FY 2012 
through FY 2014 or October 1, 2011 
through September 30, 2014. The DCP 
has continued to operate under this fee 
schedule by being fiscally responsible, 
optimizing its organizational structure, 
maximizing the use of technological 
enhancements, as well as unforeseen 
delays in hiring. As indicated by the 
above-referenced 2008 OIG report, 
indirect pay, rightsizing, additional 
salary, and other costs attributable to 
diversion control activities were 
incorporated into the DCP since the last 
fee increase. In addition, DCP’s 
responsibility has been expanded by 
Congress and by the need to address the 
opioid epidemic public health 
emergency. The DEA’s 360 Strategy was 
launched with the purpose of ending 
the deadly cycle of prescription opioid 
misuse through coordinated law 
enforcement, diversion control, and 
community outreach efforts. 

Due to increased diversion and 
prescription drug abuse, as well as an 
increase in the production and use of 
chemicals that contribute to the health 
emergency, the DCP has increased its 
use of TDS groups to meet its 
enforcement mission and hired more 
DIs working in Diversion Groups (DG) 
and Diversion Staffs (DS) across the 
nation to support its increased 
regulatory mission. In April 2012, there 
were 48 TDSs, 65 DGs, and 17 DSs. At 
the end of FY 2019, there were 86 TDSs, 
87, DG, 15 DSs, and 16 TDS- 
Extensions.25 

The DCP continues to draw technical 
expertise from DIs, and the DCP has 
incorporated greater numbers of Special 
Agents, Chemists, Information 
Technology Specialists, Attorneys, 
Intelligence Research Specialists, and 
state and local personnel to achieve its 
increased responsibilities. 
Corresponding with increases in field 
groups, in April 2012, there were 1,167 
employees in DCFA funded positions, 
and at end of FY 2019, there were 1,681. 
To continue to meet diversion control 
challenges and to staff and support the 
increased number of regulatory and 
enforcement groups, DEA must expand 
the DCP’s enforcement and regulatory 
capacity, as well as its support 
functions. From an estimated full-time- 
equivalent (FTE) staffing level of 1,782 
in FY 2020, DEA plans to increase FTEs 
by 90, 147, and 134 in FY 2021, FY 
2022, and FY 2023, respectively, for a 
total of 2,153 FTEs in FY 2023. The 
estimated increase for the three year 
period is 371 FTEs. 

DEA has been, and will continue to be 
fiscally responsible and will remain 
vigilant toward identifying methods to 
improve efficiencies or identifying other 
cost saving measures. As discussed 
above, however, a new fee calculation is 
needed. Without an adjustment in the 
registration fees, DEA will be unable to 
continue current operations and will be 
in violation of the statutory mandate 
that fees charged ‘‘shall be set at a level 
that ensures the recovery of the full 
costs of operating the various aspects of 
[the diversion control program].’’ 21 
U.S.C. 886a(1)(C). For example, 
collections under the current fee 
schedule will require the DCP to 
significantly cut existing and planned 
DCP operations vital to its mission. DEA 
relies on the DCP to maintain the 
integrity of the closed system for 
pharmaceutical controlled substances 
and listed chemicals, particularly at this 

time of dramatic increases in abuse and 
diversion. 

Fee Calculation 
DEA is delegated the task of 

determining the details of fulfilling the 
statutory requirements of ensuring the 
recovery of the full costs of operating 
the DCP as described above, while 
charging registrants participating in the 
closed system of distribution reasonable 
fees relating to the registration and 
control ‘‘of the manufacture, 
distribution, dispensing’’ 26 and 
‘‘importers and exporters’’ 27 of 
controlled substances and listed 
chemicals. For the DCP to have funds to 
function, DEA must determine, in 
advance of actual expenditures, a 
reasonable fee to be charged. As a result, 
historical data and projections, together 
with actual and current costs are used 
to project the annual costs of the DCP. 
Additionally, a reasonable fee must be 
calculated that will fully recover the 
costs of the DCP based on the variability 
over time of the number of registrants in 
the different categories of registration 
(e.g., manufacturers, distributors, 
importers, exporters, reverse 
distributors, practitioners, and 
individual researchers). Since the fees 
collected must be available to fully fund 
the DCFA and to reimburse DEA for 
expenses incurred in the operation of 
the DCP (21 U.S.C. 886a), there must 
always be more collected than is 
actually spent to avoid running a deficit 
and being in violation of federal fiscal 
law.28 In operating the DCP, DEA must 
be prepared for changes in investigative 
priorities, diversion trends, and 
emerging drugs or chemicals posing 
new threats to the public health and 
safety. By definition, it is an inexact 
effort. Given that fact, the agency must 
select a single methodology that it 
consistently follows throughout any 
given fee cycle. 

Since the inception of the fee, the 
agency has selected a weighted-ratio 
method to determine a reasonable fee 
for each category of registrants. Under 
this method, registrants are assigned to 
a business activity or category (e.g., 
researcher, practitioner, distributor, 
manufacturer, etc.) based on the 
statutory fee categories and the 
projected population is calculated for 
each category or business activity. Then, 
the full cost of the DCP is estimated for 
the analysis period, generally three 
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29 77 FR 15234 (March 15, 2012); 71 FR 51105 
(August 29, 2006). 

30 77 FR 15234, March 15, 2012. 
31 See this rulemaking docket found at 

www.regulations.gov. 

32 The position is structured to allow for entry at 
a lower grade level and allows for progression at 
predetermined GS-grade level (usually multi-level) 
interval to the full performance grade level. 

33 The full list of non-payroll obligations is 
available in the FY 2020 Congressional Budget 
Submission, Exhibits: Diversion Control Fee 
Account (DCFA). https://www.justice.gov/doj/fy- 
2020-congressional-budget-submission. 

years. While maintaining a difference in 
registration fees for each category by a 
ratio of 1.0 for researchers, 3.0 for 
practitioners (for administrative 
convenience, the fee is collected every 
three years for practitioners), 6.25 for 
distributors, and 12.5 for manufacturers, 
the registration fees required to pay the 
full cost of DCP for the analysis period 
is calculated. These are long-established 
ratios, utilized in previous fee increases, 
as repeatedly determined to be 
reasonable.29 By utilizing these different 
ratios, the agency recognizes the 
statutory need to charge reasonable fees 
relating to the registration and control of 
the manufacture, distribution, 
dispensing, importation, and 
exportation of controlled substances and 
listed chemicals. 

Thus, the current fees, some of which 
are paid annually and some of which 
are paid every three years, range from 
$244 for ratio 1 to $3,047 for ratio 12.5 
depending upon the particular registrant 
category. Specifically, practitioners, 
mid-level practitioners, dispensers, 
researchers, and narcotic treatment 
programs pay an annual registration fee 
of $244. For administrative convenience 
for both the collection and the payment, 
practitioners pay a combined 
registration fee of $731 every three 
years. Distributors, importers, and 
exporters pay an annual fee of $1,523 
and manufacturers pay an annual fee of 
$3,047. 21 CFR 1301.13 and 1309.11. 

Since the last fee schedule adjustment 
in March 2012,30 DEA continued to 
review possible alternative 
methodologies for differentiating 
registration fees between various 
registration business activities. In 
developing this proposed rule, DEA 
examined three alternative 
methodologies to calculate the 
registration and registration fees: Flat 
Fee Option, Past-Based Option, and 
Weighted-Ratio Option (current and 
proposed method). In examining each 
alternative methodology, DEA 
considered whether the fee calculation 
(1) was reasonable and (2) could fully 
fund the costs of operating the various 
aspects of the DCP. DEA has determined 
that the current ‘‘weighted-ratio’’ fee 
structure is the most reasonable. 
Therefore, DEA proposes the current 

weighted-ratio method for calculating 
fees and differentiating fees between 
registrant groups. A detailed discussion 
of the alternatives is provided below. 
Additionally, the proposed fee 
calculation method is summarized 
below and detailed in ‘‘Proposed 
Registration Fee Schedule Calculation’’ 
in the rulemaking docket at https://
www.regulations.gov. 

Projected Costs for the Diversion Control 
Program 

In calculating fees to recover the 
mandated full costs of operating the 
DCP, DEA estimated the cost of 
operating the DCP for the next three 
fiscal years. To develop the DCFA 
budget request estimates for FY 2021 to 
FY 2023, DEA compiled: (1) The DCFA 
Budget for FY 2020, which forms a base 
spending level for the current level of 
service, (2) the estimated additional 
required funds for FY 2021 to FY 2023, 
and (3) the required annual $15 million 
transfer to the United States Treasury as 
mandated by the CSA (21 U.S.C. 886a). 
The following paragraphs explain the 
annual revenue calculations and how 
the total amount to be collected for the 
FY 2021 to FY 2023 period was 
calculated. In developing this figure, 
DEA begins with annual projected DCP 
obligations, including payroll, 
operational expenses, and necessary 
equipment. The DCP budget has 
increased due to inflationary 
adjustments for rent and payroll and 
adding staffing resources that support 
the regulatory and law enforcement 
activities of the program. The fees have 
not been adjusted to reflect these factors 
as the basis of the last fee adjustment 
was to fund the DCP for the time period 
of FY 2012 to 2014. Specific details on 
the DCP budget are available in the 
annual President’s Budget Submission 
and supplemental budget justification 
documents provided to Congress.31 

DEA needs to set fees to recover the 
full cost of the DCP. Therefore, the 
estimated budget for FY 2021 to FY 
2023 forms the basis for required 
collections (target collections) from 
registration fees. The process for 
estimating the budget for each year is 
the same. Generally, the budget for a 
particular year is set by starting from the 
previous year (base year), adjusting for 

inflation, and then adding 
enhancements (growth) to the budget. 
DCP personnel growth is the key factor 
in formulating the budget. 

The estimated budget is based on two 
estimated components: (1) Payroll 
obligations based on estimated FTEs, 
and (2) non-payroll obligations based on 
changes to payroll obligations. The 
estimated payroll obligations are based 
on the payroll cost of the FTEs 
described earlier. The estimates also 
account for the difference in payroll cost 
between personnel leaving the program, 
usually at a higher grade level, and 
personnel entering the program. 
Additionally, the payroll obligations 
include a yearly inflation factor of 2 
percent to cover Within-Grade 
Increases, Career Ladders,32 Cost of 
Living Adjustment, and increased 
benefits costs. Non-payroll obligations 
generally follow payroll obligations. As 
FTE and payroll obligations increase, 
non-payroll obligations also increase 
correspondingly. Non-payroll 
obligations include items such as rent, 
communications, utilities, services, 
equipment, travel, etc.33 DEA believes 
its methodology supports the estimate 
amount for the three-year period, FY 
2021 to FY 2023. The estimated payroll 
obligations and non-payroll obligations 
are added to obtain the estimated total 
obligations. 

In April 2012, when the last fee 
increase was made effective, there were 
48 TDSs, 65 DGs, and 17 DSs. At end 
of FY 2019 there were 86 TDSs, 87 DGs, 
15 DSs, and 16 TDS-Extensions. To 
continue to meet diversion control 
challenges, DEA continues to increase 
its field regulatory and enforcement 
groups. DEA anticipates having 88 
TDSs, 89 DGs, 17 DSs, and 14 TDS- 
Extensions by end of FY 2020 
(beginning of FY 2021), expanding to 94 
TDSs, 95 DGs, 10 DSs, and 10 TDS- 
Extensions by end of FY 2023. Table 4 
summarizes the estimated number of 
field groups by year. 
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34 Position structured to allow for entry at a lower 
grade level that allows for progression at 
predetermined GS-grade level (usually multi-level) 
interval to the full performance grade level. 

35 Full list of non-payroll obligations is available 
in the FY 2020 Congressional Budget Submission, 

Exhibits: Diversion Control Fee Account (DCFA). 
https://www.justice.gov/doj/fy-2020-congressional- 
budget-submission. 

36 Departments of Commerce, Justice, and State, 
the Judiciary and Related Agencies Appropriations 

Act of 1993, Public Law 102–395, codified in 
relevant part at 21 U.S.C. 886a. 

37 ‘‘DCFA balance’’ was called the ‘‘Operational 
Continuity Fund (OCF)’’ in the last fee schedule 
adjustment in March 2012. 

TABLE 4—NUMBER OF FIELD GROUPS BY YEAR 

Regulatory and enforcement groups As of 4/2012 
Estimated 

EOY 
FY 2020 

Estimated 
EOY 

FY 2023 

TDS .............................................................................................................................................. 48 88 94 
DG ................................................................................................................................................ 65 89 95 
DS ................................................................................................................................................ 17 13 10 
TDS-Extension ............................................................................................................................. ........................ 14 10 

Corresponding with increases in field 
groups, in April 2012, there were 1,167 
employees in DCFA funded positions, 
and at the end of FY 2020, there will be 
an estimated 1,803 employees. To 
continue to meet diversion control 
challenges, and to staff and support the 
increased number of regulatory and 
enforcement groups described above, 
DEA plans to expand DCP’s 
enforcement and regulatory capacity, as 
well as its support functions. From an 
estimated FTE of 1,782 in FY 2020, DEA 
plans to increase FTEs by 90, 147, and 
134 in FY 2021, FY 2022, and FY 2023, 
respectively, for a total of 2,153 FTEs in 
FY 2023. The estimated increase for the 
three year period is 371 FTEs. 

The estimated payroll obligations are 
based on the payroll cost of the FTEs 
described above. The estimates also 
account for the difference in payroll cost 
between personnel leaving the program, 
usually at higher grade level, and 
personnel entering the program. 
Additionally, the payroll obligations 
include a yearly inflation factor to cover 
Within-Grade Increases, Career 
Ladders,34 Cost of Living Adjustment, 
and increased benefits costs. From an 
estimated base of $289,450,003 in FY 
2020, estimated payroll obligations 
increase as projected net hiring 
increases to an estimated $311,587,162, 
$344,462,812, and $376,513,554 in FY 
2021, FY 2022, and FY 2023, 
respectively. 

Non-payroll obligations include items 
such as: Rent, communications, utilities, 
services, equipment, travel, etc.35 Non- 
payroll obligations generally follow 
payroll obligations. As FTE and payroll 
obligations increase, non-payroll 
obligations also increase. Year-over-year 
increase in payroll increase is 7.6 
percent, 10.6 percent, and 9.3 percent in 
FY 2021, 2022, and FY 2023, 
respectively. From an estimated base of 
$225,747,874 non-payroll obligations in 
FY 2020, increasing non-payroll 
obligations at the same rate as payroll 
obligations results in estimated non- 
payroll obligations of $243,013,089, 
$268,653,469, and $293,650,487 in FY 
2021, FY 2022, and FY 2023, 
respectively. 

TABLE 5—ESTIMATED TOTAL OBLIGATIONS 
[Budget] 

FY 2020 FY 2021 FY 2022 FY 2023 

Payroll Obligations ($) ..................................................................................... 289,450,003 311,587,162 344,462,812 376,513,554 
Non-payroll Obligations ($) .............................................................................. 225,747,874 243,013,089 268,653,469 293,650,487 

Total Obligations ($) ................................................................................. 515,197,876 554,600,250 613,116,281 670,164,040 

FTE .................................................................................................................. 1,782 1,872 2,019 2,153 

In addition to the budget for each of 
the fiscal years, the cost components 
outlined below are also considered in 
determining required registration fee 
collections. 

Recoveries From Money Not Spent as 
Planned (Deobligation of Prior Year 
Obligations) 

At times, DEA enters into an 
obligation to purchase a product or 
service that is not delivered 
immediately, such as in a multi-year 
contract, or not at all. Changes in 
obligations can occur for a variety of 
reasons (i.e., changes in planned 
operations, delays in staffing, 
implementation of cost savings, changes 
in vendor capabilities, etc). When DEA 

does not spend the obligated money as 
planned, that obligation is 
‘‘deobligated.’’ The ‘‘deobligated’’ funds 
are ‘‘recovered,’’ and the funds become 
available for DCP use. Based on 
historical trends, the recovery of money 
not spent as planned (deobligation of 
prior year obligations) is estimated at 
3.5 percent of obligations. 

Payment to Treasury 
In the 1993 appropriations for DEA, 

Congress determined that the DCP 
would be fully funded by registration 
fees and no longer by appropriations.36 
Congress established the DCFA as a 
separate account of the Treasury to 
‘‘ensure the recovery of the full costs of 
operating the various aspects of [the 

Diversion Control Program]’’ by those 
participating in the closed system 
established by the CSA. 21 U.S.C. 
886a(1)(C). Fees collected are deposited 
into a separate Treasury account. Each 
fiscal year, the first $15 million is 
transferred to the Treasury and is not 
available for use by the DCP. Therefore, 
DEA needs to collect an additional $15 
million per year beyond estimated costs 
for payment to the Treasury. 

DCFA Balance 
DEA maintains a DCFA balance, as 

working capital, to maintain DCP 
operations during low collection 
periods.37 Monthly collections and 
obligations fluctuate throughout the 
year. There are times when obligations 
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(spending) exceed collections. This can 
happen consecutively for several 
months. Therefore, a DCFA balance is 
maintained to avoid operational 
disruptions due to these fluctuations 
and monthly differences in collections 
and obligations (spending). The 
estimated DCFA balance at beginning of 
FY 2021 is $69 million. Based on 
history, DEA has determined that an 
end-of-year DCFA balance of $50 
million is adequate. Therefore, the target 
DCFA balance at the end of FY 2023 is 
$50 million. 

Other Collections 
DEA derives revenue from the sale/ 

salvage of official government vehicles 
dedicated for use in the DCP. 

Additionally, under the Combat 
Methamphetamine Epidemic Act of 
2005 (CMEA), DEA collects a self- 
certification fee of $21 for regulated 
sellers of scheduled listed chemical 
products. 21 CFR 1314.42(a). The fee is 
waived for any person holding a current 
DEA registration in good standing, such 
as a pharmacy authorized to dispense 
controlled substances. 21 CFR 
1314.42(b). DEA’s estimate for these 
other collections is $1 million per year. 

Estimated Total Required Collections 
(Target Collections) 

Based on the estimated total 
obligations and other financial 
components above, DEA calculated the 
total amount required to be collected for 

the FY 2021–FY 2023 period, for 
purposes of calculating the fee levels, as 
follows. Using the estimated collections 
under the current fee schedule as 
baseline, DEA determined a 21 percent 
increase in total collections is required 
to fund the DCP for the three-year 
period and have a $50 million in DCFA 
balance at the end of FY 2023. 

The target collections are $576 
million, $596 million, and $624 million 
for FY 2021, FY 2022, and FY 2023, 
respectively. In total, DEA needs to 
collect $1.8 billion (or $1,796 million) 
in registration fees over the three-year 
period, FY 2021–FY 2023, to fully fund 
the DCP. 

TABLE 6—ESTIMATED DCFA CASH FLOW UNDER PROPOSED FEE CALCULATION 

FY 2021 
($M) 

FY 2022 
($M) 

FY 2023 
($M) 

3-Years 
combined 

($M) 

DCFA Balance Carried Forward From Prior Year ........................................... 69 95 86 69 
Total Collections .............................................................................................. 576 596 624 1,796 
Treasury Amount ............................................................................................. (15) (15) (15) (45) 
Other Collections (OGV, CMEA) ..................................................................... 1 1 1 3 

Net Collections ......................................................................................... 562 582 610 1,755 
Total Obligations .............................................................................................. 555 613 670 1,838 
Recoveries from Deobligations ........................................................................ (20) (22) (24) (65) 

Net Obligations ......................................................................................... 535 591 647 1,773 

End of Year DCFA Balance .............................................................. 95 86 50 50 

Note: This projection is based on the ‘‘target’’ collections for the purposes of calculated fees. To end with exactly $50 million DCFA Balance, 
the calculated fees will need to have many decimal places. When fees are rounded to the nearest whole dollar, the projected cash flow will vary 
slightly. 

Without a fee increase, under current 
fee structure, the estimated collection is 
$474 million, $491 million, and $514 
million for FY 2021, FY 2022, and FY 
2023, respectively, for a total of $1.5 

billion (or $1,479 million) for the three- 
year period. Without a fee increase, the 
costs associated with the anticipated 
increases in programmatic and 
personnel responsibilities would place 

DEA in the position of having 
obligations that would exceed the 
collections and DCFA balance carried 
forward. DEA would realize this DCFA 
deficit in FY 2021. 

TABLE 7—ESTIMATED DCFA CASH FLOW UNDER CURRENT FEE STRUCTURE 
[If no actions are taken to reduce obligations *] 

FY 2021 
($M) 

FY 2022 
($M) 

FY 2023 
($M) 

3-Years 
combined 

($M) 

DCFA Balance Carried Forward From Prior Year ........................................... 69 (6) (121) 69 
Total Collections (at Current Fee) ................................................................... 474 491 514 1,479 
Treasury Amount ............................................................................................. (15) (15) (15) (45) 
Other Collections (OGV, CMEA) ..................................................................... 1 1 1 3 

Net Collections ......................................................................................... 460 477 500 1,437 
Total Obligations .............................................................................................. 555 613 670 1,838 
Recoveries from Deobligations ........................................................................ (20) (22) (24) (65) 

Net Obligations ......................................................................................... 535 591 647 1,773 

End of Year DCFA Balance .............................................................. (6) (121) (267) (267) 

* This is a hypothetical scenario. DEA would not allow DCFA balance to go negative. 
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Proposed Methodology for New Fee 
Calculation 

As shown in Table 6 above, the target 
collections are $576 million, $596 
million, and $624 million for FY 2021, 
FY 2022, and FY 2023, respectively. In 
total, DEA needs to collect $1.8 billion 
(or $1,796 million) in registration fees 
over the three-year period, FY 2021 to 
FY 2023, to fully fund the DCP. DEA 
needs to propose a method for 
determining fees for various business 
activities that would generate the target 
collections. 

In developing this proposed rule, DEA 
examined alternative methodologies to 
calculate the registration and 
registration fees. DEA analyzed 
alternative methodology approaches 
keeping in mind its statutory obligations 
under the CSA. First, pursuant to 
statute, DEA is authorized to charge 
reasonable fees relating to the 
registration and control of the 
manufacture, distribution, dispensing, 
importation, and exportation of 
controlled substances and listed 
chemicals. 21 U.S.C. 821 and 958(f). 
Second, DEA must set fees at a level that 
ensures the recovery of the full costs of 
operating the various aspects of its DCP. 
21 U.S.C. 886a. Accordingly, in 
examining each alternative 
methodology, DEA considered whether 
the fee calculation (1) was reasonable 
and (2) could fully fund the costs of 

operating the various aspects of the 
DCP. 

Moreover, the CSA establishes a 
specific regulatory requirement that 
DEA charge fees to fully fund the DCP, 
but that the fees collected by DEA are 
to be expended through the budget 
process only. Specifically, each year 
DEA is required by statute to transfer 
the first $15 million of fee revenues into 
the general fund of the Treasury and the 
remainder of the fee revenues is 
deposited into a separate fund of the 
Treasury called the DCFA. 21 U.S.C. 
886a(1). On at least a quarterly basis, the 
Secretary of the Treasury is required to 
refund DEA an amount from the DCFA 
‘‘in accordance with estimates made in 
the budget request of the Attorney 
General for those fiscal years’’ for the 
operation of the DCP. 21 U.S.C. 
886a(1)(B) and (D). For that reason, DEA 
is only considering alternative 
methodologies to calculate the 
registration and reregistration fees, not 
alternative approaches to expend fees 
collected, because those decisions are 
governed by the CSA and the budget 
process. 

In developing this rule, DEA 
considered three methodologies to 
calculate registration and reregistration 
fees: Flat Fee Option, Past-Based 
Option, and Weighted-Ratio Option 
(current and proposed method). 
Although the increase in the fees may be 

passed down to the registrants’ 
customers, the alternatives are analyzed 
on the worst-case scenario where the 
increase in the fee is absorbed fully by 
the registrants. 

For each of the alternatives 
considered, the calculated fees are 
analyzed for reasonableness by 
examining: (1) The absolute amount of 
the fee increase, (2) the change in fee as 
a percentage of revenue from 2012– 
2021, and (3) the relative fee increase 
across registrant groups. Additionally, 
each calculation methodology is re- 
evaluated for its overall strengths and 
weaknesses. 

Flat Fee Option 

Option 1 is called the Flat Fee Option. 
The flat fee option would provide equal 
fees across all registrant groups 
regardless of the proportion of DCP 
costs and resources the registrant group 
may require (e.g., investigation 
resources). The fee calculation is 
straightforward: The total amount 
needed to be collected over the three- 
year period is divided by the total 
number of registration fee transactions 
over the three year period, adjusting for 
registrants on the three year registration 
cycle (so that the fees for a three-year 
period are three times the annual fee). 

DEA calculated the annual 
registration fees under Option 1 and 
compared these fees to the current fees. 

TABLE 8—REGISTRATION FEES UNDER FLAT FEE OPTION 

Business activity Current fees 
($) 

Option 1: 
Flat fee 

($) 

Difference 
($) 

Increase over 
current (%) 

Registrants on Three Year Registration Cycle: * 
Pharmacy .................................................................................................. 731 896 165 23 
Hospital/Clinic ........................................................................................... 731 896 165 23 
Practitioner ................................................................................................ 731 896 165 23 
Teaching Institution .................................................................................. 731 896 165 23 
Mid-level Practitioner (MLP) ..................................................................... 731 896 165 23 

Registrants on Annual Registration Cycle: 
Manufacturer ............................................................................................. 3,047 299 (2,748) ¥90 
Distributor ................................................................................................. 1,523 299 (1,224) ¥80 
Researcher/Canine Handler ..................................................................... 244 299 55 23 
Analytical Lab ........................................................................................... 244 299 55 23 
Importer .................................................................................................... 1,523 299 (1,224) ¥80 
Exporter .................................................................................................... 1,523 299 (1,224) ¥80 
Reverse Distributor ................................................................................... 1,523 299 (1,224) ¥80 
Narcotic Treatment Program .................................................................... 244 299 55 23 
Chemical Manufacturer ............................................................................ 3,047 299 (2,748) ¥90 
Chemical Importer .................................................................................... 1,523 299 (1,224) ¥80 
Chemical Distributor ................................................................................. 1,523 299 (1,224) ¥80 
Chemical Exporter .................................................................................... 1,523 299 (1,224) ¥80 

* Pharmacies, hospitals/clinics, practitioners, teaching institutions, and mid-level practitioners currently pay a fee for a three-year period. This 
current three-year fee is $731. The fee under the flat fee scenario for the three year registration period would be $896. The three-year difference 
is $165 or an annual difference of $55. 

In the flat fee option, the registration 
fee for practitioners increases by 23 
percent to $299 on an annual basis. The 
registration fees for manufacturers and 

distributors are reduced significantly, 
from $3,047 for manufacturers and 
$1,523 for distributors to $299 for both. 
This reduction represents a 90 percent 

and 80 percent reduction for 
manufacturers and distributors, 
respectively. 
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The calculation considered in Option 
1 results in a disparity in fee change 
among registrant groups. From current 
fees, to arrive at the same flat fee, the 
registration fee for practitioners 
increases by 23 percent, while 
registration fees for manufacturers and 
distributors decrease 90 percent and 80 
percent, respectively. 

The flat-fee option has positive and 
negative aspects. The calculation is 
simple and straight-forward. The fee 
that DEA is required to charge 
registrants is based on a statutory 
requirement—it is not a user fee. A user 
fee calculation would require a 
calculation of the direct and indirect 
costs associated with each of the 
registrant groups and set fees to recover 
the costs associated with each of these 
groups. Since the registration fee is not 
a user fee, DEA is not required to 
calculate fees according to its costs by 
registrant groups. However, general 
historical costs of regulatory and 
enforcement activities support different 
fees among the categories. DEA believes 
that setting the same fees for all 
registrants, from multi-national 
corporations to mid-level practitioners, 
is unreasonable. 

Conclusion 

After consideration of the flat fee 
option, DEA did not select this option 
to calculate the proposed new fees. The 

fee disparity among registrant groups 
caused by this calculation alternative is 
too great. Under this option, the 
calculation would result in reduced fees 
for manufacturers and distributors by 90 
percent and 80 percent respectively, 
while practitioner fees would increase 
by 23 percent. Setting the fees at the 
same level across all registrant groups is 
therefore not ‘‘reasonable’’ as required 
by statute. DEA registrants include some 
of the largest corporations in the world 
although the vast majority of registrants 
are practitioners, such as physicians and 
nurses. To satisfy the ‘‘reasonable’’ 
standard, registration fees should be 
different among the categories to 
account for cost and economic 
differences among the registrant 
categories. Option 1 did not satisfy this 
requirement. 

Past-Based Option 

Option 2 is called the Past-Based 
Option, and is based on historic 
investigation work hour data to set the 
apportionment of cost to each registrant 
category. In considering Option 2, DEA 
used historic investigation work hour 
data from FY 2016–2018. DEA’s records 
permit an accurate apportionment of 
work hours for certain types of 
diversion control activities (e.g., 
investigations) among classes of 
registrants. DEA estimates that 
approximately 3 percent of costs can be 

directly linked to pre-registration and 
scheduled investigations. Although 
some criminal investigations can be 
attributed to registrant groups, DEA did 
not include the cost of criminal 
investigations for the fee calculation 
under the Past-Based Option. While 
DEA develops annual work plans for the 
number of scheduled investigations by 
registrant type, DEA does not develop 
such plans for criminal investigations. 
Therefore, the cost of criminal 
investigations is allocated equally across 
all registrant groups, regardless of 
business activity. The remaining costs 
associated with DCP activities and 
components benefit all registrants (e.g., 
policy, registration, and legal activities); 
however, DEA records cannot attribute 
these costs by registrant class. Under 
Option 2, pre-registration and scheduled 
investigation costs are assigned to 
registrant classes and all other costs are 
recovered on an equal, per-registrant 
basis. 

DEA calculated the annual 
registration fees under Option 2 and 
compared these fees to the current fees. 
Although distributors and importers/ 
exporters are in the same fee class in the 
current fee structure (Weighted-Ratio 
Option), in this analysis, distributors are 
separated from importers and exporters 
based on the available historic work 
hour data and reported work hours by 
type of registrant. 

TABLE 9—REGISTRATION FEES UNDER PAST-BASED OPTION 

Business activity Current fees 
($) 

Option 2: 
Past-based 

($) 

Difference 
($) 

% Increase 
over current 

(%) 

Registrants on Three Year Registration Cycle: 
Pharmacy .................................................................................................. 731 1,030 299 41 
Hospital/Clinic ........................................................................................... 731 872 141 19 
Practitioner ................................................................................................ 731 873 142 19 
Teaching Institution .................................................................................. 731 1,694 963 132 
Mid-level Practitioner (MLP) ..................................................................... 731 868 137 19 

Registrants on Annual Registration Cycle: 
Manufacturer ............................................................................................. 3,047 4,212 1,165 38 
Distributor ................................................................................................. 1,523 3,303 1,780 117 
Researcher/Canine Handler ..................................................................... 244 565 321 132 
Analytical Lab ........................................................................................... 244 565 321 132 
Importer .................................................................................................... 1,523 1,906 383 25 
Exporter .................................................................................................... 1,523 1,906 383 25 
Reverse Distributor ................................................................................... 1,523 3,303 1,780 117 
Narcotic Treatment Program .................................................................... 244 2,332 2,088 856 
Chemical Manufacturer ............................................................................ 3,047 1,703 (1,344) ¥44 
Chemical Importer .................................................................................... 1,523 1,386 (137) ¥9 
Chemical Distributor ................................................................................. 1,523 1,824 301 20 
Chemical Exporter .................................................................................... 1,523 1,386 (137) ¥9 

In the past-based option, the percent 
change in fees from current fees ranges 
from negative 44 percent (reduction of 
44 percent) for list I chemical 
manufacturers to an increase of 856 
percent for narcotic treatment programs. 

The increase for a large majority of 
registrations, practitioners, mid-level 
practitioners, and hospital/clinics is 19 
percent. 

While Option 2 is based on accurate 
historical data, it does not allow for 

future needs, demands and shifting 
responsibilities of the DCP, such as 
agency priorities, new legislation, 
control of substances, new investigative 
requirements, and other program needs. 
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Conclusion 

DEA does not propose the past-based 
option for two key reasons. First, the fee 
increase is disproportionately 
burdensome to a small number of 
registrants. Narcotic treatment program 
fees would increase by 856 percent, 
while the change for the remaining 
registrant groups range from a decrease 
of 44 percent to an increase of 131 
percent. DEA deemed this option 
unreasonable. Second, the past-based 
option is backward looking and 
implicitly assumes that the future will 
be similar to the past. DEA cannot 
assume that future workload will reflect 
past DEA work hour data. For example, 
DEA plans to conduct more scheduled 

investigations in accordance with the 
new scheduled investigation work plan. 
As a result, DEA has concluded that 
past data is not the best basis for the 
calculation of proposed fees. 

Weighted Ratio Option (Current and 
Proposed Method) 

The Weighted-Ratio Option is the 
method that has been used since the 
inception of the fee. This option 
distinguishes among the categories to 
establish a ‘‘reasonable’’ fee for each 
category. In this option, fees are 
assigned to different registrant 
categories based on DEA’s general 
historical cost data expressed as 
weighted ratios. The different fees are 
expressed in ratios: 1 for researchers, 

canine handlers, analytical labs, and 
narcotics treatment programs; 3 for 
registrants on three-year registration 
cycles, pharmacies, hospitals/clinics, 
practitioners, teaching institutions, and 
mid-level practitioners; 6.25 for 
distributors and importers/exporters; 
and 12.5 for manufacturers. The 
adopted ratios are applied for 
administrative convenience since 
historically costs vary and a fee must be 
set in advance. To determine the fee, a 
weighted ratio is assigned based on 
registrant group, and the amount needed 
to be collected over the FY 2021—FY 
2023 period is divided by the weighted 
number of estimated registrations to 
determine the fees. 

TABLE 10—REGISTRATION FEES UNDER WEIGHTED-RATIO OPTION 

Business activity Current fees 
($) 

Option 3: 
Weighted 

ratio 
($) 

Difference 
($) 

Increase over 
current 

(%) 

Registrations on Three Year Registration Cycle: * 
Pharmacy .................................................................................................. 731 888 157 21 
Hospital/Clinic ........................................................................................... 731 888 157 21 
Practitioner ................................................................................................ 731 888 157 21 
Teaching Institution .................................................................................. 731 888 157 21 
Mid-level Practitioner (MLP) ..................................................................... 731 888 157 21 

Registrations on Annual Registration Cycle: 
Manufacturer ............................................................................................. 3,047 3,699 652 21 
Distributor ................................................................................................. 1,523 1,850 327 21 
Researcher/Canine Handler ..................................................................... 244 296 52 21 
Analytical Lab ........................................................................................... 244 296 52 21 
Importer .................................................................................................... 1,523 1,850 327 21 
Exporter .................................................................................................... 1,523 1,850 327 21 
Reverse Distributor ................................................................................... 1,523 1,850 327 21 
Narcotic Treatment Program .................................................................... 244 296 52 21 
Chemical Manufacturer ............................................................................ 3,047 3,699 652 21 
Chemical Importer .................................................................................... 1,523 1,850 327 21 
Chemical Distributor ................................................................................. 1,523 1,850 327 21 
Chemical Exporter .................................................................................... 1,523 1,850 327 21 

* Pharmacies, hospitals/clinics, practitioners, teaching institutions, and mid-level practitioners currently pay a fee for a three-year period. This 
current three-year fee is $731. The fee under the weighted ratio scenario for the three-year registration period would be $888. The three-year dif-
ference is $157, or an annual difference of $52. 

In the Weighted-Ratio Option, the 
registration fees for all registrant groups 
increase by 21 percent from current fees, 
although the absolute dollar amount 
may differ. The registration fees range 
from $296 annually (or annual 
equivalent) to $3,699. These registration 
fee increases range from $52 annually 
(or annual equivalent) to $652. 
Registration fees are collected by 
location and by registered business 
activity. Registration fees for all 
registrant groups increase by 21 percent, 
and as a result, there is no disparity in 
the percentage fee increase among 
registrant groups. Furthermore, a 21 
percent increase ($731 to $888) over 
nine years, from FY 2012 to FY 2021, 
equates to a 2.2 percent annual rate (on 
a compound annual growth rate basis), 

which is similar to the inflation rate. 
The same increase equates to 1.8 
percent annual rate over 11 years, FY 
2012 to FY 2023. 

The weighted-ratio methodology, 
much like the flat fee, is straightforward 
and easy to understand, but unlike the 
flat fee, this applies historic weighted 
ratios to differentiate fees among 
registrant groups. While differentiating 
fees based on historic weighted ratios, 
this methodology does not create a 
disproportionate fee increase in any 
registrant group. 

Conclusion 
DEA selected this option to calculate 

the proposed new fees. This approach 
has been used since Congress 
established registrant fees and continues 
to be a reasonable reflection of differing 

costs. The registration fees under the 
weighted-ratio option result in 
differentiated fees among registrant 
groups, where registrants with generally 
larger revenues and costs pay higher 
fees than registrants with lower 
revenues and costs. Furthermore, the 
weighted-ratio does not create a 
disparity in the relative increase in fees 
from the current to the proposed fees. 
The weighted ratios used by DEA to 
calculate the current fee have proven 
effective and reasonable over time. 
Additionally, the weighted ratio 
methodology generally reflects the 
differences in activity level, notably in 
inspections, scheduled investigations 
and other control and monitoring, by 
registrant category; for example, these 
costs are higher for manufacturers. DEA 
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38 OMB Circular A–4. 

selected this option because it is the 
only option that resulted in 
‘‘reasonable’’ fees for all registrant 
groups. 

Regulatory Analyses 

Executive Orders 12866 (Regulatory 
Planning and Review), 13563 
(Improving Regulation and Regulatory 
Review), and 13771 (Reducing 
Regulation and Controlling Regulatory 
Costs) 

This rule has been developed in 
accordance with the principles of 
Executive Orders 12866 and 13563. 
Executive Order 12866 directs agencies 
to assess all costs and benefits of 
available regulatory alternatives and 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, public health and safety, and 
environmental advantages, distributive 
impacts, and equity). Executive Order 
13563 is supplemental to and reaffirms 
the principles, structures, and 
definitions governing regulatory review 
as established in Executive Order 12866. 
The Executive Order classifies a 
‘‘significant regulatory action’’ requiring 
review by the Office of Management and 
Budget (OMB) as any regulatory action 
that is likely to result in a rule that may: 
(1) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; (2) create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) materially alter the 
budgetary impact of entitlements, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raise novel legal or policy 
issues arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

DEA expects that this proposed rule 
will have an annual effect, in the form 
of transfers, on the economy of $100 
million or more and, therefore, is an 
economically significant regulatory 
action. Fees paid to DEA are considered 
transfer payments and not costs.38 The 
analysis of benefits and transfers is 
below. The economic, interagency, 
budgetary, legal, and policy 
implications of this proposed rule have 
been examined and it has been 
determined to be a significant regulatory 
action under Executive Order 12866, 

and therefore has been reviewed by the 
OMB. 

a. Need for the Rule 
Under the CSA, DEA is authorized to 

charge reasonable fees relating to the 
registration and control of the 
manufacture, distribution, dispensing, 
import, and export of controlled 
substances and listed chemicals. 21 
U.S.C. 821 and 958(f). DEA must set fees 
at a level that ensures the recovery of 
the full costs of operating the various 
aspects of the DCP. 21 U.S.C. 886a(1)(C). 

DEA continually monitors the 
anticipated budget and collections to 
determine whether the registration fees 
need to be adjusted. DEA has 
determined that the fees need to 
increase in beginning October 1, 2020, 
FY 2021, to the amounts indicated 
above in order to fully fund the DCP as 
required by statute. Therefore, this 
rulemaking is required for DEA to 
recover the full costs of operating the 
DCP. 

b. Alternative Approaches 
As described in detail above, DEA 

examined three alternative 
methodologies to calculate the 
registration and registration fees: Flat 
Fee Option, Past-Based Option, and 
Weighted-Ratio Option (current and 
proposed method). 

For each of the alternatives 
considered, the calculated fees are 
analyzed for reasonableness by 
examining: (1) The absolute amount of 
the fee increase; (2) the change in fee as 
a percentage of revenue from 2012 to 
2021; and (3) the relative fee increase 
across registrant groups. Additionally, 
each calculation methodology is re- 
evaluated for its overall strengths and 
weaknesses. 

Flat Fee Option 
Option 1 is called the Flat Fee Option. 

The flat fee option would provide equal 
fees across all registrant groups 
regardless of the proportion of DCP 
costs and resources the registrant group 
may require (e.g., investigation 
resources). The calculation results in a 
dramatic disparity in fee change among 
registrant groups. After consideration of 
the flat fee option, DEA did not select 
this option to calculate the proposed 
new fees. The fee disparity among 
registrant groups caused by this 
calculation alternative is too great. 
Under this option, the practitioner fees 
would increase by 23 percent to $299 on 
an annual basis, while manufacturer 
and distributor fees would decrease by 
90 percent and 80 percent respectively, 
to an annual fee of $299. Setting the fees 
at the same level across all registrant 

groups is therefore not ‘‘reasonable’’ as 
required by statute. DEA registrants 
include some of the largest corporations 
in the world although the vast majority 
of registrants are practitioners, such as 
physicians and nurses. To satisfy the 
‘‘reasonable’’ standard, registration fees 
should be different among the categories 
to account for cost and economic 
differences among the registrant 
categories. This option did not satisfy 
this requirement. 

Past-Based Option 
Option 2 is called the Past-Based 

Option, and is based on historic 
investigation work hour data to set the 
apportionment of cost to each registrant 
category. Under Option 2, pre- 
registration and scheduled investigation 
costs are assigned to registrant classes 
and all other costs are recovered on an 
equal, per-registrant basis. In the past- 
based option, the percent change in fees 
from current fees range from negative 44 
percent (reduction of 44 percent) for list 
I chemical manufacturers to an increase 
of 856 percent for narcotic treatment 
programs. The increase for a large 
majority of registrations, practitioners, 
mid-level practitioners, and hospital/ 
clinics, is 19 percent. DEA does not 
propose the past-based option for two 
key reasons. First, the fee increase is 
disproportionately burdensome to a 
small number of registrants. Narcotic 
treatment program fees would increase 
by 856 percent. Second, the past-based 
option is backward looking and 
implicitly assumes that the future will 
be similar to the past. The past may not 
necessarily be a bad estimated. 
However, DEA develops a work plan for 
scheduled investigations annually and 
investigation frequency may be 
modified based on need or diversion 
risk. DEA cannot assume that future 
workload will reflect past DEA work 
hour data. As a result, DEA has 
concluded that past data is not the best 
basis for the calculation of proposed 
fees. 

Weighted Ratio Option (Current and 
Proposed Method) 

The Weighted-Ratio Option is the 
method that has been used since the 
inception of the fee. This option 
distinguishes among the categories to 
establish a ‘‘reasonable’’ fee for each 
category. In this option, fees are 
assigned to different registrant 
categories based on DEA’s general 
historical cost data expressed as 
weighted ratios. The weighted-ratio 
methodology, much like the flat fee, is 
straightforward and easy to understand, 
but unlike the flat fee, this method 
applies historic weighted ratios to 

VerDate Sep<11>2014 17:35 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00024 Fmt 4702 Sfmt 4702 E:\FR\FM\16MRP1.SGM 16MRP1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS



14829 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Proposed Rules 

39 See 21 CFR 1301.21 for complete fee exemption 
requirements. 

differentiate fees among registrant 
groups. This method would result in 
across-the-board 21 percent increase in 
fees for all registrations. 

DEA selected this option to calculate 
the proposed new fees. This approach 
has been used since Congress 
established registrant fees and continues 
to be a reasonable reflection of differing 
costs. The registration fees under the 
weighted-ratio option result in 
differentiated fees among registrant 
groups, where registrants with generally 
larger revenues and costs pay higher 
fees than registrants with lower 

revenues and costs. Furthermore, the 
weighted-ratio does not create a 
disparity in the relative increase in fees 
from the current to the proposed fees. 
The weighted-ratios used by DEA to 
calculate the current fee have proven 
effective and reasonable over time. 
Additionally, the weighted-ratio 
methodology generally reflects the 
differences in activity level, notably in 
inspections, scheduled investigations 
and other control and monitoring, by 
registrant category; for example, these 
costs are higher for manufacturers. DEA 

selected this option because it is the 
only option that resulted in 
‘‘reasonable’’ fees for all registrant 
groups. 

c. Summary of Impact of Proposed New 
Fee Relative to Current Fee 

Affected Entities 

As of September 2019, there were a 
total of 1,840,501 controlled substances 
and chemical registrations (1,839,556 
controlled substances registrations and 
945 chemical registrations), as shown in 
Table 11. 

TABLE 11—NUMBER OF REGISTRATIONS BY BUSINESS ACTIVITY 
[September 2019] 

Registrant class/business Controlled 
substances Chemicals 

Pharmacy ................................................................................................................................................................. 70,851 ........................
Hospital/Clinic .......................................................................................................................................................... 18,305 ........................
Practitioner ............................................................................................................................................................... 1,324,438 ........................
Teaching Institute .................................................................................................................................................... 264 ........................
Mid-Level Practitioner .............................................................................................................................................. 408,468 ........................
Researcher .............................................................................................................................................................. 11,986 ........................
Analytical Labs ......................................................................................................................................................... 1,514 ........................
Narcotic Treatment Program ................................................................................................................................... 1,738 ........................
Manufacturer ............................................................................................................................................................ 570 207 
Distributor ................................................................................................................................................................. 843 370 
Reverse Distributor .................................................................................................................................................. 68 ........................
Importer .................................................................................................................................................................... 253 209 
Exporter ................................................................................................................................................................... 258 159 

Total .................................................................................................................................................................. 1,839,556 945 

Grand Total (all registrations) ................................................................................................................... 1,840,501 

* Includes fee-paying and fee-exempt registrations. 

Not all registrants listed in Table 11 
are subject to the fees. Any hospital or 
other institution operated by an agency 
of the United States, of any state, or any 
political subdivision of an agency 
thereof, is exempt from the payment of 
registration fees. Likewise, an 
individual who is required to obtain a 

registration in order to carry out his/her 
duties as an official of a federal or state 
agency is also exempt from registration 
fees.39 Fee-exempt registrants are not 
affected by the proposed fees. 

Based on historical registration data 
and estimated growth trends, DEA 
estimates the average total registration 

population over the three-year period, 
FY 2021- FY 2023, will be 2,004,358 as 
shown in Table 12. Estimated annual 
growth in fee-paying registrations is 
approximately 3.8 percent. The largest 
growth is in the MLPs. Approximately 
8 percent of all registrations are fee- 
exempt. 

TABLE 12—ESTIMATED AVERAGE FEE-PAYING REGISTRATIONS, FY 2021–FY 2023 

Registrant class/business Controlled 
substances Chemicals 

Pharmacy ................................................................................................................................................................. 80,199 ........................
Hospital/Clinic .......................................................................................................................................................... 16,638 ........................
Practitioner ............................................................................................................................................................... 1,356,876 ........................
Teaching Institute .................................................................................................................................................... 130 ........................
Mid-Level Practitioner .............................................................................................................................................. 539,899 ........................
Researcher .............................................................................................................................................................. 5,038 ........................
Analytical Labs ......................................................................................................................................................... 908 ........................
Narcotic Treatment Program ................................................................................................................................... 1,978 ........................
Manufacturer ............................................................................................................................................................ 114 39 
Manufacturer (small) ................................................................................................................................................ 464 169 
Distributor ................................................................................................................................................................. 221 112 
Distributor (small) ..................................................................................................................................................... 445 217 
Reverse Distributor .................................................................................................................................................. 24 ........................
Reverse Distributor (small) ...................................................................................................................................... 49 ........................
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TABLE 12—ESTIMATED AVERAGE FEE-PAYING REGISTRATIONS, FY 2021–FY 2023—Continued 

Registrant class/business Controlled 
substances Chemicals 

Importer .................................................................................................................................................................... 74 68 
Importer (small) ........................................................................................................................................................ 148 134 
Exporter ................................................................................................................................................................... 88 51 
Exporter (small) ....................................................................................................................................................... 176 99 

Total .................................................................................................................................................................. 2,003,469 889 

Grand Total (all registrations) ................................................................................................................... 2,004,358 

The CSA requires a separate 
registration for each location where 
controlled substances are handled and a 
separate registration for each business 
activity; that is, a registration for 
activities related to the handling of 
controlled substances and a registration 
for activities related to the handling of 
list I chemicals. Some registrants may 
conduct multiple activities under a 
single registration (e.g., manufacturers 
may distribute substances they have 
manufactured without being registered 
as a distributor), but firms may hold 
multiple registrations for a single 
location. Individual practitioners who 
prescribe, but do not store controlled 
substances, may use a single registration 
at multiple locations within a state, but 
need separate registrations for each state 
in which they practice and are 
authorized to dispense controlled 
substances. Firms with multiple 

locations must have separate 
registrations for each location. 

Characteristics of Entities 
This proposed rule affects those 

manufacturers, distributors, dispensers, 
importers, and exporters of controlled 
substances and list I chemicals that are 
required to obtain and pay a registration 
fee with DEA pursuant to the CSA. As 
of September 2019, there were a total of 
1,840,501 controlled substances and 
chemical registrations (1,839,556 
controlled substances registrations and 
945 chemical registrations), as shown 
above in Table 11. DEA estimates an 
average total fee-paying population of 
2,004,358 over the three-year period, FY 
2021–FY 2023, as shown in Table 12. 

The registrations on a three-year 
cycle, pharmacies, hospitals/clinics, 
practitioners, teaching institutions, and 
mid-level practitioners, make up 99.5 
percent of all registrations not exempt 

from paying registration applications 
fees. All other categories of registration 
(manufacturer, distributor, reverse 
distributor, importer, exporter, chemical 
manufacturer, chemical distributor, 
chemical importer, and chemical 
exporter) maintain an annual 
registration. Registration and 
reregistration costs vary by registrant 
category as is described in more detail 
in the sections below. 

The proposed fees would affect a 
wide variety of entities. Table 13 
indicates the sectors, as defined by the 
North American Industry Classification 
System (NAICS), affected by the 
proposed rule and their enterprise 
average annual revenue, provided by the 
U.S. Census Bureau, Statistics of U.S. 
Businesses (SUSB). Most DEA 
registrants are or are employed by small 
entities under Small Business 
Administration (SBA) standards. 

TABLE 13—INDUSTRIAL SECTORS OF DEA REGISTRANTS 

Business activity NAICS code NAICS code description 
Average annual 

revenue 
($) 

Manufacturer .................................. 325411 Medicinal and Botanical Manufacturing ................................................ 33,905,094 
325412 Pharmaceutical Preparation Manufacturing ......................................... 148,265,482 

Distributor, Importer, Exporter ........ 424210 Drugs and Druggists’ Sundries Merchant Wholesalers ....................... 103,097,459 
Reverse Distributor ......................... 5621 Waste Collection ................................................................................... 5,168,825 

5622 Waste Treatment and Disposal ............................................................ 11,553,838 
Pharmacy ....................................... 445110 Supermarkets and Other Grocery (except Convenience) Stores ........ 12,740,365 

446110 Pharmacies and Drug Stores ............................................................... 12,533,279 
* 452210 Department Stores ................................................................................ 2,899,338,610 

.................................................... * 452311 Warehouse Clubs and Supercenters ................................................... 13,159,528,688 
Analytical Labs ............................... 541380 Testing Laboratories ............................................................................. 3,031,746 
Teaching institute ........................... 611310 Colleges, Universities and Professional Schools ................................. 97,657,501 
Researcher ..................................... * 541715 Research and Development in the Physical, Engineering, and Life 

Sciences (except Nanotechnology and Biotechnology).
11,331,597 

Canine Handler .............................. 561612 Security Guards and Patrol Services ................................................... 3,740,383 
Practitioner, Mid-level Practi-

tioner,** Narcotic Treatment Pro-
gram, Hospital/Clinic.

541940 Veterinary Services ............................................................................... 1,067,601 

621111 Offices of Physicians (except Mental Health Specialists) .................... 2,299,354 
621112 Offices of Physicians, Mental Health Specialists ................................. 476,408 
621210 Offices of Dentists ................................................................................ 836,911 
621330 Offices of Mental Health Practitioners (except Physicians) ................. 393,471 
621391 Offices of Podiatrists ............................................................................. 550,257 
621420 Outpatient Mental Health and Substance Abuse Centers ................... 2,982,804 
621491 HMO Medical Centers .......................................................................... 68,506,712 
621493 Freestanding Ambulatory Surgical and Emergency Centers ............... 5,844,323 
622110 General Medical and Surgical Hospitals .............................................. 284,660,783 
622210 Psychiatric and Substance Abuse Hospitals ........................................ 48,476,596 
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40 This example is for illustration purposes only. 
Each entity should seek competent tax advice for 
tax consequences of the proposed rule. 

TABLE 13—INDUSTRIAL SECTORS OF DEA REGISTRANTS—Continued 

Business activity NAICS code NAICS code description 
Average annual 

revenue 
($) 

622310 Specialty (except Psychiatric and Substance Abuse) Hospitals .......... 97,844,233 
Chemical Manufacturer .................. 325 Chemical Manufacturing ....................................................................... 80,834,558 
Chemical Distributor, Chemical Im-

porter, Chemical Exporter.
424690 Other Chemical and Allied Products Merchant Wholesalers ............... 26,492,119 

Source: SUSB, 2012 SUSB Annual Datasets by Establishment Industry. (latest available) https://www.census.gov/data/datasets/2012/econ/ 
susb/2012-susb.html (accessed 10/5/2019). 

* NAICS code was updated in the 2017 NAICS. The annual revenue figures for these industries are based on corresponding 2012 SUSB in-
dustry data. 

** Practitioners and mid-level practitioners are generally employed in one of these industries. 

Additionally, while many practitioner 
and mid-level practitioner registration 
application fees may be paid by the 

employer, some may pay out-of-pocket. 
Table 14 indicates the labor categories 
and average annual wages, as provided 

by the U.S. Department of Labor, Bureau 
of Labor Statistics (BLS), affected by the 
proposed rule. 

TABLE 14—LABOR CATEGORIES OF DEA REGISTRANTS 

Occupation code Occupation title Annual mean 
wage 

29–1021 .................................................... Dentists, General ......................................................................................................... $175,840 
29–1060 .................................................... Physicians and Surgeons ............................................................................................ 210,980 
29–1071 .................................................... Physician Assistants .................................................................................................... 108,430 
29–1171 .................................................... Nurse Practitioners ....................................................................................................... 110,030 

Source: BLS, May 2018 National Occupational Employment and Wage Estimates, United States. https://www.bls.gov/oes/current/oes_nat.htm 
(accessed 10/5/2019). 

The listing of industry sectors and 
labor categories in Tables 13 and 14 are 
not intended to be exhaustive but to 
generally represent DEA registrants. 

Economic Impact Analysis of Proposed 
Fee 

The proposed fee, if implemented, is 
expected to have two levels of impact. 
Initially, the increase in the fee will 
impact the registrants. Then the fee 
increase or portion of the fee increase is 
expected to be eventually passed on to 
the general public. To be analytically 
conservative, the analysis below 
assumes that the impact of the fee 
increase is absorbed entirely by the 
registrants. 

DEA assumes that the registration fees 
are business expenses for all registrants. 

As a result, the increase in the fee will 
be dampened by reduced tax liability, as 
a result of the increase in registration fee 
expense. For example, if a practitioner 
pays an additional $52 per year in 
registration fees and the combined 
federal and state income tax is 35 
percent, the net cash impact is $34, not 
$52. The additional expense of $52 
causes income/profit to decrease by $52, 
decreasing the tax liability by $18. The 
net cash outlay is $34.40 Again, to be 
analytically conservative, the analysis 
does not consider the impact of reduced 
tax liability. 

As individual practitioners and small 
businesses are expected to experience 
the greatest effect, DEA examined the 
proposed fees as a percentage of income 
for physicians, dentists, physician 

assistants, nurse practitioners, and small 
businesses. Physicians, dentists, 
physician assistants, and nurse 
practitioners reflect a representative 
sub-group of the practitioner and mid- 
level practitioner registrant groups. The 
proposed fee for practitioners and mid- 
level practitioner of $888 per 3 years 
represents a $157 increase over the 
current fee of $731 per 3 years. The 
annual increase is $52, representing 
0.025 percent, 0.030 percent, 0.048 
percent, and 0.048 percent of average 
annual income for physicians, dentists, 
physician assistants, and nurse 
practitioners, respectively. Table 15 
indicates the annual effect as a 
percentage of income. The impact on 
small businesses is discussed in the 
Regulatory Flexibility Act section. 

TABLE 15—PROPOSED FEE INCREASE AS PERCENTAGE OF ANNUAL MEAN WAGE 

Occupation code Occupation title Annual mean 
wage 

Annual fee 
increase of 

annual mean 
wage 
(%) 

29–1060 ........................................... Physicians and Surgeons .......................................................................... $210,980 0.025 
29–1021 ........................................... Dentists, General ....................................................................................... 175,840 0.030 
29–1071 ........................................... Physician Assistants .................................................................................. 108,430 0.048 
29–1171 ........................................... Nurse Practitioners .................................................................................... 110,030 0.048 
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41 From Table 15, the increase in annual mean 
wages from 2012 to 2021 are for dentists 12 percent 
(182,140/163,240–1), physicians 17 percent 

(221,440/190,060–1), physician assistants 26 
percent (116,415/92,460–1), and nurse practitioners 
30 percent (119,320/91,450–1). 

42 See 21 CFR 1301.21 for complete fee exemption 
requirements. 

Additionally, the effect of the fee 
increase is diminished by an estimated 
increase in registrant income. The table 
below describes the annual-equivalent 
fee as a percentage of income in 2012, 
year of the last fee increase, and 2021. 
This analysis assumes that the fee 
increase is absorbed personally by each 
practitioner/mid-level practitioner. In 
2012, the new fee of $244 (on an annual 
basis) represented approximately 0.15 
percent, 0.13 percent, 0.26 percent, and 
0.27 percent of annual income for 
dentists, physicians, physician 
assistants, and nurse practitioners, 

respectively. While proposed fees are 21 
percent above the current fees 
implemented in 2012, average incomes 
for dentists, physicians, physician 
assistants, and nurse practitioners are 
estimated to increase 12 percent, 17 
percent, 26 percent, and 30 percent, 
respectively.41 This estimated increase 
in average income lessens the effect of 
the fee increase as a percentage of 
average income. The proposed fees are 
estimated to represent approximately 
0.16 percent, 0.13 percent, 0.25 percent, 
and 0.25 percent of annual income for 
dentists, physicians, physician 

assistants, and nurse practitioners, 
respectively. Furthermore, a 21 percent 
increase ($731 to $888) over nine years, 
from FY 2012 to FY 2021, equates to 2.2 
percent annual rate (on compound 
annual growth rate basis), which is 
similar to the inflation rate. The same 
increase equates to 1.8 percent annual 
rate over 11 years, FY 2012 to FY 2023. 
This analysis ignores the dampening 
effect of registration fees as a business 
expense and the potential that the fee 
increase might be passed on to 
customers. Table 16 represents fees as 
percentage of average income. 

TABLE 16—FEES AS PERCENTAGE OF ANNUAL MEAN WAGE IN 2012 AND 2021 

Occupation title 

2012 2018 2021 

Annual mean 
wage ($) 

Annual fee 
($) * 

Fee of wage 
(%) 

Annual mean 
wage ($) 

Annual mean 
wage 
($) ** 

Annual fee 
($) *** 

Fee of wage 
(%) 

Dentists, General ......... 163,240 244 0.15 175,840 182,140 296 0.16 
Physicians and Sur-

geons ........................ 190,060 244 0.13 210,980 221,440 296 0.13 
Physician Assistants .... 92,460 244 0.26 108,430 116,415 296 0.25 
Nurse Practitioners ...... 91,450 244 0.27 110,030 119,320 296 0.25 

Source: BLS. https://www.bls.gov/oes/tables.htm (accessed 10/5/2019). 
* The current fee is $731 per 3 years, annual-equivalent of $244. 
** Annual mean wage data for 2012 and 2018 is provided by the Bureau of Labor Statistics. The 2021 annual mean wage figures are esti-

mated based on linear extrapolation, where an average annual increase is calculated from years 2012 to 2018, then extending out the increase 
for 3 more years to 2021. 

*** The proposed fee is $888 per 3 years, annual-equivalent of $296. 

Exempt from the payment of 
registration fees are any hospital or 
other institution that is operated by an 
agency of the United States, of any 
State, or any political subdivision of an 
agency thereof. Likewise, an individual 
who is required to obtain a registration 
in order to carry out his/her duties as an 
official of a federal or State agency is 
also exempt from registration fees.42 Fee 
exempt registrants are not affected by 
the proposed fees. 

d. Analysis of Benefits, Costs, and 
Transfers 

Benefits 

Benefits of the proposed rule are an 
extension of the benefits of the DCP, 
without the need for any additional 
congressional appropriations. The DCP 

is a strategic component of United 
States law and policy aimed at 
preventing, detecting, and eliminating 
the diversion of controlled substances 
and listed chemicals into the illicit 
market while ensuring a sufficient 
supply of controlled substances and 
listed chemicals for legitimate medical, 
scientific, research, and industrial 
purposes. The absence of or significant 
reduction in this program would result 
in enormous costs for the citizens and 
residents of the U.S. due to the 
diversion of controlled substances and 
listed chemicals into the illicit market 
as discussed earlier in this document. 

Costs 
This proposed rule has little or no 

cost, as fees to DEA are transfer 
payments. 

Transfers 

The difference between the current 
fees and the proposed new fee—the fee 
increase—is $318 million over the three 
year period, FY 2021–FY 2023, or 
approximately $106 million annually. 
Specifically, the difference in the fees 
projected to be collected under the 
current fee rates and in the fees 
projected to be collected under the 
proposed new fee rates is $102 million, 
$105 million, and $110 million in FY 
2021, FY 2022, and FY 2023, 
respectively. Table 17 summarizes the 
estimated collections under the current 
fee, estimated collections under the 
proposed fee, and the difference 
between the current and the proposed 
fees. 

TABLE 17—ESTIMATED COLLECTIONS UNDER CURRENT AND PROPOSED FEES 

Estimated Collections FY 2021 
($M) 

FY 2022 
($M) 

FY 2023 
($M) Total ($M) 

Current Fee ...................................................................................................... 474 491 514 1,479 
Proposed Fee .................................................................................................. 576 596 625 1,797 
Difference ......................................................................................................... 102 105 110 318 
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The present value of the transfer is 
$299 million at 3 percent discount rate 
and $277 million at 7 percent discount 
rate. 

Executive Order 13771 was issued on 
January 30, 2017, and published in the 
Federal Register on February 3, 2017. 
82 FR 9339. This proposed rule is not 
expected to be subject to the 
requirements of Executive Order 13771 
because this proposed rule is expected 
to result in no more than de minimis 
costs. 

Executive Order 12988, Civil Justice 
Reform 

This rulemaking meets the applicable 
standards set forth in Sections 3(a) and 
3(b)(2) of Executive Order 12988, Civil 
Justice Reform to eliminate ambiguity, 
minimize litigation, establish clear legal 
standards, and reduce burden. 

Executive Order 13132, Federalism 

This rulemaking does not preempt or 
modify any provision of State law, nor 
does it impose enforcement 
responsibilities on any State, nor does it 
diminish the power of any State to 
enforce its own laws. Accordingly, this 
rulemaking does not have federalism 
implications warranting the application 
of Executive Order 13132. 

Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 

This rule does not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

Regulatory Flexibility Act 
The Acting Administrator, in 

accordance with the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601–602, 
has reviewed this proposed rule and by 
approving it, certifies that it will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
entities unless it can certify that the rule 
will not have a significant impact on a 
substantial number of small entities. For 
purposes of the RFA, small entities 
include small businesses, nonprofit 
organizations, and small governmental 
jurisdictions. DEA evaluated the impact 
of this rule on small entities, and 
discussions of its findings are below. 

As discussed above and in the 
Economic Analysis section above, DEA 
analyzed three fee calculation 
methodologies—Flat Fee, Past-Based, 
and Weighted-Ratio. DEA selected the 
Weighted-Ratio (current) methodology 

to calculate the proposed new fee 
structure. This approach has been used 
since Congress established registration 
fees and continues to be a reasonable 
reflection of differing costs. The 
registration fees under the weighted- 
ratio option result in differentiated fees 
among registrant groups, where 
registrants with larger revenues pay 
higher fees than registrants with lower 
revenues. Furthermore, the weighted- 
ratio does not create a disparity in the 
relative increase in fees from the current 
to the proposed fees. The weighted 
ratios used by DEA to calculate the 
current fee have proven effective and 
reasonable over time. Additionally, the 
weighted-ratio calculation methodology 
generally reflects the differences in 
activity level, notably in inspections, 
scheduled investigations and other 
control and monitoring, by registrant 
category; for example, these costs are 
greatest for manufacturers. DEA selected 
this option because it is the only option 
that results in reasonable fees for all 
registrant groups. 

This approach would increase fees 
proportionally (21 percent) across all 
registrant groups, maintaining the 
weighted ratio of 1, 3, 6.25, and 12.5. 
The annual increase in fees are $52, 
$327, and $652 based on business 
activity. The table below summarizes 
the difference in fees between the 
proposed and current fees. 

TABLE 18—DIFFERENCE IN FEES UNDER CURRENT AND PROPOSED FEES 

Business activity 

Total 
registrations 
(FY 2021–FY 

2023) 

Current fees 
($) 

Proposed fees 
($) 

Total 
collections 
under pro-
posed fees 

($) 

Difference in 
fees 
($) * 

Registrants on Three Year Registration Cycle: 
Pharmacy ...................................................................... 80,199 731 888 71,216,712 157 
Hospital/Clinic ............................................................... 16,638 731 888 14,774,544 157 
Practitioner .................................................................... 1,356,876 731 888 1,204,905,888 157 
Teaching Institution ....................................................... 130 731 888 115,440 157 
Mid-level Practitioner (MLP) ......................................... 539,899 731 888 479,430,312 157 

Registrants on Annual Registration Cycle: 
Manufacturer ................................................................. 1,733 3,047 3,699 6,410,367 652 
Distributor ...................................................................... 1,999 1,523 1,850 3,698,150 327 
Researcher/Canine Handler ......................................... 15,113 244 296 4,473,448 52 
Analytical Lab ............................................................... 2,724 244 296 806,304 52 
Importer ......................................................................... 666 1,523 1,850 1,232,100 327 
Exporter ........................................................................ 792 1,523 1,850 1,465,200 327 
Reverse Distributor ....................................................... 219 1,523 1,850 405,150 327 
Narcotic Treatment Program ........................................ 5,935 244 296 1,756,760 52 
Chemical Manufacturer ................................................. 624 3,047 3,699 2,308,176 652 
Chemical Importer ........................................................ 606 1,523 1,850 1,121,100 327 
Chemical Distributor ..................................................... 988 1,523 1,850 1,827,800 327 
Chemical Exporter ........................................................ 450 1,523 1,850 832,500 327 

Total ....................................................................... 2,025,591 N/A N/A 1,796,779,951 N/A 

* The difference for registrations on a three-year cycle is $157 or $52 on annual basis. 
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As shown in Table 13, the proposed 
fees would affect a wide variety of 
entities across many industry sectors. 
As some industry sectors are expected 
to consist primarily of DEA registrants, 
(i.e., 446110–Pharmacies and Drug 

Stores, 622110–General Medical and 
Surgical Hospitals, etc), this proposed 
rule is expected to affect a substantial 
number of small entities. 

DEA compared the annual increase in 
fees from current fees to proposed fees 

for the smallest of small businesses in 
each industry sectors. For each of the 
affected industry sectors, the annual 
increase was not more than 0.1 percent 
of average annual revenue. The table 
below summarizes the results. 

TABLE 19—PROPOSED FEE INCREASE AS PERCENTAGE OF ANNUAL REVENUE 

NAICS 
code NAICS code description 

Enterprise size 
(number of 
employees) 

Number of 
establishments 

Average revenue 
per 

establishment ($) 

Fee increase 
($) 

Fee increase 
of revenue 

(%) 

325 .......... Chemical Manufacturing ......................... 0–4 3,148 1,938,546 652 0.0319 
325411 .... Medicinal and Botanical Manufacturing .. 0–4 108 727,444 652 0.0851 
325412 .... Pharmaceutical Preparation Manufac-

turing.
* 5–9 129 2,639,287 652 0.0235 

424210 .... Drugs and Druggists’ Sundries Merchant 
Wholesalers.

0–4 3,630 1,367,131 327 0.0239 

424690 .... Other Chemical and Allied Products 
Merchant Wholesalers.

0–4 3,352 2,007,996 327 0.0154 

445110 .... Supermarkets and Other Grocery (ex-
cept Convenience) Stores.

0–4 23,710 453,787 52 0.0108 

446110 .... Pharmacies and Drug Stores ................. 0–4 6,360 1,069,655 52 0.0046 
452112 .... Discount Department Stores ................... 0–4 6 266,167 52 0.0184 
452910 .... Warehouse Clubs and Supercenters ...... 0–4 12 326,333 52 0.0150 
541380 .... Testing Laboratories ............................... 0–4 2,415 297,737 52 0.0165 
541712 .... Research and Development in the Phys-

ical, Engineering, and Life Sciences 
(except Biotechnology).

0–4 5,013 427,790 52 0.0115 

541940 .... Veterinary Services ................................. 0–4 8,881 292,166 52 0.0168 
561612 .... Security Guards and Patrol Services ..... 0–4 2,162 114,198 52 0.0429 
5621 ........ Waste Collection ..................................... 0–4 3,853 365,902 327 0.0844 
5622 ........ Waste Treatment and Disposal .............. 0–4 616 461,159 327 0.0670 
611310 .... Colleges, Universities, and Professional 

Schools.
0–4 372 913,078 52 0.0054 

621111 .... Offices of Physicians (except Mental 
Health Specialists).

0–4 95,648 447,715 52 0.0109 

621112 .... Offices of Physicians, Mental Health 
Specialists.

0–4 8,980 253,837 52 0.0193 

621210 .... Offices of Dentists ................................... 0–4 50,781 330,868 52 0.0148 
621320 .... Offices of Optometrists ........................... 0–4 10,939 269,348 52 0.0182 
621330 .... Offices of Mental Health Practitioners 

(except Physicians).
0–4 16,149 145,005 52 0.0338 

621391 .... Offices of Podiatrists ............................... 0–4 5,300 288,546 52 0.0170 
621420 .... Outpatient Mental Health and Substance 

Abuse Centers.
0–4 1,810 211,249 52 0.0232 

621491 .... HMO Medical Centers ............................ * 5–9 16 620,188 52 0.0079 
621493 .... Freestanding Ambulatory Surgical and 

Emergency Centers.
0–4 1,011 549,974 52 0.0089 

622110 .... General Medical and Surgical Hospitals 0–4 39 10,621,308 52 0.0005 
622210 .... Psychiatric and Substance Abuse Hos-

pitals.
* 20–99 27 5,142,444 52 0.0010 

622310 .... Specialty (except Psychiatric and Sub-
stance Abuse) Hospitals.

0–4 21 8,561,238 52 0.0006 

* Where the revenue figure for the smallest size category is unavailable, the next size up with available revenue figure is used. 

While this rule affects a substantial 
number of small businesses, because the 
economic impact for the smallest of 
small businesses is not significant, the 
proposed rule will not have a significant 
impact on small entities as a whole. In 
summary, DEA’s evaluation of economic 
impact by size category indicates that 
the rule, if promulgated, will not have 
a significant economic impact on a 
substantial number of small entities. 

Unfunded Mandates Reform Act of 1995 

This rule will not result in the 
expenditure by state, local, and tribal 

governments, in the aggregate, or by the 
private sector, of $154,000,000 or more 
(adjusted for inflation) in any one year, 
and will not significantly or uniquely 
affect small governments. Therefore, no 
actions were deemed subject to the 
provisions of the Unfunded Mandates 
Reform Act of 1995, 2 U.S.C. 1532. 

Paperwork Reduction Act of 1995 

This rulemaking does not create or 
modify a collection of information 
under the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.). This 
rulemaking would not impose 

additional recordkeeping or reporting 
requirements on State or local 
governments, individuals, businesses, or 
other organizations. An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a valid 
OMB control number. 

Congressional Review Act 

This proposed rule is a major rule as 
defined by the Congressional Review 
Act, 5 U.S.C. 804. This rule will result 
in an annual effect on the economy of 
$100,000,000 or more in the form of 

VerDate Sep<11>2014 17:35 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00030 Fmt 4702 Sfmt 4702 E:\FR\FM\16MRP1.SGM 16MRP1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS



14835 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Proposed Rules 

transfers, as fees paid to DEA are 
considered transfer payments and not 
costs. However, this rule will not cause 
a major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets. If this rule remains a 
major rule in the final rule, DEA will 
submitted a copy of the final rule to 
both Houses of Congress and to the 
Comptroller General. 

List of Subjects 

21 CFR Part 1301 

Administrative practice and 
procedure, Drug traffic control, Security 
measures. 

21 CFR Part 1309 
Administrative practice and 

procedure, Drug traffic control, Exports, 
Imports, Security measures. 

For the reasons set forth above, DEA 
proposes to amend 21 CFR parts 1301 
and 1309 as follows: 

PART 1301—REGISTRATION OF 
MANUFACTURERS, DISTRIBUTORS 
AND DISPENSERS OF CONTROLLED 
SUBSTANCES 

■ 1. The authority citation for part 1301 
continues to read as follows: 

Authority: 21 U.S.C. 821, 822, 823, 824, 
831, 871(b), 875, 877, 886a, 951, 952, 956, 
957, 958, 965. 

■ 2. Amend § 1301.13 by revising the 
fourth sentence and adding a new fifth 
sentence in paragraph (e) introductory 
text and revising paragraph (e)(1) to read 
as follows: 

§ 1301.13 Application for registration; time 
for application; expiration date; registration 
for independent activities; application 
forms, fees, contents and signature; 
coincident activities. 

* * * * * 
(e) * * * Generally, the application 

fees are not refundable; however, they 
may be issued in limited circumstances 
at the discretion of the Administrator. 
These circumstances include: Applicant 
error, such as duplicate payments, 
payment for incorrect business 
activities, or payments made by persons 
who are exempt under this section from 
application or renewal fees; DEA error; 
and death of a registrant within the first 
year of the three-year registration cycle. 
* * * 

(1) Summary of registration 
requirements and limitations: 

Business activity Controlled 
substances 

DEA application 
forms 

Application 
fee 

Registration 
period 
(years) 

Coincident activities allowed 

(i) Manufacturing ..... Schedules I–V ........ New—225 ...............
Renewal—225a ......

$3,699 1 Schedules I–V: May distribute that sub-
stance or class for which registration 
was issued; may not distribute or dis-
pose any substance or class for which 
not registered. 

Schedules II–V: May conduct chemical 
analysis and preclinical research (in-
cluding quality control analysis) with 
substances listed in those schedules 
for which authorization as a mfr. was 
issued. 

(ii) Distributing ......... Schedules I–V ........ New—225 ...............
Renewal—225a ......

1,850 1 May acquire Schedules II–V controlled 
substances from collectors for the pur-
poses of destruction. 

(iii) Reverse distrib-
uting.

Schedules I–V ........ New—225 ...............
Renewal—225a ......

1,850 1 

(iv) Dispensing or in-
structing (includes 
Practitioner, Hos-
pital/Clinic, Retail 
Pharmacy, Central 
fill pharmacy, 
Teaching Institu-
tion).

Schedules II–V ....... New—224 ...............
Renewal—224a ......

888 3 May conduct research and instructional 
activities with those substances for 
which registration was granted, except 
that a mid-level practitioner may con-
duct such research only to the extent 
expressly authorized under state stat-
ute. A pharmacist may manufacture an 
aqueous or oleaginous solution or 
solid dosage form containing a nar-
cotic controlled substance in Schedule 
II–V in a proportion not exceeding 20% 
of the complete solution, compound or 
mixture. A retail pharmacy may per-
form central fill pharmacy activities. 

(v) Research ........... Schedule I ............... New—225 ...............
Renewal—225a ......

296 1 A researcher may manufacture or import 
the basic class of substance or sub-
stances for which registration was 
issued, provided that such manufac-
ture or import is set forth in the pro-
tocol required in § 1301.18 and to dis-
tribute such class to persons reg-
istered or authorized to conduct re-
search with such class of substance or 
registered or authorized to conduct 
chemical analysis with controlled sub-
stances. 
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Business activity Controlled 
substances 

DEA application 
forms 

Application 
fee 

Registration 
period 
(years) 

Coincident activities allowed 

(vi) Research .......... Schedules II–V ....... New—225 ...............
Renewal—225a ......

296 1 May conduct chemical analysis with con-
trolled substances in those schedules 
for which registration was issued; man-
ufacture such substances if and to the 
extent that such manufacture is set 
forth in a statement filed with the appli-
cation for registration or reregistration 
and provided that the manufacture is 
not for the purposes of dosage form 
development; import such substances 
for research purposes; distribute such 
substances to persons registered or 
authorized to conduct chemical anal-
ysis, instructional activities or research 
with such substances, and to persons 
exempted from registration pursuant to 
§ 1301.24; and conduct instructional 
activities with controlled substances. 

(vii) Narcotic Treat-
ment Program (in-
cluding 
compounder).

Narcotic Drugs in 
Schedules II–V.

New—363 ...............
Renewal—363a ......

296 1 

(viii) Importing ......... Schedules I–V ........ New—225 ...............
Renewal—225a ......

1,850 1 May distribute that substance or class for 
which registration was issued; may not 
distribute any substance or class for 
which not registered. 

(ix) Exporting ........... Schedules I–V ........ New—225 ...............
Renewal—225a ......

1,850 1 

(x) Chemical Anal-
ysis.

Schedules I–V ........ New—225 ...............
Renewal—225a ......

296 1 May manufacture and import controlled 
substances for analytical or instruc-
tional activities; may distribute such 
substances to persons registered or 
authorized to conduct chemical anal-
ysis, instructional activities, or research 
with such substances and to persons 
exempted from registration pursuant to 
§ 1301.24; may export such sub-
stances to persons in other countries 
performing chemical analysis or en-
forcing laws related to controlled sub-
stances or drugs in those countries; 
and may conduct instructional activities 
with controlled substances. 

* * * * * 

PART 1309—REGISTRATION OF 
MANUFACTURERS, DISTRIBUTORS, 
IMPORTERS, AND EXPORTERS OF 
LIST I CHEMICALS 

■ 3. The authority citation for part 1309 
continues to read as follows: 

Authority: 21 U.S.C. 802, 821, 822, 823, 
824, 830, 871(b), 875, 877, 886a, 952, 953, 
957, 958. 
■ 4. Revise § 1309.11 to read as follows: 

§ 1309.11 Fee amounts. 

(a) For each application for 
registration or reregistration to 
manufacture for distribution the 

applicant shall pay an annual fee of 
$3,699. 

(b) For each application for 
registration or reregistration to 
distribute (either retail distribution or 
non-retail distribution), import, or 
export a list I chemical, the applicant 
shall pay an annual fee of $1,850. 
■ 5. Amend § 1309.12 by revising the 
last sentence and adding a new last 
sentence in paragraph (b) to read as 
follows: 

§ 1309.12 Time and method of payment; 
refund. 
* * * * * 

(b) * * * Generally, the application 
fees are not refundable; however, they 

may be issued in limited circumstances 
at the discretion of the Administrator. 
These circumstances include: applicant 
error, such as duplicate payments, 
payment for incorrect business 
activities, or payments made by persons 
who are exempt under this section from 
application or renewal fees; DEA error; 
and death of a registrant within the first 
year of the three-year registration cycle. 
■ 6. Amend § 1309.21 by revising the 
table in paragraph (c) to read as follows: 

§ 1309.21 Persons required to register. 

* * * * * 
(c) * * * 

VerDate Sep<11>2014 17:35 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00032 Fmt 4702 Sfmt 4702 E:\FR\FM\16MRP1.SGM 16MRP1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS



14837 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Proposed Rules 

SUMMARY OF REGISTRATION REQUIREMENTS AND LIMITATIONS 

Business activity Chemicals DEA forms Application 
fee 

Registration 
period 
(years) 

Coincident activities allowed 

(1) Manufacturing .... List I, ........................................
Drug products containing 

ephedrine, 
pseudoephedrine, phenyl-
propanolamine.

New—510 ...............
Renewal—510a ......

3,699 1 May distribute that chemical 
for which registration was 
issued; may not distribute 
any chemical for which not 
registered. 

(2) Distributing ........ List I, ........................................
Scheduled listed chemical 

products.

New—510 ...............
Renewal—510a ......

1,850 1 

(3) Importing ........... List I, ........................................
Drug Products containing 

ephedrine, 
pseudoephedrine, phenyl-
propanolamine.

New—510 ...............
Renewal—510a ......

1,850 1 May distribute that chemical 
for which registration was 
issued; may not distribute 
any chemical for which not 
registered. 

(4) Exporting ........... List I, ........................................
Scheduled listed chemical 

products.

New—510 ...............
Renewal—510a ......

1,850 1 

Dated: March 9, 2020. 
Uttam Dhillon, 
Acting Administrator. 
[FR Doc. 2020–05159 Filed 3–12–20; 8:45 am] 

BILLING CODE 4410–09–P 

DEPARTMENT OF THE TREASURY 

Office of Investment Security 

31 CFR Parts 800 and 802 

RIN 1505–AC65 

Filing Fees for Notices of Certain 
Investments in the United States by 
Foreign Persons and Certain 
Transactions by Foreign Persons 
Involving Real Estate in the United 
States; Correction 

AGENCY: Office of Investment Security, 
Department of the Treasury. 
ACTION: Proposed rule; correction. 

SUMMARY: On March 9, 2020, the 
Department of the Treasury published a 
proposed rule that would establish a fee 
for parties filing a voluntary notice of 
certain transactions for review by the 
Committee on Foreign Investment in the 
United States. This rule corrects the 
comment due date for the proposed 
rule. 
DATES: Written comments on the 
proposed rule on CFIUS filing fees (85 
FR 13586) must be received by April 3, 
2020. 
FOR FURTHER INFORMATION CONTACT: 
Laura Black, Director of Investment 
Security Policy and International 
Relations; Meena R. Sharma, Deputy 
Director of Investment Security Policy 
and International Relations; David 
Shogren, Senior Policy Advisor; or 
James Harris, Senior Policy Advisor, at 

U.S. Department of the Treasury, 1500 
Pennsylvania Avenue NW, Washington, 
DC 20220; telephone: (202) 622–3425; 
email: CFIUS.FIRRMA@treasury.gov. 

SUPPLEMENTARY INFORMATION: On March 
4, 2020, the proposed rule, ‘‘Filing Fees 
for Notices of Certain Investments in the 
United States by Foreign Persons and 
Certain Transactions by Foreign Persons 
Involving Real Estate in the United 
States’’ was filed with the Office of the 
Federal Register. The proposed rule that 
was filed included a comment due date 
that was 30 days after the date of filing. 
An inadvertent error caused the rule 
document that was published in the 
Federal Register on March 9, 2020 (85 
FR 13586) to include an incorrect 
comment due date. This correction 
confirms the due date for comments on 
the proposed rule is April 3, 2020. 

Correction 

In proposed rule document 2020– 
04641 beginning on page 13586 in the 
issue of Monday, March 9, 2020, make 
the following correction: 

On page 13586, in the first column, in 
the DATES section in the 35th line, 
‘‘April 8, 2020’’ should read ‘‘April 3, 
2020’’. 

Dated: March 10, 2020. 

Meena R. Sharma, 
Deputy Director, Office of Investment Security 
Policy and International Relations. 
[FR Doc. 2020–05298 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–25–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 100 

[Docket Number USCG–2020–0066] 

RIN 1625–AA08 

Special Local Regulation; Marine Event 
Within the Fifth Coast Guard District 

AGENCY: Coast Guard, DHS. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Coast Guard is proposing 
to establish temporary special local 
regulation for certain waters of the 
Choptank River. This action is necessary 
to provide for the safety of life on these 
navigable waters located at Cambridge, 
MD, during a high-speed power boat 
racing event on May 16, 2020, and May 
17, 2020. This proposed rulemaking 
would prohibit persons and vessels 
from entering the regulated area unless 
authorized by the Captain of the Port 
Maryland-National Capital Region or the 
Coast Guard Patrol Commander. We 
invite your comments on this proposed 
rulemaking. 
DATES: Comments and related material 
must be received by the Coast Guard on 
or before April 15, 2020. 
ADDRESSES: You may submit comments 
identified by docket number USCG– 
2020–0066 using the Federal 
eRulemaking Portal at http://
www.regulations.gov. See the ‘‘Public 
Participation and Request for 
Comments’’ portion of the 
SUPPLEMENTARY INFORMATION section for 
further instructions on submitting 
comments. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions about this proposed 
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rulemaking, call or email Mr. Ron 
Houck, U.S. Coast Guard Sector 
Maryland-National Capital Region; 
telephone 410–576–2674, email 
Ronald.L.Houck@uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 
CFR Code of Federal Regulations 
COTP Captain of the Port 
DHS Department of Homeland Security 
FR Federal Register 
NPRM Notice of proposed rulemaking 
PATCOM Coast Guard Patrol Commander 
CFR Section 
U.S.C. United States Code 

II. Background, Purpose, and Legal 
Basis 

Cambridge Power Boat Racing 
Association, Inc. of Cambridge, MD, 
notified the Coast Guard that it will be 
conducting the Cambridge Classic 
Power Boat Regatta from 10 a.m. to 5:30 
p.m. on May 16, 2020, and from 10 a.m. 
to 5:30 p.m. on May 17, 2020. The high- 
speed power boat racing event consists 
of approximately 75 participating 
inboard and outboard hydroplane and 
runabout race boats of various classes, 
16 to 26 feet in length. The vessels will 
be competing on a designated, marked, 
1-mile oval course located in the 
Choptank River in a cove located 
between Hambrooks Bar and the 
shoreline at Cambridge, MD. Hazards 
from the power boat racing event 
include risks of injury or death resulting 
from near or actual contact among 
participant vessels and spectator vessels 
or waterway users if normal vessel 
traffic were to interfere with the event. 
Additionally, such hazards include 
participants operating near designated 
navigation channels, as well as 
operating near approaches to local 
public boat ramps, private marinas and 
yacht clubs, and waterfront businesses. 
The COTP Maryland-National Capital 
Region has determined that potential 
hazards associated with the power boat 
races would be a safety concern for 
anyone intending to participate in this 
event and for vessels that operate within 
specified waters of the Choptank River. 

Our regulation for marine events 
within the Fifth Coast Guard District in 
33 Code of Federal Regulations (CFR) 
100.501, lists this annually scheduled 
event as item b.21 in the Table to 
§ 100.501. This year, however, due to a 
scheduling change for the Cambridge 
Classic Powerboat Race, a change of 
dates is necessary to the dates 
previously published in the CFR, as 
listed in the Table to 33 CFR 100.501. 
Additionally, this proposed rule 
addresses a need to change the location 
of the Cambridge Classic Powerboat 
Race regulated area for this year from 

that previously published in the Table 
to 33 CFR 100.501. 

The purpose of this rulemaking is to 
protect event participants, non- 
participants and transiting vessels 
before, during, and after the scheduled 
event. The Coast Guard is proposing this 
rulemaking under authority in 46 U.S.C. 
70034 (previously 33 U.S.C. 1231). 

III. Discussion of Proposed Rule 
The COTP Maryland-National Capital 

Region is proposing to establish special 
local regulations from 9 a.m. on May 16, 
2020, through 6:30 p.m. on May 17, 
2020. The regulations would be 
enforced from 9 a.m. through 6:30 p.m. 
each day. The regulated area would 
cover all navigable waters of the 
Choptank River and Hambrooks Bay 
bounded by a line connecting the 
following coordinates: Commencing at 
the shoreline at Long Wharf Park, 
Cambridge, MD, at position latitude 
38°34′30″ N, longitude 076°04′16″ W; 
thence east to latitude 38°34′20″ N, 
longitude 076°03′46″ W; thence 
northeast across the Choptank River 
along the Senator Frederick C. Malkus, 
Jr. (US–50) Memorial Bridge, at mile 
15.5, to latitude 38°35′30″ N, longitude 
076°02′52″ W; thence west along the 
shoreline to latitude 38°35′38″ N, 
longitude 076°03′09″ W; thence north 
and west along the shoreline to latitude 
38°36′42″ N, longitude 076°04′15″ W; 
thence southwest across the Choptank 
River to latitude 38°35′31″ N, longitude 
076°04′57″ W; thence west along the 
Hambrooks Bay breakwall to latitude 
38°35′33″ N, longitude 076°05′17″ W; 
thence south and east along the 
shoreline to and terminating at the point 
of origin. 

This proposed rule provides 
additional information about areas 
within the regulated area, and the 
restrictions that apply to mariners. 
These areas include a ‘‘Race Area,’’ 
‘‘Buffer Zone’’ and ‘‘Spectator Area.’’ 

The proposed duration of the rule and 
size of the regulated area are intended 
to ensure the safety of life on these 
navigable waters before, during, and 
after the high-speed power boat races, 
scheduled to take place from 10 a.m. to 
5:30 p.m. on May 16, 2020, and May 17, 
2020. The COTP and the Coast Guard 
Patrol Commander (PATCOM) would 
have authority to forbid and control the 
movement of all vessels and persons, 
including event participants, in the 
regulated area. 

Except for Cambridge Classic 
Powerboat Race participants and vessels 
already at berth, a vessel or person 
would be required to get permission 
from the COTP or PATCOM before 
entering the regulated area while the 

rule is being enforced. Vessel operators 
would request permission to enter and 
transit through the regulated area by 
contacting the COTP, PATCOM or 
official patrols on VHF–FM channel 16. 
A person or vessel not registered with 
the event sponsor as a participant or 
assigned as official patrols would be 
considered a non-participant. Official 
Patrols are any vessel assigned or 
approved by the Commander, Coast 
Guard Sector Maryland-National Capital 
Region with a commissioned, warrant, 
or petty officer on board and displaying 
a Coast Guard ensign. 

If permission is granted by the COTP 
or PATCOM, a non-participant would 
be allowed to enter the regulated area or 
pass directly through the regulated area 
as instructed. Vessels would be required 
to operate at a safe speed that minimizes 
wake while within the regulated area in 
a manner that would not endanger event 
participants or any other craft. Official 
patrol vessels would direct non- 
participants while within the regulated 
area. 

The regulatory text we are proposing 
appears at the end of this document. 

IV. Regulatory Analyses 

We developed this proposed rule after 
considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders, and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
Executive Order 13771 directs agencies 
to control regulatory costs through a 
budgeting process. This NPRM has not 
been designated a ‘‘significant 
regulatory action,’’ under Executive 
Order 12866. Accordingly, the NPRM 
has not been reviewed by the Office of 
Management and Budget (OMB), and 
pursuant to OMB guidance it is exempt 
from the requirements of Executive 
Order 13771. 

This regulatory action determination 
is based on size and duration of the 
regulated area, which would impact a 
small designated area of the Choptank 
River for 19 total enforcement hours. 
The Coast Guard would issue a 
Broadcast Notice to Mariners via VHF– 
FM marine channel 16 about the status 
of the regulated area. Moreover, the rule 
would allow vessels and persons to seek 
permission to enter the regulated area. 
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B. Impact on Small Entities 

The Regulatory Flexibility Act of 
1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard certifies under 5 U.S.C. 
605(b) that this proposed rule would not 
have a significant economic impact on 
a substantial number of small entities. 

While some owners or operators of 
vessels intending to transit the safety 
zone may be small entities, for the 
reasons stated in section IV.A above, 
this proposed rule would not have a 
significant economic impact on any 
vessel owner or operator. 

If you think that your business, 
organization, or governmental 
jurisdiction qualifies as a small entity 
and that this rule would have a 
significant economic impact on it, 
please submit a comment (see 
ADDRESSES) explaining why you think it 
qualifies and how and to what degree 
this rule would economically affect it. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this proposed rule. If the 
rule would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. The Coast Guard will 
not retaliate against small entities that 
question or complain about this 
proposed rule or any policy or action of 
the Coast Guard. 

C. Collection of Information 

This proposed rule would not call for 
a new collection of information under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. We have 
analyzed this proposed rule under that 
Order and have determined that it is 
consistent with the fundamental 

federalism principles and preemption 
requirements described in Executive 
Order 13132. 

Also, this proposed rule does not have 
tribal implications under Executive 
Order 13175, Consultation and 
Coordination with Indian Tribal 
Governments, because it would not have 
a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
If you believe this proposed rule has 
implications for federalism or Indian 
tribes, please contact the person listed 
in the FOR FURTHER INFORMATION 
CONTACT section. 

E. Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this 
proposed rule would not result in such 
an expenditure, we do discuss the 
effects of this rule elsewhere in this 
preamble. 

F. Environment 

We have analyzed this proposed rule 
under Department of Homeland 
Security Directive 023–01, Rev. 1, 
associated implementing instructions, 
and Environmental Planning 
COMDTINST 5090.1 (series), which 
guide the Coast Guard in complying 
with the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321–4370f), and 
have made a preliminary determination 
that this action is one of a category of 
actions that do not individually or 
cumulatively have a significant effect on 
the human environment. This proposed 
rule involves implementation of 
regulations within 33 CFR part 100 
applicable to organized marine events 
on the navigable waters of the United 
States that could negatively impact the 
safety of waterway users and shore side 
activities in the event area for 19 hours. 
Normally such actions are categorically 
excluded from further review under 
paragraph L[61] of Appendix A, Table 1 
of DHS Instruction Manual 023–01– 
001–01, Rev. 01. We seek any comments 
or information that may lead to the 
discovery of a significant environmental 
impact from this proposed rule. 

G. Protest Activities 

The Coast Guard respects the First 
Amendment rights of protesters. 
Protesters are asked to contact the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places, or vessels. 

V. Public Participation and Request for 
Comments 

We view public participation as 
essential to effective rulemaking, and 
will consider all comments and material 
received during the comment period. 
Your comment can help shape the 
outcome of this rulemaking. If you 
submit a comment, please include the 
docket number for this rulemaking, 
indicate the specific section of this 
document to which each comment 
applies, and provide a reason for each 
suggestion or recommendation. 

We encourage you to submit 
comments through the Federal 
eRulemaking Portal at http://
www.regulations.gov. If your material 
cannot be submitted using http://
www.regulations.gov, contact the person 
in the FOR FURTHER INFORMATION 
CONTACT section of this document for 
alternate instructions. 

We accept anonymous comments. All 
comments received will be posted 
without change to http://
www.regulations.gov and will include 
any personal information you have 
provided. For more about privacy and 
submissions in response to this docket, 
see DHS’s Correspondence System of 
Records notice (84 FR 48645, September 
26, 2018). 

Documents mentioned in this NPRM 
as being available in the docket, and all 
public comments, will be in our online 
docket at http://www.regulations.gov 
and can be viewed by following that 
website’s instructions. Additionally, if 
you go to the online docket and sign up 
for email alerts, you will be notified 
when comments are posted or a final 
rule is published. 

List of Subjects in 33 CFR Part 100 

Marine safety, Navigation (water), 
Reporting and recordkeeping 
requirements, Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard is proposing 
to amend 33 CFR part 100 as follows: 

PART 100—SAFETY OF LIFE ON 
NAVIGABLE WATERS 

■ 1. The authority citation for part 100 
continues to read as follows: 
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Authority: 46 U.S.C. 70041; 33 CFR 1.05– 
1. 
■ 2. Add § 100.T05–0066 to read as 
follows: 

§ 100.T05–0066 Cambridge Classic 
Powerboat Race, Choptank River, 
Hambrooks Bay, Cambridge, MD. 

(a) Regulated areas. The regulations 
in this section apply to the following 
areas: 

(1) All navigable waters within 
Choptank River and Hambrooks Bay 
bounded by a line connecting the 
following coordinates: Commencing at 
the shoreline at Long Wharf Park, 
Cambridge, MD, at position latitude 
38°34′30″ N, longitude 076°04′16″ W; 
thence east to latitude 38°34′20″ N, 
longitude 076°03′46″ W; thence 
northeast across the Choptank River 
along the Senator Frederick C. Malkus, 
Jr. (US–50) Memorial Bridge, at mile 
15.5, to latitude 38°35′30″ N, longitude 
076°02′52″ W; thence west along the 
shoreline to latitude 38°35′38″ N, 
longitude 076°03′09″ W; thence north 
and west along the shoreline to latitude 
38°36′42″ N, longitude 076°04′15″ W; 
thence southwest across the Choptank 
River to latitude 38°35′31″ N, longitude 
076°04′57″ W; thence west along the 
Hambrooks Bay breakwall to latitude 
38°35′33″ N, longitude 076°05′17″ W; 
thence south and east along the 
shoreline to and terminating at the point 
of origin. The following locations are 
within the regulated area: 

(i) Race Area. Located within the 
waters of Hambrooks Bay and Choptank 
River, between Hambrooks Bar and 
Great Marsh Point, MD. 

(ii) Buffer Zone. All waters within 
Hambrooks Bay and Choptank River 
(with the exception of the Race Area 
designated by the marine event sponsor) 
bound to the north by the breakwall and 
continuing along a line drawn from the 
east end of breakwall located at latitude 
38°35′27.6″ N, longitude 076°04′50.1″ 
W, thence southeast to latitude 
38°35′17.7″ N longitude 076°04′29″ W, 
thence south to latitude 38°35′01″ N 
longitude 076°04′29″ W, thence west to 
the shoreline at latitude 38°35′01″ N, 
longitude 076°04′41.3″ W. 

(iii) Spectator Area. All waters of the 
Choptank River, eastward and outside of 
Hambrooks Bay breakwall, thence 
bound by line that commences at 
latitude 38°35′28″ N, longitude 
076°04′50″ W; thence northeast to 
latitude 38°35′30″ N, longitude 
076°04′47″ W; thence southeast to 
latitude 38°35′23″ N, longitude 
076°04′29″ W; thence southwest to 
latitude 38°35′19″ N, longitude 

076°04′31″ W; thence northwest to and 
terminating at the point of origin. 

(2) These coordinates are based on 
datum NAD 1983. 

(b) Definitions. As used in this 
section— 

Captain of the Port (COTP) Maryland- 
National Capital Region means the 
Commander, U.S. Coast Guard Sector 
Maryland-National Capital Region or 
any Coast Guard commissioned, warrant 
or petty officer who has been authorized 
by the COTP to act on his behalf. 

Coast Guard Patrol Commander 
(PATCOM) means a commissioned, 
warrant, or petty officer of the U.S. 
Coast Guard who has been designated 
by the Commander, Coast Guard Sector 
Maryland-National Capital Region. 

Official Patrol means any vessel 
assigned or approved by Commander, 
Coast Guard Sector Maryland-National 
Capital Region with a commissioned, 
warrant, or petty officer on board and 
displaying a Coast Guard ensign. 

Participant means all persons and 
vessels registered with the event 
sponsor as participating in the 
Cambridge Classic Powerboat Race or 
otherwise designated by the event 
sponsor as having a function tied to the 
event. 

(c) Regulations. (1) Except for 
participants and vessels already at 
berth, all non-participants are 
prohibited from entering, transiting 
through, anchoring in, or remaining 
within the regulated area described in 
paragraph (a) of this section unless 
authorized by the COTP Maryland- 
National Capital Region or PATCOM. 

(2) To seek permission to enter, 
contact the COTP Maryland-National 
Capital Region at telephone number 
410–576–2693 or on Marine Band 
Radio, VHF–FM channel 16 (156.8 
MHz) or the PATCOM on Marine Band 
Radio, VHF–FM channel 16 (156.8 
MHz) or at telephone number 410–226– 
0580. Those in the regulated area must 
comply with all lawful orders or 
directions given to them by the COTP 
Maryland-National Capital Region or 
PATCOM. 

(3) The COTP Maryland-National 
Capital Region will provide notice of the 
regulated area through advanced notice 
via Fifth Coast Guard District Local 
Notice to Mariners, broadcast notice to 
mariners, and on-scene official patrols. 

(d) Enforcement officials. The Coast 
Guard may be assisted with marine 
event patrol and enforcement of the 
regulated area by other Federal, State, 
and local agencies. 

(e) Enforcement period. This section 
will be enforced from 9 a.m. through 
6:30 p.m. on May 16, 2020, and, from 

9 a.m. through 6:30 p.m. on May 17, 
2020. 

Dated: March 10, 2020. 
Joseph B. Loring, 
Captain, U.S. Coast Guard, Captain of the 
Port Maryland-National Capital Region. 
[FR Doc. 2020–05139 Filed 3–13–20; 8:45 am] 

BILLING CODE 9110–04–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket Number USCG–2019–0890] 

RIN 1625–AA00 

Safety Zone; Highway 99 Partial Bridge 
Replacement, Stanislaus River, Ripon, 
CA 

AGENCY: Coast Guard, DHS. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Coast Guard is proposing 
to establish a temporary safety zone for 
certain waters of the Stanislaus River. 
This action is necessary to provide for 
the safety of life on the Stanislaus River 
near the Highway 99 Bridge in Ripon, 
CA, during partial bridge replacement 
scheduled to occur between June 15, 
2020 and November 7, 2020. This 
proposed rulemaking would prohibit 
persons and vessels from being in the 
safety zone unless authorized by the 
Captain of the Port San Francisco or a 
designated representative. We invite 
your comments on this proposed 
rulemaking. 

DATES: Comments and related material 
must be received by the Coast Guard on 
or before April 15, 2020. 
ADDRESSES: You may submit comments 
identified by docket number USCG– 
2019–0890 using the Federal 
eRulemaking Portal at https://
www.regulations.gov. See the ‘‘Public 
Participation and Request for 
Comments’’ portion of the 
SUPPLEMENTARY INFORMATION section for 
further instructions on submitting 
comments. 

FOR FURTHER INFORMATION CONTACT: If 
you have questions about this proposed 
rulemaking, call or email LT Jennae 
Cotton, Waterways Management, U.S. 
Coast Guard; telephone 415–399–3585, 
email SFWaterways@uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
COTP Captain of the Port San Francisco 
DHS Department of Homeland Security 
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NPRM Notice of Proposed Rulemaking 
§ Section 
U.S.C. United States Code 

II. Background, Purpose, and Legal 
Basis 

On October 18, 2019, the California 
Department of Transportation notified 
the Coast Guard that it will be 
conducting partial bridge replacement 
of the Highway 99 Bridge in Ripon, CA, 
from June 15, 2020 to November 7, 
2020. Approximately 200 feet of the 
existing concrete, double-arch bridge on 
Southbound Highway 99 over the 
Stanislaus River will be demolished, 
removed, and replaced. Bridge 
construction hazards include reduced 
bridge clearance and the potential for 
falling debris, such as steel beams and 
other construction materials from 
demolition and crane operations. The 
COTP has determined that potential 
hazards associated with the partial 
bridge replacement would be a safety 
concern for anyone within the 
Stanislaus River around or under the 
bridge construction project. 

The purpose of this rulemaking is to 
ensure the safety of vessels and 
mariners in the navigable waters 
surrounding the Highway 99 Bridge in 
Ripon, CA during construction. The 
Coast Guard is proposing this 
rulemaking under authority in 46 U.S.C. 
70034. 

III. Discussion of Proposed Rule 

The COTP is proposing to establish a 
safety zone surrounding the Highway 99 
Bridge in Ripon, CA from June 15, 2020 
through November 7, 2020. The safety 
zone would encompass all navigable 
waters of the Stanislaus River, from 
surface to bottom, between the Union 
Pacific Railway Bridge to the west and 
the Stanislaus River pedestrian crossing 
bridge to the east of the Ripon Highway 
99 Bridge, within the area formed by 
connecting the following approximate 
latitude and longitude points in the 
following order: 37°43′47.7″ N, 
121°06′36.0″ W, thence to 37°43′49.9″ N, 
121°06′38.6″ W, thence to 37°43′51.3″ N, 
121°06′36.1″ W, thence to 37°43′49.2″ N, 
121°06′33.6″ W (NAD 83), and thence to 
the point of beginning; or as announced 
via Broadcast Notice to Mariners. 

This safety zone is intended to ensure 
the safety of mariners, vessels, and the 
navigable waters during the bridge 
construction project. No vessel or 
person would be permitted to enter the 
safety zone without obtaining 
permission from the COTP or a 
designated representative. The 
regulatory text we are proposing appears 
at the end of this document. 

IV. Regulatory Analyses 

We developed this proposed rule after 
considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
Executive Order 13771 directs agencies 
to control regulatory costs through a 
budgeting process. This NPRM has not 
been designated a ‘‘significant 
regulatory action,’’ under Executive 
Order 12866. Accordingly, the NPRM 
has not been reviewed by the Office of 
Management and Budget (OMB), and 
pursuant to OMB guidance it is exempt 
from the requirements of Executive 
Order 13771. 

This regulatory action determination 
is based on the location of the safety 
zone. Vessel transits in the area are 
limited to recreational vessels and 
personal watercraft including small 
recreational vessels used for fishing, 
kayaks, and inner tubes. Notice would 
be provided to mariners via Notice to 
Mariners and posted at the construction 
site and adjacent river entry locations 30 
days in advance. 

B. Impact on Small Entities 

The Regulatory Flexibility Act of 
1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard certifies under 5 U.S.C. 
605(b) that this proposed rule would not 
have a significant economic impact on 
a substantial number of small entities. 

While some owners or operators of 
vessels intending to transit the safety 
zone may be small entities, for the 
reasons stated in section IV.A above, 
this proposed rule would not have a 
significant economic impact on any 
vessel owner or operator. Notice will be 
provided 30 days in advance of the 
safety zone. River entry and exit points 
will be identified on both sides of the 
safety zone, and markers will provide 
mariners with clear instruction 
throughout the duration of the project. 

Depending on operations and river level 
parameters, mariners will be provided a 
transit lane on weekends between July 
25, 2020 and November 7, 2020. 

If you think that your business, 
organization, or governmental 
jurisdiction qualifies as a small entity 
and that this rule would have a 
significant economic impact on it, 
please submit a comment (see 
ADDRESSES) explaining why you think it 
qualifies and how and to what degree 
this rule would economically affect it. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this proposed rule. If the 
rule would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section. The Coast 
Guard will not retaliate against small 
entities that question or complain about 
this proposed rule or any policy or 
action of the Coast Guard. 

C. Collection of Information 

This proposed rule would not call for 
a new collection of information under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132 
(Federalism), if it has a substantial 
direct effect on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. We have analyzed 
this proposed rule under that Order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this proposed rule does not have 
tribal implications under Executive 
Order 13175 (Consultation and 
Coordination with Indian Tribal 
Governments) because it would not 
have a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
If you believe this proposed rule has 
implications for federalism or Indian 
tribes, please call or email the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. 
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E. Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this 
proposed rule would not result in such 
an expenditure, we do discuss the 
effects of this rule elsewhere in this 
preamble. 

F. Environment 
We have analyzed this proposed rule 

under Department of Homeland 
Security Directive 023–01 and 
Environmental Planning COMDTINST 
5090.1 (series), which guide the Coast 
Guard in complying with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321–4370f), and have made a 
preliminary determination that this 
action is one of a category of actions that 
do not individually or cumulatively 
have a significant effect on the human 
environment. This proposed rule 
involves a safety zone that would 
prohibit entry to the area surrounding 
the bridge construction site and would 
last approximately five months with 
intermittent weekend openings. 
Normally such actions are categorically 
excluded from further review under 
paragraph L60(a) in Table 3–1 of U.S. 
Coast Guard Environmental Planning 
Implementing Procedures. A 
preliminary Record of Environmental 
Consideration supporting this 
determination is available in the docket 
where indicated under ADDRESSES. We 
seek any comments or information that 
may lead to the discovery of a 
significant environmental impact from 
this proposed rule. 

G. Protest Activities 
The Coast Guard respects the First 

Amendment rights of protesters. 
Protesters are asked to call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places, or vessels. 

V. Public Participation and Request for 
Comments 

We view public participation as 
essential to effective rulemaking, and 
will consider all comments and material 
received during the comment period. 
Your comment can help shape the 
outcome of this rulemaking. If you 
submit a comment, please include the 

docket number for this rulemaking, 
indicate the specific section of this 
document to which each comment 
applies, and provide a reason for each 
suggestion or recommendation. 

We encourage you to submit 
comments through the Federal 
eRulemaking Portal at https://
www.regulations.gov. If your material 
cannot be submitted using https://
www.regulations.gov, call or email the 
person in the FOR FURTHER INFORMATION 
CONTACT section of this document for 
alternate instructions. 

We accept anonymous comments. All 
comments received will be posted 
without change to https://
www.regulations.gov and will include 
any personal information you have 
provided. For more about privacy and 
the docket, visit https://
www.regulations.gov/privacyNotice. 

Documents mentioned in this NPRM 
as being available in the docket, and all 
public comments, will be in our online 
docket at https://www.regulations.gov 
and can be viewed by following that 
website’s instructions. Additionally, if 
you go to the online docket and sign up 
for email alerts, you will be notified 
when comments are posted or a final 
rule is published. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard is proposing 
to amend 33 CFR part 165 as follows: 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 46 U.S.C. 70034, 70051; 33 CFR 
1.05–1, 6.04–1, 6.04–6, and 160.5; 
Department of Homeland Security Delegation 
No. 0170.1. 
■ 2. Add § 165.T11–019 to read as 
follows: 

§ 165.T11–019 Safety Zone; Highway 99 
Partial Bridge Replacement, Stanislaus 
River, Ripon, CA 

(a) Location. The following is a safety 
zone: The navigable waters of the 
Stanislaus River, from surface to bottom, 
between the Union Pacific Railway 
Bridge to the west and the Stanislaus 
River pedestrian crossing bridge to the 
east of the Highway 99 Ripon Bridge, 
within the area formed by connecting 
the following approximate latitude and 
longitude points in the following order: 
37°43′47.7″ N, 121°06′36.0″ W, thence to 
37°43′49.9″ N, 121°06′38.6″ W, thence to 

37°43′51.3″ N, 121°06′36.1″ W, thence to 
37°43′49.2″ N, 121°06′33.6″ W (NAD 
83), and thence to the point of 
beginning; or as announced via 
Broadcast Notice to Mariners. 

(b) Definitions. As used in this 
section, ‘‘designated representative’’ 
means a Coast Guard Patrol 
Commander, including a Coast Guard 
coxswain, petty officer, or other officer 
operating a Coast Guard vessel or a 
Federal, State, or local officer 
designated by or assisting the Captain of 
the Port San Francisco (COTP) in the 
enforcement of the safety zone. 

(c) Regulations. (1) Under the general 
safety zone regulations in subpart B of 
this part, you may not enter the safety 
zone described in paragraph (a) of this 
section unless authorized by the COTP 
or the COTP’s designated representative. 

(2) The safety zone is closed to all 
vessel traffic, except as may be 
permitted by the COTP or the COTP’s 
designated representative. 

(3) Vessel operators desiring to enter 
or operate within the safety zone must 
contact the COTP or the COTP’s 
designated representative to obtain 
permission to do so. Vessel operators 
given permission to enter or operate in 
the safety zone must comply with all 
lawful orders or directions given to 
them by the COTP or the COTP’s 
designated representative. Persons and 
vessels may request permission to enter 
the safety zone through the 24-hour 
Command Center at telephone (415) 
399–3547. 

(d) Enforcement period. This section 
will be enforced from June 15, 2020 
through November 7, 2020. 

(e) Information broadcasts. The COTP 
or the COTP’s designated representative 
will notify the maritime community of 
periods during which this zone will be 
enforced in accordance with 33 CFR 
165.7. Additionally, signage will be 
posted beginning 30 days prior to the 
start of the project and will remain 
posted for the duration of the project. 
River markers will be provided on the 
Stanislaus River on each side of the 
safety zone to direct mariners. 

Dated: March 9, 2020. 

Howard H. Wright, 
Captain, U.S. Coast Guard, Alternate Captain 
of the Port, San Francisco. 
[FR Doc. 2020–05176 Filed 3–13–20; 8:45 am] 

BILLING CODE 9110–04–P 
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1 EPA approved portions of the September 19, 
2006, SIP revision as follows: Changes to Rule 391– 
3–1–.01, Definitions, were approved on February 9, 
2010 (75 FR 6309); changes to Rule 391–3–1–.02, 
Provisions, were approved on February 9, 2010 (75 
FR 6309), December 1, 2010 (75 FR 74642), and 
September 1, 2015 (80 FR 52627); and changes to 
Rule 391–3–1–.03, Permits, were approved on April 
9, 2013 (78 FR 21065) and November 22, 2019 (84 
FR 64427). 

2 GA EPD withdrew portions of the September 19, 
2006, SIP revision as follows: 391–3–1–.02 on 
January 25, 2016 and portions of 391–3–1–.01 on 
November 27, 2019. 

3 EPA’s regulations governing the implementation 
of NSR permitting programs are contained in 40 
CFR 51.160—.166; 52.21, .24; and part 51, appendix 
S. The CAA NSR program is composed of three 
separate programs: PSD, NNSR, and Minor NSR. 
PSD is established in part C of title I of the CAA 
and applies to major stationary sources in areas that 
meet the national ambient air quality standards 
(NAAQS)—‘‘attainment areas’’—as well as areas 
where there is insufficient information to determine 
if the area meets the NAAQS—‘‘unclassifiable 
areas.’’ The NNSR program is established in part D 
of title I of the CAA and applies to major stationary 
sources in areas that are not in attainment of the 
NAAQS—‘‘nonattainment areas.’’ The Minor NSR 
program applies to stationary sources that do not 

require PSD or NNSR permits. Together, these 
programs are referred to as the NSR programs. 

4 The adverse comment received on the June 29, 
2017, proposed rule is included in the docket for 
this action. 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R04–OAR–2007–0113; FRL–10006– 
55–Region 4] Air Plan Approval; 

Georgia: Definition for Permitting 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is proposing to approve a 
portion of a State Implementation Plan 
(SIP) revision submitted by the State of 
Georgia, through the Georgia 
Department of Natural Resources’ 
Environmental Protection Division (also 
known as GA EPD), on September 19, 
2006, with a clarification submitted on 
November 6, 2006 and a supplemental 
submittal transmitted on November 27, 
2019. EPA is proposing to approve 
portions of a definition that impacts 
existing minor new source review (NSR) 
permitting regulations because the State 
has demonstrated it is consistent with 
the Clean Air Act (CAA or Act). 
DATES: Comments must be received on 
or before April 15, 2020. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R04– 
OAR–2007–0113 at 
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Once submitted, comments cannot be 
edited or removed from Regulations.gov. 
EPA may publish any comment received 
to its public docket. Do not submit 
electronically any information you 
consider to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
comment. The written comment is 
considered the official comment and 
should include discussion of all points 
you wish to make. EPA will generally 
not consider comments or comment 
contents located outside of the primary 
submission (i.e., on the web, cloud, or 
other file sharing system). For 
additional submission methods, the full 
EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
making effective comments, please visit 
www2.epa.gov/dockets/commenting- 
epa-dockets. 
FOR FURTHER INFORMATION CONTACT: D. 
Brad Akers, Air Regulatory Management 
Section, Air Planning and 
Implementation Branch, Air and 
Radiation Division, U.S. Environmental 
Protection Agency, Region 4, 61 Forsyth 

Street SW, Atlanta, Georgia 30303–8960. 
Mr. Akers can also be reached via 
telephone at (404) 562–9089 or via 
electronic mail at akers.brad@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. What action is EPA proposing? 
EPA is proposing to approve certain 

changes to the Georgia SIP that were 
provided to EPA by GA EPD via a letter 
dated September 19, 2006. EPA 
previously approved the majority of the 
changes to Georgia rules originally 
included in the September 19, 2006, 
submittal.1 In addition, GA EPD has 
withdrawn several portions of the SIP 
revision from EPA consideration.2 In 
this action, EPA is proposing to approve 
the portion of this SIP revision that 
makes changes to the State’s Rule 391– 
3–1–.01, Definitions. The portion of the 
SIP revision considered adds a 
definition for ‘‘Pollution control 
project’’ (PCP)—which GA EPD 
describes as environmentally-beneficial 
projects that reduce criteria pollutant 
emissions—that relate to minor NSR 
applicability for construction permitting 
under Rule 391–3–1–.03, Permits. The 
changes to this rule and EPA’s rationale 
for proposing approval are described in 
more detail in Section II of this notice 
of proposed rulemaking (NPRM). 

II. EPA’s Analysis of the State’s 
Submittal 

A. Summary 
Georgia seeks to add a definition of 

‘‘Pollution control project’’ to its SIP at 
Rule 391–3–1–.01(qqqq). This definition 
lists certain projects, described as 
‘‘environmentally beneficial,’’ that are 
exempted from the minor NSR 3 

construction permit requirements 
pursuant to Rule 391–3–1–.03(6)(j). The 
exemption does not apply to sources 
subject to major NSR requirements 
under either 391–3–1–.02(7) 
(‘‘Prevention of Significant Deterioration 
[PSD] of Air Quality’’), or 391–3–1– 
.03(8) ‘‘Permit Requirements’’ under 
paragraph (c), (Georgia’s nonattainment 
new source review (NNSR) program). 
The exemption for PCPs applies to 
minor sources only, limiting any 
emissions increases from the exempted 
projects to below the major source 
thresholds for all pollutants. 

EPA previously approved the 
exemption for PCPs for minor sources at 
.03(6)(j) on February 9, 2010 (75 FR 
6309) but did not act on the PCP 
definition at Rule 391–3–1–.01(qqqq) at 
that time. In this action, EPA is 
proposing to approve a definition of 
‘‘Pollution control project’’ at .01(qqqq). 
Because this definition only applies to 
minor sources, it is not impacted by the 
United States Court of Appeals for the 
District of Columbia Circuit decision in 
New York v. EPA, 413 F.3d 3 (D.C. Cir.), 
in which the D.C. Circuit vacated an 
exemption for PCPs from the federal 
NSR regulations for major sources. 
Georgia’s previously approved NSR 
regulations governing major sources are 
consistent with federal requirements 
and the D.C. Circuit decision on PCPs 
for major NSR. 

On June 29, 2017, EPA published a 
NPRM (82 FR 29469) proposing 
approval of changes to 391–3–1–.01, 
Definitions, and 391–3–1–.03, Permits 
and published an accompanying direct 
final rulemaking notice (82 FR 29418). 
EPA specifically proposed to approve a 
definition of ‘‘Pollution control project’’ 
at 391–3–1–.01(qqqq), which included 
subparagraphs .01(qqqq)1. through 8., as 
a clarifying amendment to an existing 
exemption from minor NSR permitting 
at 391–3–1–.03(6)(j). The proposed rule 
stated that if EPA received adverse 
comment on the direct final rule, then 
the Agency would withdraw the direct 
final rule and address public comments 
received in a subsequent final rule 
based on the proposed rule. EPA 
received one adverse comment 
regarding the portion of the direct final 
rule revising 391–3–1–.01, Definitions, 
and EPA accordingly withdrew the 
direct final rule on August 22, 2017 (82 
FR 39671).4 

Since the August 22, 2017, 
withdrawal of EPA’s direct final rule, 
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5 The November 27, 2019, partial withdrawal 
letter and accompanying Attachment A transmitting 
supporting documentation for the remainder of the 
SIP revision are included in the docket for this 
action. 

GA EPD has withdrawn several portions 
of the definition at .01(qqqq) from EPA 
consideration. Specifically, on 
November 27, 2019, GA EPD withdrew 
.01(qqqq)1. and .01(qqqq)3. through 8., 
and submitted a supplemental 
justification for the approval of 
.01(qqqq)2. into the SIP.5 The remaining 
list of projects EPA is considering in 
this action at .01(qqqq)2. are as follows: 
‘‘[e]lectrostatic precipitators, baghouses, 
high-efficiency multiclones, or 
scrubbers for control of particulate 
matter or other air contaminants.’’ 

B. Minor NSR and CAA Section 110(l) 
CAA Section 110(a)(2)(C) requires that 

SIPs include a program for regulating 
the construction and modification of 
stationary sources as necessary to 
ensure that the NAAQS are achieved. 
Under 40 CFR 51.160(e), the State must 
identify the types and sizes of sources 
subject to the program and provide a 
basis for its determination. 
Additionally, CAA Section 110(l) 
provides that EPA shall not approve a 
revision to a plan if the revision would 
interfere with any applicable 
requirement concerning attainment and 
reasonable further progress (as defined 
in CAA section 171), or any other 
applicable requirement of the CAA. 

Georgia has a SIP-approved minor 
NSR program at Rule 391–3–1–.03. 
Under that program, the Director of GA 
EPD must determine prior to issuing a 
construction permit that the 
construction or modification of the 
source will not cause a violation of the 
NAAQS or other applicable 
requirement. See Rule 391–3–1– 
.03(8)(a). However, EPA has previously 
approved certain exemptions from the 
State’s construction permit 
requirements at Rule 391–3–1–.03(6). Of 
relevance here, paragraph (6)(j) exempts 
PCPs from the requirement to obtain a 
construction permit. In addition, 
paragraph (6)(i)(3) exempts the 
modification of an existing facility 
where the combined emission increase 
resulting from the modification falls 
below certain specified thresholds at 
paragraph (6)(i)3. 

In this action, EPA is proposing to 
approve a definition of ‘‘Pollution 
control project’’ as consistent with 
applicable CAA requirements. Under 
that definition, GA EPD’s PCP minor 
NSR exemption would apply to 
installation of the following types of 
equipment: Electrostatic precipitators, 
baghouses, high-efficiency multiclones, 

or scrubbers for control of particulate 
matter or other air contaminants. Under 
Georgia Rule 391–3–1–.01(qqqq), these 
types of projects are presumed to be 
environmentally beneficial and thus 
qualify for the exemption; however, the 
Director of GA EPD may determine prior 
to granting an operating permit to the 
source that application of the exemption 
is not appropriate in a particular case. 

EPA has evaluated the exemption and 
believes, in its technical judgment, that 
the listed projects will reduce emissions 
of both NAAQS and non-NAAQS 
pollutants. Additionally, EPA notes that 
these projects will not lead to collateral 
emissions increases of any NAAQS 
pollutants. As a result, these types of 
projects already qualify for Georgia’s 
preexisting minor NSR exemption at 
Rule 391–3–1–.03(6)(i)3. As noted 
above, that provision exempts projects 
that fall below certain specified 
emissions thresholds. Since the projects 
included under Rule 391–3–1– 
.01(qqqq)2. will not increase emissions 
of any NAAQS pollutant, they would 
previously have been exempted under 
those thresholds. 

More importantly, EPA believes that 
these projects are otherwise 
appropriately exempted from Georgia’s 
minor NSR program under CAA Section 
110(a)(2)(C). As noted above, that 
provision requires a program within the 
State to regulate the construction and 
modification of sources such that the 
NAAQS are maintained. By definition, a 
project that will not lead to any 
emissions increases will not negatively 
impact the NAAQS. For similar reasons, 
EPA also believes this exemption is 
consistent with CAA Section 110(l), 
which prohibits EPA from approving a 
SIP revision that would interfere with 
any applicable requirement concerning 
attainment and reasonable further 
progress (as defined in Section 7501 of 
the CAA), or any other applicable 
requirement of the Act. 

GA EPD further supports this 
proposed conclusion in its SIP 
submittal. Specifically, in its November 
27, 2019, letter GA EPD asserts that Rule 
391–3–1–.01(qqqq)(2) includes control 
technologies that are not expected to 
have collateral emissions increases, are 
commonly used to reduce emissions, 
and are generally desirable from an 
environmental protection perspective. 
GA EPD then explains that the only 
requests it has received under .01(qqqq) 
and .03(6)(j) since those rules became 
state effective in 2006 have been for the 
addition or replacement of control 
equipment. In practice, those PCP 
examples did not result in increases in 
collateral emissions, and therefore, 
reduced emissions as intended. 

Although GA EPA acknowledges in its 
November 27, 2019 letter that these 
types of projects would have been 
exempted under the State’s minor NSR 
exemption thresholds at Rule 391–3–1– 
.03(6)(i)3., GA EPD believes there is a 
benefit to clarifying that the activities 
listed at .01(qqqq)2. are exempt from 
construction permitting pursuant to 
.03(6)(j). Therefore, the project list at 
.01(qqqq)2. serves to provide examples 
for the public and the regulated 
community of projects that are 
presumed to qualify for exemption. 

GA EPD also explains in its 
supplemental letter that the emission 
limitations and standards which ensure 
attainment and maintenance of the 
NAAQS are those at Rule 391–3–1–.02, 
Provisions, and that exemption from the 
requirement to obtain a construction 
permit does not alter in any way these 
limitations or standards, including work 
practice, sampling, or monitoring 
requirements and federal NSR, New 
Source Performance Standards, and 
National Emission Standards for 
Hazardous Air Pollutants provisions 
incorporated into the rule. 

In sum, 40 CFR 51.160(e) requires that 
the SIP identify the ‘‘types and sizes of 
facilities, buildings, structures, or 
installations which will be subject to 
review’’ under the State’s minor NSR 
program. EPA is proposing approval of 
the definition of sources that qualify as 
PCPs at Rule 391–3–1–.01(qqqq) 
because the definition describes projects 
that already qualify for preexisting SIP- 
approved exemptions, and because the 
projects will not increase emissions of 
pollutants, or otherwise impact the 
State’s ability to achieve the NAAQS, as 
required by CAA sections 110(a)(2)(C) 
and 110(l). 

C. CAA Section 193 

Section 193 of the CAA provides, in 
part, that ‘‘[n]o control requirement in 
effect, or required to be adopted by an 
order, settlement agreement, or plan in 
effect before November 15, 1990, in any 
area which is a nonattainment area for 
any air pollutant may be modified after 
November 15, 1990, in any manner 
unless the modification insures 
equivalent or greater emission 
reductions of such air pollutant.’’ As 
noted in Section II.B. of this NPRM, 
EPA believes the proposed revisions 
will not lead to any increases of NAAQS 
pollutants. Thus, to the extent Section 
193 applies to this proposed action, EPA 
has preliminarily concluded that the 
proposed revision is consistent with the 
requirements of that provision. 
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6 The effective date of the change to Rule 391–3– 
1–.01 made in Georgia’s September 19, 2006, SIP 
revision is July 13, 2006. However, for purposes of 
the state effective date included at 40 CFR 
52.570(c), that change to Georgia’s rule is captured 
and superseded by Georgia’s update in a November 
13, 2017, SIP revision, state effective on July 20, 
2017, which EPA previously approved on December 
4, 2018. See 83 FR 62466. 

7 Except for (qqqq)1. and (qqqq)3. through 8., 
which were withdrawn from EPA consideration on 
November 27, 2019. 

III. Incorporation by Reference 

In this document, EPA is proposing to 
include in a final EPA rule regulatory 
text that includes incorporation by 
reference. In accordance with 
requirements of 1 CFR 51.5, EPA is 
proposing to incorporate by reference 
the Georgia Rule 391–3–1–.01, entitled 
‘‘Definitions,’’ effective July 20, 2017, 
which adds a definition for a ‘‘Pollution 
control project.’’ 6 7 EPA has made, and 
will continue to make, these materials 
generally available through 
www.regulations.gov and at the EPA 
Region 4 office (please contact the 
person identified in the FOR FURTHER 
INFORMATION CONTACT section of this 
preamble for more information). 

IV. Proposed Action 

EPA is proposing to approve the 
portion of the September 19, 2006, SIP 
revision that adds a definition at Rule 
391–3–1–.01(qqqq). EPA believes this 
change is consistent with the CAA and 
will not impact the NAAQS or interfere 
with any other applicable requirement 
of the Act. 

V. Statutory and Executive Order 
Reviews 

Under the CAA, the Administrator is 
required to approve a SIP submission 
that complies with the provisions of the 
Act and applicable Federal regulations. 
See 42 U.S.C. 7410(k); 40 CFR 52.02(a). 
Thus, in reviewing SIP submissions, 
EPA’s role is to approve State choices, 
provided that they meet the criteria of 
the CAA. This action merely proposes to 
approve State law as meeting Federal 
requirements and does not impose 
additional requirements beyond those 
imposed by State law. For that reason, 
this proposed action: 

• Is not a significant regulatory action 
subject to review by the Office of 
Management and Budget under 
Executive Orders 12866 (58 FR 51735, 
October 4, 1993) and 13563 (76 FR 3821, 
January 21, 2011); 

• Is not an Executive Order 13771 (82 
FR 9339, February 2, 2017) regulatory 
action because SIP approvals are 
exempted under Executive Order 12866; 

• Does not impose an information 
collection burden under the provisions 

of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• Is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 

• Does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

The SIP is not approved to apply on 
any Indian reservation land or in any 
other area where EPA or an Indian tribe 
has demonstrated that a tribe has 
jurisdiction. In those areas of Indian 
country, the rule does not have tribal 
implications as specified by Executive 
Order 13175 (65 FR 67249, November 9, 
2000), nor will it impose substantial 
direct costs on tribal governments or 
preempt tribal law. 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Carbon monoxide, 
Incorporation by reference, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Sulfur oxides, Volatile organic 
compounds. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: March 4, 2020. 

Mary S. Walker, 
Regional Administrator, Region 4. 
[FR Doc. 2020–05332 Filed 3–13–20; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R09–OAR–2019–0291; FRL–10006– 
47-Region 9] 

Air Plan Approval; California; Mariposa 
County Air Pollution Control District 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is proposing to approve a 
revision to the Mariposa County Air 
Pollution Control District (MCAPCD) 
portion of the California State 
Implementation Plan (SIP). This 
revision concerns reporting of emissions 
of volatile organic compounds (VOCs) 
and oxides of nitrogen (NOX) in 
nonattainment areas. We are proposing 
to approve a local rule to require 
submittal of emissions statements under 
the Clean Air Act (CAA or the Act). We 
are taking comments on this proposal 
and plan to follow with a final action. 
DATES: Any comments must arrive by 
April 15, 2020. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R09– 
OAR–2019–0291 at https://
www.regulations.gov. For comments 
submitted at Regulations.gov, follow the 
online instructions for submitting 
comments. Once submitted, comments 
cannot be edited or removed from 
Regulations.gov. The EPA may publish 
any comment received to its public 
docket. Do not submit electronically any 
information you consider to be 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. Multimedia 
submissions (audio, video, etc.) must be 
accompanied by a written comment. 
The written comment is considered the 
official comment and should include 
discussion of all points you wish to 
make. The EPA will generally not 
consider comments or comment 
contents located outside of the primary 
submission (i.e. on the web, cloud, or 
other file sharing system). For 
additional submission methods, please 
contact the person identified in the FOR 
FURTHER INFORMATION CONTACT section. 
For the full EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
making effective comments, please visit 
https://www.epa.gov/dockets/ 
commenting-epa-dockets. 
FOR FURTHER INFORMATION CONTACT: 
Nancy Levin, EPA Region IX, 75 
Hawthorne Street, San Francisco, CA 
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1 Letter from Elizabeth J. Adams, EPA to Richard 
Corey, CARB, dated May 13, 2019. 

2 The criteria pollutants are carbon monoxide, 
lead, nitrogen dioxide, ozone, particulate matter, 
and sulfur dioxide. 

94105. By phone: (415) 972–3848 or by 
email at levin.nancy@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document, ‘‘we,’’ ‘‘us’’ 
and ‘‘our’’ refer to the EPA. 

Table of Contents 

I. The State’s Submittal 
A. What rule did the State submit? 
B. Are there other versions of this rule? 

C. What is the purpose of the submitted 
rule? 

II. The EPA’s Evaluation and Action 
A. How is the EPA evaluating the rule? 
B. Does the rule meet the evaluation 

criteria? 
C. The EPA’s recommendations to further 

improve the rule 
D. Public comment and proposed action 

III. Incorporation by Reference 
IV. Statutory and Executive Order Reviews 

I. The State’s Submittal 

A. What rule did the State submit? 

Table 1 lists the rule addressed by this 
proposal with the dates that it was 
adopted by the local air agency and 
submitted by the California Air 
Resources Board (CARB). 

TABLE 1—SUBMITTED RULE 

Local agency Rule # Rule title Revised Submitted 

MCAPCD ........ 513 Emissions Statements ..................................................................................... 05/15/18 04/30/19 

On May 13, 2019, the EPA determined 
that Rule 513 met the completeness 
criteria in 40 CFR part 51 Appendix V, 
which must be met before formal EPA 
review.1 

B. Are there other versions of this rule? 

We approved an earlier version of 
Rule 513, then numbered Rule 408 
‘‘Source Recordkeeping and Reporting,’’ 
into the SIP on August 22, 1977 (42 FR 
42219). The MCAPCD renumbered and 
adopted revisions to Rule 408 on May 
15, 2018, and CARB submitted Rule 513 
‘‘Emissions Statements’’ on April 30, 
2019. Submitted Rule 513 reorganizes 
the information contained in SIP- 
approved Rule 408. It also removes a 
requirement for sources to retain 
emissions reports submitted to the 
District, which is not required by the 
Act. 

C. What is the purpose of the submitted 
rule? 

Emissions of VOCs and NOX 
contribute to the production of ground- 
level ozone, smog, and particulate 
matter, which harm human health and 
the environment. Section 110(a) of the 
CAA requires states to submit 
regulations that control VOC and NOX 
emissions. Rule 513 establishes 
requirements for the owner or operator 
of any stationary source that emits, or 
has the potential to emit, ‘‘criteria 
pollutants,’’ 2 to submit an annual 
written statement to the MCAPCD 
showing actual emissions of VOC and 
NOX or operational data to estimate 
actual emissions from that source. The 
rule was revised to comply with CAA 
section 182(a)(3)(B). The EPA’s 
technical support document (TSD) has 
more information about this rule. 

II. The EPA’s Evaluation and Action 

A. How is the EPA evaluating the rule? 

Rules in the SIP must be enforceable 
(see CAA section 110(a)(2)), must not 
interfere with applicable requirements 
concerning attainment and reasonable 
further progress or other CAA 
requirements (see CAA section 110(l)), 
and must not modify certain SIP control 
requirements in nonattainment areas 
without ensuring equivalent or greater 
emissions reductions (see CAA section 
193). Areas classified as Marginal 
nonattainment or higher, such as the 
Mariposa County nonattainment area, 
are subject to the requirements of CAA 
section 182(a)(3)(B). 

Guidance and policy documents that 
we used to evaluate enforceability, 
revision/relaxation, and CAA 
requirements for the applicable criteria 
pollutants include the following: 

• ‘‘Issues Relating to VOC Regulation 
Cutpoints, Deficiencies, and 
Deviations,’’ EPA, May 25, 1988 (the 
Bluebook, revised January 11, 1990). 

• ‘‘Guidance Document for Correcting 
Common VOC & Other Rule 
Deficiencies,’’ EPA Region 9, August 21, 
2001 (the Little Bluebook). 

• ‘‘(Draft) Guidance on the 
Implementation of an Emission 
Statement Program,’’ EPA, July 1992. 

B. Does the rule meet the evaluation 
criteria? 

This rule is consistent with CAA 
requirements and relevant guidance 
regarding enforceability and SIP 
revisions. The TSD has more 
information on our evaluation. 

C. The EPA’s Recommendations To 
Further Improve the Rule 

The TSD includes recommendations 
for the next time the local agency 
modifies the rule. 

D. Public Comment and Proposed 
Action 

As authorized in section 110(k)(3) of 
the Act, the EPA proposes to fully 
approve the submitted rule because it 
fulfills all relevant requirements. We 
will accept comments from the public 
on this proposal until April 15, 2020. If 
we take final action to approve the 
submitted rule, our final action will 
incorporate this rule into the federally 
enforceable SIP. 

III. Incorporation by Reference 
In this rule, the EPA is proposing to 

include in a final EPA rule regulatory 
text that includes incorporation by 
reference. In accordance with 
requirements of 1 CFR 51.5, the EPA is 
proposing to incorporate by reference 
the MCAPCD rule described in Table 1 
of this preamble. The EPA has made, 
and will continue to make, these 
materials available through 
www.regulations.gov and at the EPA 
Region IX Office (please contact the 
person identified in the FOR FURTHER 
INFORMATION CONTACT section of this 
preamble for more information). 

IV. Statutory and Executive Order 
Reviews 

Under the Clean Air Act, the 
Administrator is required to approve a 
SIP submission that complies with the 
provisions of the Act and applicable 
federal regulations. 42 U.S.C. 7410(k); 
40 CFR 52.02(a). Thus, in reviewing SIP 
submissions, the EPA’s role is to 
approve state choices, provided that 
they meet the criteria of the Clean Air 
Act. Accordingly, this proposed action 
merely proposes to approve state law as 
meeting federal requirements and does 
not impose additional requirements 
beyond those imposed by state law. For 
that reason, this proposed action: 

• Is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Orders 12866 (58 FR 51735, 
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October 4, 1993) and 13563 (76 FR 3821, 
January 21, 2011); 

• Is not an Executive Order 13771 (82 
FR 9339, February 2, 2017) regulatory 
action because SIP approvals are 
exempted under Executive Order 12866; 

• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• Is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the Clean Air Act; 
and 

• Does not provide the EPA with the 
discretionary authority to address 
disproportionate human health or 
environmental effects with practical, 
appropriate, and legally permissible 
methods under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

In addition, the SIP is not approved 
to apply on any Indian reservation land 
or in any other area where the EPA or 
an Indian tribe has demonstrated that a 
tribe has jurisdiction. In those areas of 
Indian country, the rule does not have 
tribal implications and will not impose 
substantial direct costs on tribal 
governments or preempt tribal law as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000). 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Ozone, Nitrogen dioxide, Reporting and 
recordkeeping requirements, Volatile 
organic compounds. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: March 2, 2020. 
John W. Busterud, 
Regional Administrator, Region IX. 
[FR Doc. 2020–05331 Filed 3–13–20; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R06–OAR–2015–0189; FRL–10006– 
02–Region 6] 

Air Plan Approval; Arkansas; Arkansas 
Regional Haze and Visibility Transport 
State Implementation Plan Revisions 
and Withdrawal of Federal 
Implementation Plan 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: Pursuant to the Clean Air Act 
(CAA or the Act), the Environmental 
Protection Agency (EPA) is proposing to 
approve a revision to the Arkansas State 
Implementation Plan (SIP) submitted by 
the State of Arkansas through the 
Arkansas Division of Environmental 
Quality (ADEQ) on August 13, 2019. 
The SIP submittal addresses 
requirements of the Act and the 
Regional Haze Rule for visibility 
protection in mandatory Class I Federal 
areas (Class I areas) for the first 
implementation period. The EPA is 
proposing to approve an alternative 
measure to best available retrofit 
technology (BART) for sulfur dioxide 
(SO2), particulate matter (PM), and 
nitrogen oxide (NOX) at the Domtar 
Ashdown Mill and elements of the SIP 
submittal that relate to these BART 
requirements at this facility. In addition, 
we are proposing to approve the 
withdrawal from the SIP the previously 
approved PM10 BART limit and the 
federal implementation plan (FIP) 
provisions for the Domtar Ashdown 
Mill. The EPA is also concurrently 
proposing to approve Arkansas’ 
interstate visibility transport provisions 
from the August 10, 2018, regional haze 
SIP submittal as supplemented by the 
visibility transport provisions in the 
October 4, 2019, interstate transport SIP 
submittal, which covers the following 
national ambient air quality standards 
(NAAQS): The 2006 24-hour fine 
particulate matter (PM2.5) NAAQS; the 
2012 annual PM2.5 NAAQS; the 2008 
and 2015 eight-hour ozone (O3) NAAQS; 
the 2010 one-hour nitrogen dioxide 
(NO2) NAAQS; and the 2010 one-hour 
SO2 NAAQS. 
DATES: Written comments must be 
received on or before April 15, 2020. 

ADDRESSES: Submit your comments, 
identified by Docket No. EPA–R06– 
OAR–2015–0189, at http://
www.regulations.gov or via email to 
R6AIR_ARHaze@epa.gov. Follow the 
online instructions for submitting 
comments. Once submitted, comments 
cannot be edited or removed from 
Regulations.gov. The EPA may publish 
any comment received to its public 
docket. Do not submit any information 
electronically that is considered to be 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. Multimedia 
submissions (audio, video, etc.) must be 
accompanied by a written comment. 
The written comment is considered the 
official comment with multimedia 
submissions and should include all 
discussion points desired. The EPA will 
generally not consider comments or 
their contents located outside of the 
primary submission (i.e., on the web, 
cloud, or other file sharing systems). For 
additional submission methods, please 
contact James E. Grady, (214) 665–6745, 
grady.james@epa.gov. For the full EPA 
public comment policy, information 
about CBI or multimedia submissions, 
and general guidance on making 
effective comments, please visit https:// 
www.epa.gov/dockets/commenting-epa- 
dockets. 

Docket: The index to the docket for 
this action is available electronically at 
www.regulations.gov and in hard copy 
at the EPA Region 6, 1201 Elm Street, 
Suite 500, Dallas, Texas 75270–2102. 
While all documents in the docket are 
listed in the index, some information 
may be publicly available only at the 
hard copy location (e.g., copyrighted 
material), and some may not be publicly 
available at either location (e.g., CBI). 
FOR FURTHER INFORMATION CONTACT: 
James E. Grady, EPA Region 6 Office, 
Regional Haze and SO2 Section, 1201 
Elm Street, Suite 500, Dallas, TX 72570, 
214–665–6745; grady.james@epa.gov. 
To inspect the hard copy materials, 
please schedule an appointment with 
Mr. Grady or Mr. Bill Deese at 214–665– 
7253. 
SUPPLEMENTARY INFORMATION: 
Throughout this document ‘‘we,’’ ‘‘us,’’ 
or ‘‘our’’ mean ‘‘the EPA.’’ 

Table of Contents 

I. Background 
A. Regional Haze Principles 
B. Requirements of the CAA and the EPA’s 

Regional Haze Rule 
C. BART Requirements 
D. BART Alternative Requirements 
E. Long-Term Strategy and Reasonable 

Progress Requirements 
F. Previous Actions on Arkansas Regional 

Haze 
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1 Fine particles are less than or equal to 2.5 
microns (mm) in diameter and usually form 
secondary in nature indirectly from other sources. 
Particles less than or equal to 10 mm in diameter 
are referred to as PM10. Particles greater than PM2.5 
but less than PM10 are referred to as coarse mass. 
Coarse mass can contribute to light extinction as 
well and is made up of primary particles directly 
emitted into the air. Fine particles tend to be man- 
made, while coarse particles tend to have a natural 
origin. Coarse mass settles out from the air more 

rapidly than fine particles and usually will be 
found relatively close to emission sources. Fine 
particles can be transported long distances by wind 
and can be found in the air thousands of miles from 
where they were formed. 

2 Organic carbon can be emitted directly as 
particles or formed through reactions involving 
gaseous emissions. Elemental carbon, in contrast to 
organic carbon, is exclusively of primary origin and 
emitted by the incomplete combustion of carbon- 
based fuels. Elemental carbon particles are 
especially prevalent in diesel exhaust and smoke 
from wild and prescribed fires. 

3 Visual range is the greatest distance, in km or 
miles, at which a dark object can be viewed against 
the sky by a typical observer. 

4 Mandatory Class I Federal areas consist of 
national parks exceeding 6,000 acres, wilderness 
areas and national memorial parks exceeding 5,000 
acres, and all international parks that were in 
existence on August 7, 1977. The EPA, in 
consultation with the Department of Interior, 
promulgated a list of 156 areas where visibility was 
identified as an important value. The extent of a 
mandatory Class I area includes subsequent changes 
in boundaries, such as park expansions. Although 
states and tribes may designate additional areas as 
Class I, the requirements of the visibility program 
set forth in the CAA applies only to mandatory 
Class I Federal areas. Each mandatory Class I 
Federal area is the responsibility of a Federal Land 
Manager (FLM). When the term ‘‘Class I area’’ is 
used in this action, it means ‘‘mandatory Class I 
Federal areas.’’ See 44 FR 69122 (November 30, 
1979) and CAA Sections 162(a), 169A, and 302(i). 

5 64 FR 35714, 35715 (July 1, 1999). 
6 An interactive story map depicting efforts and 

recent progress by the EPA and states to improve 
visibility at national parks and wilderness areas 
may be visited at: http://arcg.is/29tAbS3. 

7 See the July 1, 1999 Regional Haze Rule final 
action (64 FR 35714), as amended on July 6, 2005 
(70 FR 39156), October 13, 2006 (71 FR 60631), June 
7, 2012 (77 FR 33656) and on January 10, 2017 (82 
FR 3079). 

8 See 40 CFR 51.308(b). Also, under 40 CFR 
51.308(f)–(i), the EPA requires subsequent updates 
to the regional haze SIPs for each implementation 
period. The next update for the second 
implementation period is due by July 31, 2021. 

G. Arkansas Regional Haze Phase III SIP 
Submittal 

H. Arkansas Visibility Transport 
II. Evaluation of the Arkansas Regional Haze 

Phase III SIP Submittal 
A. Summary of Arkansas’ BART 

Alternative for Domtar Ashdown Mill 
B. Demonstration That BART Alternative 

Achieves Greater Reasonable Progress 
1. List All BART-Eligible Sources Within 

the State 
2. List All BART-Eligible Sources and 

Source Categories Covered by the 
Alternative Program 

3. Analysis of BART and Associated 
Emission Reductions 

4. Analysis of Projected Emission 
Reductions Achievable Through BART 
Alternative 

5. Determination That Alternative 
Achieves Greater Reasonable Progress 
than BART 

C. Requirement That Emission Reductions 
Take Place During the Period of the First 
Long-Term Strategy 

D. Demonstration That Emission 
Reductions From Alternative Measure 
Will Be Surplus 

E. Implementation of the BART Alternative 
Through Permit Conditions 

F. EPA’s Conclusion on Arkansas’ BART 
Alternative Determination for Domtar 

G. Consultation With States and Federal 
Land Managers 

III. Evaluation of Arkansas’ Long-Term 
Strategy Provisions for Domtar Ashdown 
Mill 

IV. Evaluation of Reasonable Progress 
Requirements for Domtar Ashdown Mill 

V. Evaluation of Arkansas Visibility 
Transport 

A. Fully-Approved Regional Haze SIP To 
Meet Visibility Transport Requirement 

B. Alternative Demonstration To Meet 
Visibility Transport Requirement 

C. EPA’s Conclusion on Arkansas Visibility 
Transport 

VI. Evaluation of CAA Section 110(1) 
VII. Proposed Action 

A. Arkansas Regional Haze Phase III SIP 
Submittal 

B. FIP Withdrawal 
C. Arkansas Visibility Transport 
D. CAA Section 110(1) 

VIII. Incorporation by Reference 
IX. Statutory and Executive Order Reviews 

I. Background 

A. Regional Haze Principles 
Regional haze is visibility impairment 

that is produced by a multitude of 
sources and activities that are located 
across a broad geographic area and emit 
fine particulates (PM2.5) 1 into the air. 

Fine particulates which cause haze are 
sulfates (SO4

2¥), nitrates (NO3
¥), 

organic carbon (OC), elemental carbon 
(EC), and soil dust.2 PM2.5 precursors 
consist of SO2, NOX, volatile organic 
compounds (VOCs), and in some cases, 
ammonia (NH3). Airborne PM2.5 can 
scatter and absorb the incident light 
and, therefore, lead to atmospheric 
opacity and horizontal visibility 
degradation. Regional haze limits visual 
distance and reduces color, clarity, and 
contrast of view. PM2.5 can cause serious 
adverse health effects and mortality in 
humans. It also contributes to 
environmental effects such as acid 
deposition and eutrophication. 
Emissions that affect visibility include a 
wide variety of natural and man-made 
sources. Natural sources can include 
windblown dust and soot from 
wildfires. Man-made sources can 
include major and minor stationary 
sources, mobile sources, and area 
sources. Reducing PM2.5 and its 
precursor gases in the atmosphere is an 
effective method of improving visibility. 

Data from the existing visibility 
monitoring network, ‘‘Interagency 
Monitoring of Protected Visual 
Environments’’ (IMPROVE), shows that 
visibility impairment caused by air 
pollution occurs virtually all of the time 
at most national parks and wilderness 
areas. In 1999, the average visual range 3 
in many mandatory Class I Federal 
areas 4 in the western United States was 
100–150 kilometers (km), or about one- 
half to two-thirds of the visual range 

that would exist under estimated 
natural conditions.5 In most of the 
eastern Class I areas of the United 
States, the average visual range was less 
than 30 km, or about one-fifth of the 
visual range that would exist under 
estimated natural conditions. Since the 
promulgation of the original Regional 
Haze Rule in 1999, CAA programs have 
reduced emissions of haze-causing 
pollution, lessening visibility 
impairment and resulting in improved 
average visual ranges.6 

B. Requirements of the CAA and the 
EPA’s Regional Haze Rule 

In section 169A, enacted as part of the 
1977 CAA Amendments, Congress 
created a program for protecting 
visibility in the nation’s national parks 
and wilderness areas. This section of the 
CAA establishes as a national goal the 
prevention of any future, and the 
remedying of any existing, visibility 
impairment in mandatory Class I 
Federal areas where impairment results 
from manmade air pollution. Congress 
added section 169B to the CAA in 1990 
that added visibility protection 
provisions, and the EPA promulgated 
final regulations addressing regional 
haze as part of the 1999 Regional Haze 
Rule, which was most recently updated 
in 2017.7 The Regional Haze Rule 
revised the existing 1980 visibility 
regulations and established a more 
comprehensive visibility protection 
program for Class I areas. The 
requirements for regional haze, found at 
40 CFR 51.308 and 51.309, are included 
in the EPA’s broader visibility 
protection regulations at 40 CFR 
51.300–309. The regional haze 
regulations require states to demonstrate 
reasonable progress toward meeting the 
national goal of a return to natural 
visibility conditions for Class I areas by 
2064. The CAA requirement in section 
169A(b)(2) to submit a regional haze SIP 
applies to all fifty states, the District of 
Columbia, and the Virgin Islands. States 
were required to submit the first 
implementation plan addressing 
visibility impairment caused by regional 
haze no later than December 17, 2007.8 
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9 See 42 U.S.C. 7491(g)(7), which lists the 26 
source categories of major stationary sources 
potentially subject-to-BART. 

10 BART-eligible sources are those sources that 
fall within one of 26 source categories that began 
operation on or after August 7, 1962, and were in 
existence on August 7, 1977, with potential 
emissions greater than 250 tons per year (tpy). (See 
40 CFR 51 Appendix Y, section II). 

11 Under the BART Guidelines, states may select 
a visibility impact threshold, measured in 
deciviews (dv), below which a BART-eligible 
source would not be expected to cause or contribute 
to visibility impairment in any Class I area. The 
State must document this threshold in the SIP and 
specify the basis for its selection of that value. Any 
source with visibility impacts that model above the 
threshold value would be subject to a BART 
determination review. The BART Guidelines 
acknowledge varying circumstances affecting 
different Class I areas. States should consider the 
number of emission sources affecting the Class I 
areas at issue and the magnitude of the individual 
sources’ impacts. Any visibility impact threshold 
set by the state should not be higher than 0.5 dv. 
(See 40 CFR part 51, Appendix Y, section III.A.1). 

12 The State must take into consideration the five 
statutory factors: (1) Costs of compliance, (2) the 
energy and non-air quality environmental impacts, 
(3) any existing control technology present at the 
source, (4) the remaining useful life of the source, 
and (5) the degree of visibility improvement. 

13 40 CFR 51.308(e)(2)(ii) is reserved. Under 40 
CFR 51.308(e)(2)(v), ‘‘At the State’s option, a 
provision that the emissions trading program or 
other alternative measure may include a geographic 
enhancement to the program to address the 
requirement under 40 CFR 51.302(b) or (c) related 
to reasonably attributable impairment from the 
pollutants covered under the emissions trading 
program or other alternative measure.’’ 

14 See 71 FR 60612, 60622 (October 13, 2006). 
Factors which can be used in a weight of evidence 
determination in this context may include, but not 
be limited to, future projected emissions levels 
under the alternative as compared to under BART; 
future projected visibility conditions under the two 
scenarios; the geographic distribution of sources 
likely to reduce or increase emissions under the 
alternative as compared to BART sources; 
monitoring data and emissions inventories; and 
sensitivity analyses of any models used. 

15 See 40 CFR 51.308(d)(3)(i to iv). For the first 
planning period, contributing and impacted states 
must develop coordinated emission management 
strategies. Impacted states must demonstrate that 

Continued 

C. BART Requirements 
Section 169A(b)(2)(A) of the CAA 

directs states to evaluate the use of 
BART controls at certain categories of 
existing major stationary sources built 
between 1962 and 1977.9 Under 40 CFR 
51.308(e)(1)(ii), any BART-eligible 
source 10 that is reasonably anticipated 
to cause or contribute to visibility 
impairment in a Class I area is classified 
as subject-to-BART.11 States are directed 
to conduct BART determinations for 
each source classified as subject-to- 
BART. These large, often under- 
controlled, older stationary sources are 
required to procure, install, and operate 
BART controls to address visibility 
impacts. The determination must be 
based on an analysis of the best system 
of continuous emission control 
technology available and associated 
emission reductions achievable. States 
are required to identify the level of 
control representing BART after 
considering the five statutory factors set 
out in CAA section 169A(g)(2).12 States 
must establish emission limits, a 
schedule of compliance, and other 
measures consistent with the BART 
determination process for each source 
subject-to-BART. 

D. BART Alternative Requirements 

A State may opt to implement or 
require participation in an emissions 
trading program or other alternative 
measure rather than require sources 
subject-to-BART to install, operate, and 
maintain BART. Such an emissions 
trading program or other alternative 
measure must achieve greater 

reasonable progress than would be 
achieved through the installation and 
operation of BART. In order to 
demonstrate that the alternative 
program achieves greater reasonable 
progress than source-specific BART, a 
state must demonstrate that its SIP 
meets the requirements in 40 CFR 
51.308(e)(2)(i) to (iv).13 The state must 
conduct an analysis of the best system 
of continuous emission control 
technology available and the associated 
reductions for each source subject-to- 
BART covered by the alternative 
program. 

Pursuant to 40 CFR 51.308(e)(2)(i)(E), 
the state must provide a determination 
under 40 CFR 51.308(e)(3) or otherwise 
based on ‘‘clear weight of evidence’’ that 
the alternative measure achieves greater 
reasonable progress than BART. 40 CFR 
51.308(e)(3) provides two specific tests 
applicable under specific circumstances 
for determining whether the alternative 
measure achieves greater reasonable 
progress than BART. Under the first test, 
if the distribution of emissions is not 
substantially different than under 
BART, and the alternative measure 
results in greater emission reductions, 
then the alternative measure may be 
deemed to achieve greater reasonable 
progress. Under the second test, if the 
distribution of emissions is significantly 
different, then the State must conduct 
dispersion modeling to determine the 
difference in visibility between BART 
and the alternative measure for each 
impacted Class I area, for the twenty 
percent best and worst days. The 
modeling would demonstrate greater 
reasonable progress if both of the 
following two criteria are met: (i) 
Visibility does not decline in any Class 
I area, and (ii) there is an overall 
improvement in visibility, determined 
by comparing the average difference 
between BART and the alternative over 
all affected Class I areas. 

Alternatively, under 40 CFR 
51.308(e)(2)(i)(E), states may show based 
on ‘‘clear weight of evidence’’ that the 
alternative achieves greater reasonable 
progress than would be achieved 
through the installation and operation of 
BART at the covered sources. As stated 
in the EPA’s revisions to the Regional 
Haze Rule governing alternatives to 
source-specific BART determinations, 
weight of evidence demonstrations 

attempt to make use of all available 
information and data which can inform 
a decision while recognizing the relative 
strengths and weaknesses of that 
information in arriving at the soundest 
decision possible.14 This array of 
information and other relevant data 
must be of sufficient quality to inform 
the comparison of visibility impacts 
between BART and the alternative. A 
weight of evidence comparison may be 
warranted when there is confidence that 
the difference in visibility impacts 
between BART and the alternative 
scenarios are expected to be large 
enough to show that an alternative is 
better than BART. The EPA will 
carefully consider this evidence in 
evaluating any SIPs submitted by States 
employing such an approach. 

Finally, under 40 CFR 51.308(e)(2)(iii) 
and (iv), all emission reductions for the 
alternative program must take place 
during the period of the first long-term 
strategy for regional haze, and all the 
emission reductions resulting from the 
alternative program must be surplus to 
those reductions resulting from 
measures adopted to meet requirements 
of the CAA as of the baseline date of the 
SIP. These requirements are discussed 
in more detail in subsequent sections of 
this proposed action. 

E. Long-Term Strategy and Reasonable 
Progress Requirements 

In addition to BART requirements, 40 
CFR 51.308(d)(3)(i to iv) requires each 
state to include in its SIP a long-term 
strategy for the planning period that 
addresses regional haze visibility 
impairment for each Class I area located 
within the state and outside the state 
that may be affected by emissions 
generated from within the state. The 
long-term strategy is the vehicle for 
ensuring continuing reasonable progress 
toward achieving natural visibility 
conditions. It is a compilation of all 
control measures in the SIP that a state 
will use during the implementation 
period to meet the applicable reasonable 
progress goals (RPGs) established under 
40 CFR 51.308(d)(1) for each Class I 
area.15 The RPGs established by the 
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they have included all measures necessary in their 
SIPs to obtain their share of emission reductions 
needed to meet the RPGs for a Class I area. States 
must document the technical basis that they relied 
upon to determine the apportionment of emission 
reduction obligations necessary and identify the 
baseline emissions inventory on which their 
strategies are based. States must also identify all 
anthropogenic sources of visibility impairment 
considered in developing the strategy, such as 
major and minor stationary sources, mobile sources, 
and area sources. 

16 The process for setting RPGs is as follows: (1) 
Identify sources that impact visibility; (2) evaluate 
potential controls based on consideration of the 
four reasonable progress factors; (3) project the 
visibility conditions based on implementation of 
on-the-books and additional selected controls; (4) 
compare the projected visibility conditions to the 
uniform rate of progress (URP) needed to attain 
natural visibility conditions by year 2064 for each 
Class I area; (5) determine an RPG for each Class 
I area based on this analysis that will improve the 
visibility at or beyond the URP on the most 
impaired days and ensure no degradation for the 
least impaired days. The Regional Haze Rule allows 
for the selection of an RPG at a given Class I area 
that provides for a slower rate of improvement than 
the URP for that area, but in that case a state must 
demonstrate that the URP is not reasonable and that 
the RPG selected is. (see 40 CFR 51.308(d)(1)(ii). 

17 These factors are: (1) Emission reductions due 
to ongoing air pollution control programs, including 
measures to address reasonably attributable 
visibility impairment (RAVI); (2) measures to 
mitigate the impacts of construction activities; (3) 
emissions limitations and schedules for compliance 
to achieve the reasonable progress goal; (4) source 
retirement and replacement schedules; (5) smoke 
management techniques for agricultural and 
forestry management purposes including plans as 
currently exist within the state for these purposes; 
(6) enforceability of emissions limitations and 
control measures; and (7) the anticipated net effect 
on visibility due to projected changes in point, area, 
and mobile source emissions over the period 
addressed by the long-term strategy. 

18 Guidance for Setting Reasonable Progress Goals 
under the Regional Haze Program, June 1, 2007, 
memorandum from William L. Wehrum, Acting 
Assistant Administrator for Air and Radiation, to 
the EPA Regional Administrators, EPA Regions 
1–10 (pp.4–2, 5–1). 

19 The September 9, 2008 SIP submittal included 
APCEC Regulation 19, Chapter 15, which is the 
state regulation that identified the BART-eligible 
and subject-to-BART sources in Arkansas and 
established BART emission limits for subject-to- 
BART sources. The August 3, 2010 SIP revision did 
not revise Arkansas’ list of BART-eligible and 
subject-to-BART sources or revise any of the BART 
requirements for affected sources. Instead, it 
included mostly non-substantive revisions to the 
state regulation. 

20 See the final action on (March 12, 2012) (77 FR 
14604). 

21 Under CAA section 110(c), the EPA is required 
to promulgate a FIP within two years of the 
effective date of a finding that a state has failed to 
make a required SIP submission or has made an 
incomplete submission, or of the effective date that 
the EPA disapproves a SIP in whole or in part. The 
FIP requirement is terminated only if a state 
submits a SIP, and the EPA approves that SIP as 
meeting applicable CAA requirements before 
promulgating a FIP. 

22 See FIP final action on September 27,2016 (81 
FR 66332) as corrected on October 4, 2016 (81 FR 
68319). 

23 ‘‘Entergy’’ collectively means Entergy Arkansas 
Inc., Entergy Mississippi Inc., and Entergy Power 
LLC. 

24 Copies of the petitions for reconsideration and 
administrative stay submitted by the State of 
Arkansas; Entergy; Arkansas Electric Cooperative 
Corporation (AECC); and the Energy and 
Environmental Alliance of Arkansas (EEAA) are 
available in the docket of this action. 

25 See 82 FR 18994. 

State provide an assessment of the 
visibility improvement anticipated to 
result for that planning period.16 
Section 51.308(d)(3)(v) requires that a 
state consider certain minimum factors 
(the long-term strategy factors) in 
developing its long-term strategy for 
each Class I area.17 States have 
significant flexibility in establishing 
RPGs but must determine whether 
additional measures beyond BART and 
other controls are needed for reasonable 
progress during the first planning period 
based on a consideration of the 
following four reasonable progress 
factors set out in section 169A(g)(1) of 
the CAA: (1) The costs of compliance; 
(2) the time necessary for compliance; 
(3) the energy and non-air quality 
environmental impacts of compliance; 
and (4) the remaining useful life of any 
potentially affected sources.18 States 
must demonstrate in their regional haze 
SIPs how these factors are considered 
when selecting their long-term strategies 

and associated RPGs for each applicable 
Class I area. We commonly refer to this 
as the ‘‘reasonable progress analysis’’ or 
‘‘four-factor analysis.’’ 

F. Previous Actions on Arkansas 
Regional Haze 

The State of Arkansas submitted a 
regional haze SIP on September 9, 2008, 
intended to address the requirements of 
the first regional haze implementation 
period. On August 3, 2010, the State 
submitted a SIP revision with mostly 
non-substantive changes that addressed 
Arkansas Pollution Control and Ecology 
Commission (APCEC) Regulation 19, 
Chapter 15.19 On September 27, 2011, 
the State submitted a supplemental 
letter that clarified several aspects of the 
2008 submittal. The EPA collectively 
refers to the original 2008 submittal, the 
supplemental letter, and the 2010 
revision together as the 2008 Arkansas 
Regional Haze SIP. On March 12, 2012, 
the EPA partially approved and partially 
disapproved the 2008 Arkansas 
Regional Haze SIP.20 Specifically, the 
EPA disapproved certain BART 
compliance dates; the State’s 
identification of certain BART-eligible 
sources and subject-to-BART sources; 
certain BART determinations for NOX, 
SO2, and PM10; the State’s reasonable 
progress analysis; and a portion of the 
State’s long-term strategy. The 
remaining provisions of the 2008 
Arkansas Regional Haze SIP were 
approved. The final partial disapproval 
started a two-year FIP clock that 
obligated the EPA to either approve a 
SIP revision and/or promulgate a FIP to 
address the disapproved portions of the 
action.21 Because a SIP revision 
addressing the deficiencies was not 
approved and the FIP clock expired in 
April 2014, the EPA promulgated a FIP 
(the Arkansas Regional Haze FIP) on 
September 27, 2016, to address the 
disapproved portions of the 2008 

Arkansas Regional Haze SIP.22 Among 
other things, the FIP established SO2, 
NOX, and PM10 emission limits under 
the BART requirements for nine units at 
six facilities: Arkansas Electric 
Cooperative Corporation (AECC) Carl E. 
Bailey Plant Unit 1 Boiler; AECC John 
L. McClellan Plant Unit 1 Boiler; 
American Electric Power/Southwestern 
Electric Power Company (AEP/ 
SWEPCO) Flint Creek Plant Boiler No. 
1; Entergy 23 Lake Catherine Plant Unit 
4 Boiler; Entergy White Bluff Plant 
Units 1 and 2 Boilers and the Auxiliary 
Boiler; and the Domtar Ashdown Mill 
Power Boilers No. 1 and 2. The FIP also 
established SO2 and NOX emission 
limits under the reasonable progress 
requirements for the Entergy 
Independence Plant Units 1 and 2. 

Following petitions for 
reconsideration 24 submitted by the 
State, industry, and ratepayers, on April 
25, 2017, the EPA issued a partial 
administrative stay of the effectiveness 
of the FIP for ninety days.25 During that 
period, Arkansas started to address the 
disapproved portions of its regional 
haze SIP through several phases of SIP 
revisions. On July 12, 2017, the State 
submitted its proposed Phase I SIP 
submittal (the Arkansas Regional Haze 
NOX SIP revision) to address NOX BART 
requirements for all electric generating 
units (EGUs) and the reasonable 
progress requirements with respect to 
NOX. These NOX provisions were 
previously disapproved by the EPA in 
our 2012 final action on the 2008 
Arkansas Regional Haze SIP. The 
Arkansas Regional Haze NOX SIP 
submittal replaced all source-specific 
NOX BART determinations for EGUs 
established in the FIP with reliance 
upon the Cross-State Air Pollution Rule 
(CSAPR) emissions trading program for 
O3 season NOX as an alternative to NOX 
BART. The SIP submittal addressed the 
NOX BART requirements for Bailey Unit 
1, McClellan Unit 1, Flint Creek Boiler 
No. 1, Lake Catherine Unit 4; White 
Bluff Units 1 and 2, and the Auxiliary 
Boiler. The revision did not address 
NOX BART for Domtar Ashdown Mill 
Power Boilers No. 1 and 2. On February 
12, 2018, we took final action to 
approve the Arkansas Regional Haze 
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26 See 82 FR 42627 (September 11, 2017) for the 
proposed approval. See also 83 FR 5915 and 83 FR 
5927 (February 12, 2018) for the final action. 

27 The Arkansas Regional Haze SO2 and PM SIP 
revision established a new NOX emission limit of 
32.2 pounds per hour (pph) for the Auxiliary Boiler 
to satisfy NOX BART and replaced the SIP 
determination that we previously approved in our 
final action on the Arkansas Regional Haze NOX SIP 
revision. In the Arkansas Regional Haze NOX SIP 
revision, ADEQ incorrectly identified the Auxiliary 
Boiler as participating in the CSAPR trading 
program for O3 season NOX to satisfy the NOX 
BART requirements. The new source-specific NOX 
BART emission limit that we approved in our final 
action on the Arkansas Regional Haze SO2 and PM 
SIP revision corrected that error. 

28 The 2012 action disapproved SO2, NOX, and 
PM BART for the fuel oil firing scenario for the 
Entergy Lake Catherine Plant Unit 4, but a FIP 
BART determination was not established. Instead, 
the FIP included a requirement that Entergy not 
burn fuel oil at Lake Catherine Unit 4 until final 
EPA approval of BART determinations for SO2, 
NOX, and PM. In the Arkansas Regional Haze NOX 
SIP revision, Arkansas relied on participation in 
CSAPR for O3 season NOX to satisfy the NOX BART 
requirement for its subject-to-BART EGUs, 
including Lake Catherine Unit 4. When we took 
final action on the Arkansas Regional Haze NOX SIP 
revision, we also took final action to withdraw the 
FIP NOX emission limit for the natural gas firing 
scenario for Lake Catherine Unit 4. In the Arkansas 
Regional Haze SO2 and PM SIP revision, Entergy 
committed to not burn fuel oil at Lake Catherine 
Unit 4 until final EPA approval of BART for SO2 
and PM. This commitment was made enforceable 
by the State through an Administrative Order that 
was adopted and incorporated in the Arkansas 
Regional Haze SO2 and PM SIP revision. 

29 See 83 FR 62204 (November 30, 2018) for 
proposed approval and 84 FR 51033 (September 27, 
2019) for final approval. The Arkansas Regional 
Haze SO2 and PM SIP revision also addressed 
separate CAA requirements related to interstate 
visibility transport under CAA section 
110(a)(2)(D)(i)(II), but we did not take action on that 
part of the submittal. We are incorporating by 
reference the visibility transport portion of the 
Arkansas Regional Haze SO2 and PM SIP revision 
in this proposed action. 

30 Power Boiler No. 1 operates as natural gas only 
subject to the Gas 1 subcategory defined under 40 
CFR 63.7575. See ADEQ Air Permit No. 0287–AOP– 
R22 (page 64) in the docket of this action. 

31 An electrostatic precipitator is an air pollution 
control device that functions by electrostatically 
charging particles in a gas stream that passes 
through collection plates with wires. The ionized 
particulate matter is attracted to and deposited on 
the plates as the cleaner air passes through. A wet 
electrostatic precipitator is designed to operate with 
water vapor saturated air streams to remove liquid 
droplets such as sulfuric acid. 

32 A traveling grate is a moving grate used to feed 
fuel to the boiler for combustion. 

33 Over-fire air typically recirculates a portion of 
the flue gas back to both the fuel-rich zone and the 
combustion zone to achieve complete burnout by 
encouraging the formation of nitrogen (N2) rather 
than NOX. 

34 A cyclone separator is an air pollution control 
device shaped like a conical tube that creates an air 
vortex as air moves through it causing larger 
particles (PM10) to settle as the cleaner air passes 
through. Multi-clones are a sequence of cyclone 
separators in parallel used to treat a higher volume 
of air. In this particular case, the cleaner air travels 
to the venturi scrubbers to remove the smaller 
remaining particles like PM2.5 and SO2. 

35 See ‘‘Best Available Retrofit Technology 
Determination Domtar Industries Inc., Ashdown 
Mill (AFIN 41–00002),’’ originally dated October 
31, 2006 and revised on March 26, 2007, prepared 
by Trinity Consultants Inc. This was included as 
part of the Phase III submittal and included in the 
docket of this action. 

36 See the March 12, 2012 final action (77 FR 
14604). 

37 See final FIP action on September 27, 2016 (81 
FR 66332) as corrected on October 4, 2016 (81 FR 
68319) and the associated TSD, ‘‘AR020.0002–00 
TSD for EPA’s Proposed Action on the Arkansas 
Regional Haze FIP’’ in Docket No. EPA–R06–OAR– 
2015–0189 for the FIP BART analysis for SO2 and 
NOX for Power Boiler No. 1; and SO2, NOX, and 
PM10 for Power Boiler No. 2. This was included as 
part of the Phase III submittal and included in the 
docket of this action. 

NOX SIP revision and to withdraw the 
corresponding NOX provisions of the 
FIP.26 

The State submitted its Phase II SIP 
revision (the Arkansas Regional Haze 
SO2 and PM SIP revision) on August 8, 
2018, that addressed most of the 
remaining parts of the 2008 Arkansas 
Regional Haze SIP that were 
disapproved in the March 12, 2012, 
action. The August 8, 2018, SIP 
submittal was intended to replace the 
federal SO2 and PM10 BART 
determinations as well as the reasonable 
progress determinations established in 
the FIP with the State’s own 
determinations. Specifically, the SIP 
revision addressed the applicable SO2 
and PM10 BART requirements for Bailey 
Unit 1; SO2 and PM10 BART 
requirements for McClellan Unit 1; SO2 
BART requirements for Flint Creek 
Boiler No. 1; SO2 BART requirements 
for White Bluff Units 1 and 2; SO2, NOX, 
and PM10 BART requirements for the 
White Bluff Auxiliary Boiler; 27 and 
included a requirement that Lake 
Catherine Unit 4 not burn fuel oil until 
SO2 and PM BART determinations for 
the fuel oil firing scenario are approved 
into the SIP by the EPA.28 The submittal 
addressed the reasonable progress 
requirements with respect to SO2 and 
PM10 emissions for Independence Units 
1 and 2 and all other sources in 

Arkansas. In addition, it established 
revised RPGs for Arkansas’ two Class I 
areas and revised the State’s long-term 
strategy provisions. The submittal did 
not address BART and associated long- 
term strategy requirements for Domtar 
Ashdown Mill Power Boilers No. 1 and 
2, but they are addressed in this 
proposed action. On September 27, 
2019, we took final action to approve a 
portion of the Arkansas Regional Haze 
SO2 and PM SIP revision and to 
withdraw the corresponding parts of the 
FIP.29 The August 8, 2018, SIP also 
contained a discussion of the interstate 
visibility transport provisions, as 
discussed in more detail in Section I.H. 

G. Arkansas Regional Haze Phase III SIP 
Submittal 

On August 13, 2019, ADEQ submitted 
the Arkansas Regional Haze Phase III 
SIP (Phase III SIP revision) which we 
are proposing to approve in this action. 
The submittal contains a BART 
alternative measure to address BART 
and the associated long-term strategy 
requirements for two subject-to-BART 
sources (Power Boilers No. 1 and 2) at 
the Domtar Ashdown paper mill located 
in Ashdown, Arkansas. Power Boiler 
No. 1 was first installed in 1967–1968 
and is currently permitted to burn only 
natural gas.30 It is capable of burning a 
variety of other fuels too including bark, 
wood waste, tire-derived fuel (TDF), 
municipal yard waste, pelletized paper 
fuel, fuel-oil, and reprocessed fuel-oil 
but is not authorized to do so. It is 
equipped with a wet electrostatic 
precipitator (WESP) 31 but the 
requirements to operate the WESP were 
removed since it is permitted to 
combust natural gas only. Power Boiler 
No. 1 has a design heat input rating of 
580 million British Thermal units per 
hour (MMBtu/hr) and an average steam 
generation rate of approximately 

120,000 pounds per hour (pph). Power 
Boiler No. 2 was installed in 1975 and 
is authorized to burn a variety of fuels 
including coal, petroleum coke, TDF, 
natural gas, wood waste, clean 
cellulosic biomass (e.g. bark, wood 
residuals, and other woody biomass 
materials), bark, and wood chips used to 
absorb oil spills. It is equipped with a 
traveling grate; 32 a combustion air 
system that includes over-fire air; 33 
multi-clones for PM10 removal; 34 and 
two venturi scrubbers in parallel for 
removal of SO2 and remaining 
particulates. Power Boiler No. 2 has a 
heat input rating of 820 MMBtu/hr and 
an average steam generation rate of 
approximately 600,000 pph. 

ADEQ’s original BART analyses and 
determinations (dated October 2006 and 
March 2007) for Power Boilers No. 1 
and 2 were included in the 2008 
Arkansas Regional Haze SIP.35 In our 
2012 action, we approved ADEQ’s 
identification of these two units as 
BART-eligible; ADEQ’s determination 
that these units are subject-to-BART; 
and ADEQ’s PM10 BART determination 
for Power Boiler No. 1.36 In that action, 
we also disapproved the SO2 and NOX 
BART determinations for Power Boiler 
No. 1; and the SO2, NOX, and PM10 
BART determinations for Power Boiler 
No. 2. In the 2016 Arkansas Regional 
Haze FIP and its associated technical 
support document (TSD),37 the EPA 
promulgated SO2, NOX, and PM10 
emission limits for these boilers. The 
FIP BART limits were based on 
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38 See ‘‘Supplemental BART Determination 
Information Domtar A.W. LLC, Ashdown Mill 
(AFIN 41–00002),’’ originally dated June 28, 2013 
and revised on May 16, 2014, prepared by Trinity 
Consultants Inc. in conjunction with Domtar A.W. 
LLC. This was included as part of the Phase III SIP 
submittal and is included in the docket of this 
action. 

39 See section III.B of the Arkansas Regional Haze 
Phase III submittal and the associated September 4, 
2018, ‘‘Ashdown Mill BART Alternative TSD’’ in 
the docket of this action. 

40 The proposed October 2018 SIP revision was 
intended to replace the portion of our FIP 
addressing Domtar and would also resolve the 
claims regarding Domtar in petitions for review of 
the FIP that are currently being held in abeyance, 
State of Arkansas v. EPA, No. 16–4270 (8th Cir.). 

41 See ADEQ Air permit #0287–AOP–R22 
(effective August 1, 2019) included as part of the 
Phase III submittal and is included in the docket of 
this action. 

42 See ADEQ Air permit #0287–AOP–R22, 
Section VI, Plantwide Conditions #32 to #43. The 
‘‘Regional Haze Program (BART Alternative) 
Specific Conditions’’ portion of the Plantwide 
Conditions section of the permit states the 
following: ‘‘For compliance with the CAA Regional 
Haze Program’s requirements for the first planning 
period, the No. 1 and 2 Power Boilers are subject- 
to-BART alternative measures consistent with 40 
CFR 51.308. The terms and conditions of the BART 
alternative measures are to be submitted to EPA for 
approval as part of the Arkansas SIP. Upon initial 
EPA approval of the permit into the SIP, the 
permittee shall continue to be subject to the 
conditions as approved into the SIP even if the 
conditions are revised as part of a permit 
amendment until such time as the EPA approves 
any revised conditions into the SIP. The permittee 
shall remain subject to both the initial SIP-approved 
conditions and the revised conditions, until EPA 
approves the revised conditions.’’ 

43 See final action approved on February 12, 2018 
(83 FR 5927). 

44 See final action approved on September 27, 
2019 (84 FR 51033) and the proposed approval on 
November 30, 2018 (83 FR 62204). 

45 The proposed approval of the Arkansas 
Regional Haze Phase III SIP submittal is not 
proposing to revise the Arkansas Regional Haze 
Phase I or II SIP revisions. 

46 See the final rules promulgating the NAAQS 
requirements: 71 FR 61144 (October 17, 2006); 77 
FR 50033 (August 20, 2012); 80 FR 11573 (March 
4, 2015); 80 FR 38419 (July 6, 2015); 78 FR 53269 
(August 29, 2013); 73 FR 16436 (March 27, 2008). 
81 FR 74504 (October 26, 2016); 75 FR 35520 (June 
22, 2010); 75 FR 6474 (February 9, 2010); and 78 
FR 3086 (January 15, 2013). 

47 See ‘‘Guidance on Infrastructure State 
Implementation Plan (SIP) Elements under CAA 
sections 110(a)(1) and 110(a)(2)’’ by Stephen D. 
Page (Sept. 13, 2013), (pages 32–35). 

consideration of the 2006 and 2007 
BART analyses, a revised BART analysis 
(dated May 2014),38 and additional 
information provided by Domtar for the 
disapproved BART determinations. On 
March 20, 2018, Domtar provided ADEQ 
with a proposed BART alternative based 
on changing boiler operations as part of 
the company’s planned re-purposing 
and mill transformation from paper 
production to fluff pulp production. On 
September 5, 2018, Domtar further 
revised its BART alternative approach 
in response to additional boiler 
operation changes planned at the 
Ashdown Mill.39 In October 2018, 
ADEQ proposed a SIP revision that 
included Domtar’s BART alternative 
approach to address the BART 
requirements for Power Boilers 1 and 2 
at the Ashdown Mill.40 

The October 2018 proposal included 
an administrative order as the 
enforceable mechanism for the emission 
limits established under the BART 
alternative; and the order also contained 
monitoring, reporting, and 
recordkeeping requirements for the 
boilers. During the State’s public 
comment period, Domtar submitted 
comments stating that while it agrees 
with the BART alternative approach and 
with the emission limits themselves, it 
does not agree with the use of the 
administrative order as the enforceable 
mechanism of the proposed SIP 
revision. Domtar requested that the 
portion of its New Source Review (NSR) 
permit containing the regional haze 
requirements be included in the 
proposed SIP revision as the enforceable 
mechanism instead of the 
administrative order. ADEQ addressed 
Domtar’s request in April 2019 by 
proposing a supplemental SIP revision 
to the October 2018 proposal. The 
supplemental SIP revision proposal 
replaced the administrative order with 
the incorporation of certain provisions 
of Domtar’s revised NSR permit into the 
SIP as the enforceable mechanism for 
Domtar’s regional haze requirements. 
On August 1, 2019, the ADEQ issued a 

final minor permit modification letter to 
Domtar,41 which included enforceable 
emission limitations and compliance 
schedules for the BART alternative. 

ADEQ submitted its third corrective 
regional haze SIP submittal to the EPA 
on August 13, 2019, which is the subject 
of this proposed rulemaking (the 
Arkansas Regional Haze Phase III SIP 
revision). The Phase III SIP revision 
includes Domtar’s BART alternative 
approach and revises all of the prior 
BART determinations for Power Boilers 
No. 1 and 2 at the Ashdown Mill. The 
Phase III SIP submittal also incorporates 
plantwide provisions from the August 1, 
2019, permit including emission limits 
and conditions for implementing the 
BART alternative.42 If the EPA takes 
final action to approve the Arkansas 
Regional Haze Phase III SIP revision, 
ADEQ will have a fully-approved 
regional haze SIP for the first 
implementation period. The Arkansas 
Regional Haze NOX SIP revision,43 the 
Arkansas Regional Haze SO2 and PM 
SIP revision,44 and the Arkansas 
Regional Haze Phase III SIP revision (if 
approved by EPA) will together fully 
address all deficiencies of the 2008 
Arkansas Regional Haze SIP that EPA 
previously identified in the March 12, 
2012 partial approval/disapproval 
action.45 

H. Arkansas Visibility Transport 
Sections 110(a)(1) and (2) of the CAA 

direct each state to develop and submit 
to the EPA a SIP that provides for the 
implementation, maintenance, and 

enforcement of a new or revised 
NAAQS.46 This type of SIP submission 
is referred to as an infrastructure SIP. 
Section 110(a)(1) provides the timing 
and procedural requirements for 
infrastructure SIPs. Specifically, each 
state is required to make a new SIP 
submission within three years after 
promulgation of a new or revised 
primary or secondary NAAQS. Section 
110(a)(2) lists the substantive elements 
that states must address for 
infrastructure SIPs to be approved by 
the EPA. Section 110(a)(2)(D)(i) includes 
four distinct elements related to 
interstate transport of air pollution, 
commonly referred to as prongs, that 
must be addressed in infrastructure SIP 
submissions. The first two prongs are 
codified in section 110(a)(2)(D)(i)(I) and 
the third and fourth prongs are codified 
in section 110(a)(2)(D)(i)(II). These four 
prongs prohibit any source or type of 
emission activities in one state from: 

• Contributing significantly to 
nonattainment of the NAAQS in another 
state (prong 1); 

• interfering with maintenance of the 
NAAQS in another state (prong 2); 

• interfering with measures that 
prevent significant deterioration of air 
quality in another state (prong 3); and 

• interfering with measures that 
protect visibility in another state (prong 
4 or ‘‘visibility transport’’). 

We are only addressing the prong 4 
element in this proposed action. The 
Prong 4 element is consistent with the 
requirements in the regional haze 
program, which explicitly require each 
state to address its share of emission 
reductions needed to meet the RPGs for 
surrounding Class I areas. The EPA most 
recently issued guidance that addressed 
prong 4 on September 13, 2013.47 The 
2013 guidance indicates that a state can 
satisfy prong 4 requirements with a 
fully-approved regional haze SIP that 
meets 40 CFR 51.308 or 309. 
Alternatively, in the absence of a fully- 
approved regional haze SIP, a state may 
meet the prong 4 requirements through 
a demonstration showing that emissions 
within its jurisdiction do not interfere 
with another air agency’s plans to 
protect visibility. Lastly, the guidance 
states that prong 4 is pollutant-specific, 
so infrastructure SIPs only need to 
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48 The EPA approved the visibility transport 
requirement for the 2008 Pb NAAQS only in the 
February 2018 final action effective March 16, 2018 
(see 83 FR 6470). 

49 See 84 FR 51033, 51054 (September 27, 2019). 

50 See 83 FR 62204 (November 30, 2018) for 
proposed approval and 84 FR 51033 (September 27, 
2019) for final action. The Arkansas Regional Haze 
SO2 and PM SIP revision addressed separate CAA 
requirements related to interstate visibility 
transport under CAA section 110(a)(2)(D)(i)(II), but 
we did not take action on that part of the submittal. 
We are incorporating by reference the prong 4 
portion of the Arkansas Regional Haze SO2 and PM 
SIP revision in this proposed action. 

51 Previously, on March 20, 2018, Domtar 
provided to ADEQ a proposed BART alternative 
based on boiler operational changes, fuel switching 
and repurposing of Ashdown Mill to produce fluff 
paper. On September 5, 2018, Domtar proposed to 
ADEQ a revised BART alternative with new 
emission limits and modeling that would 
accommodate potential further changes in operation 
at the Ashdown Mill and it is included with this 
SIP submittal. See the associated September 4, 2018 
TSD, ‘‘Ashdown Mill BART Alternative TSD’’ in 
the docket of this action in Docket No. EPA–R06– 
OAR–2015–0189. 

52 See the final action on March 12, 2012 (77 FR 
14604). 

53 Arkansas has two Class I areas within its 
borders: Upper Buffalo and Caney Creek Wilderness 
areas. Upper Buffalo Wilderness area, located in 
Newton County, Arkansas, is an oak-hickory forest 
with intermittent portions of shortleaf pine located 
in the Ozark National Forest and offers 12,108 acres 
of boulder strewn and rugged scenery along the 
Buffalo River. Caney Creek Wilderness is located in 
Polk County, Arkansas, and covers 14,460 acres on 
the southern edge of the Ouachita National Forest 
and protects a rugged portion of the Ouachita 
Mountains. Two Class I areas outside Arkansas’ 
borders at Hercules-Glades Wilderness and Mingo 
National Wildlife Refuge in Missouri are impacted 
by emissions from within Arkansas. 

address the particular pollutant 
(including precursors) for which there is 
a new or revised NAAQS for which the 
SIP is being submitted that is interfering 
with visibility protection. 

On March 24, 2017, the State 
submitted a SIP revision that addressed 
all four infrastructure prongs from 
section 110(a)(2)(D)(i) for the 2008 lead 
(Pb) NAAQS, the 2006 and 2012 PM2.5 
NAAQS, the 2008 O3 NAAQS, the 2010 
SO2 NAAQS, and the 2010 NO2 
NAAQS. We deferred taking action on 
the 110(a)(2)(D)(i)(II) prong 4 portion of 
that infrastructure SIP for a future 
rulemaking with the exception of the 
2008 Pb NAAQS.48 On August 10, 2018, 
the State also included a discussion on 
visibility transport in its Phase II 
Arkansas Regional Haze SO2 and PM 
SIP revision, but we deferred proposing 
action on the visibility transport 
requirements in that submittal too.49 In 
the Phase II SIP revision, ADEQ 
concluded that Missouri is on track to 
achieve its visibility goals; that observed 
visibility progress from Arkansas 
sources are not interfering with 
Missouri’s RPG achievements for 
Hercules-Glades Wilderness and Mingo 
National Wildlife Refuge; and that no 
additional controls on Arkansas sources 
are necessary to ensure that other states’ 
Class I areas meet their visibility goals 
for the first planning period. On October 
4, 2019, the State submitted the 
Arkansas 2015 O3 NAAQS Interstate 
Transport SIP revision to meet the 
requirements of CAA section 
110(a)(2)(D) regarding interstate 
transport for the 2015 O3 NAAQS. In 
that SIP submittal, Arkansas also 
addressed the 2006 and 2012 PM2.5 
NAAQS, the 2008 O3 NAAQS, the 2010 
SO2 NAAQS, and the 2010 NO2 NAAQS 
prong 4 visibility transport obligations 
in 110(a)(2)(D)(i)(II), and we are 
proposing to approve those prong 4 
requirements in this action. The State’s 
prong 4 visibility transport analysis in 
the October 4, 2019 submittal 
supersedes the prong 4 visibility 
transport portion of the March 24, 2017, 
infrastructure SIP submittal and 
supplements the August 10, 2018, Phase 
II Arkansas Regional Haze SO2 and PM 

SIP revision 50 for the 2006 and 2012 
PM2.5 NAAQS, the 2008 and 2015 O3 
NAAQS, the 2010 SO2 NAAQS, and the 
2010 NO2 NAAQS. All other applicable 
infrastructure SIP requirements in the 
October 4, 2019, SIP submission have 
been or will be addressed in separate 
rulemakings. 

II. Evaluation of the Arkansas Regional 
Haze Phase III SIP Submittal 

On August 13, 2019, the EPA received 
a SIP revision (The Arkansas Regional 
Haze Phase III SIP), which we are 
proposing to approve in this action. The 
submittal contains a BART alternative 
measure pursuant to 40 CFR 
51.308(e)(2) for Domtar Ashdown Mill’s 
Power Boilers No. 1 and 2.51 ADEQ 
submitted this SIP revision to address 
the remaining deficiencies identified by 
the EPA in the March 12, 2012 previous 
partial approval/disapproval action on 
the 2008 Arkansas Regional Haze SIP 
revision. The SIP revision establishes an 
alternative to BART for SO2, NOX, and 
PM10 for Power Boilers No. 1 and No. 
2; and replaces all of the prior SIP- 
approved and FIP BART determinations 
for those units. Specifically, it replaces 
the SIP-approved PM10 BART 
determination 52 for Power Boiler No. 1; 
the SO2 and NOX FIP BART 
determinations for Power Boiler No. 1; 
and the SO2, NOX, and PM10 FIP BART 
determinations for Power Boiler No. 2. 
The Phase III SIP revision includes the 
State’s assessment of Domtar’s BART 
alternative, including analysis of the 
modeled visibility impacts across four- 

affected Class I areas in Arkansas and 
Missouri: Caney Creek Wilderness, 
Upper Buffalo Wilderness, Hercules- 
Glades Wilderness, and Mingo National 
Wildlife Refuge.53 The BART alternative 
analysis is based on a demonstration 
that the clear weight of evidence of the 
alternative will result in greater 
reasonable progress than the FIP BART 
limits. We agree with the State’s 
assessment and propose to approve the 
Arkansas Regional Haze Phase III SIP 
revision on the basis that it satisfies the 
requirements of 40 CFR 51.308(e)(2) as 
explained in further detail in each 
subsequent section. We also propose to 
withdraw the FIP provisions concerning 
BART for the Domtar power boilers, as 
they will be replaced by our approval of 
the State’s BART alternative. In 
addition, we propose to approve 
additional requirements that rely on the 
Domtar BART alternative measure. 
These include the State’s revisions to its 
long-term strategy and the components 
of the State’s reasonable progress 
determination for Arkansas’ Class I 
areas (discussed in sections III and IV). 
We also propose to approve the 
interstate visibility transport 
requirements under CAA section 
110(a)(2)(D)(i)(II) for pollutants that 
affect visibility in Class I areas in nearby 
states. Our evaluation of the interstate 
visibility transport requirements 
pertaining to a portion of the August 10, 
2018, Phase II Arkansas Regional Haze 
SO2 and PM SIP, as supplemented by 
the Arkansas 2015 O3 NAAQS Interstate 
Transport SIP revision (submitted on 
October 4, 2019) is discussed in section 
V. 

A. Summary of Arkansas’ BART 
Alternative for Domtar Ashdown Mill 

The State’s BART alternative 
operating conditions and emission rates 
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54 See Table 3 of the Arkansas Regional Haze 
Phase III submittal (pages 9–10). See also Plantwide 
Conditions #32 to #43 from ADEQ Air permit 
#0287–AOP–R22. 

55 See ADEQ Air Permit No. #0287–AOP–R22. 
The BART alternative emission rates for Power 
Boiler No. 1 in the permit are 0.5 pph SO2, 191.1 
pph NOX, and 5.2 pph PM10 and are based on the 
max design heat input capacity of 580 MMBtu/hr. 

56 The BART alternative emission rates for Power 
Boiler No. 2 in the current ADEQ Air permit No. 

0287–AOP–R22 are 44.2, 51, and 99.5 percent of the 
previous permit rates. The previous permitted 
emission rates for Power Boiler No. 2 in ADEQ Air 
Permit No. 0287–AOP–R20 were 984 pph SO2, 574 
pph NOX, and 82.0 pph PM10. These are based on 
emission limits of 1.2, 0.7, and 0.1 lb/MMBtu for 
SO2, NOX, and PM10 with a design heat input 
capacity of 820 MMBtu/hr. 

57 See Figure 9.1 and Table 9.1 (page 45) of the 
2008 Arkansas Regional Haze SIP included in the 
docket of this proposed action. A detailed 

description of each BART-eligible unit is included 
in Appendix 9.1A. 

58 See 77 FR 14604, 14605 (March 12, 2012). 
59 See Table 1 (pages 8–10) of the Arkansas 

Regional Haze SO2 and PM SIP revision. 
60 See the 2017 Arkansas Regional Haze NOX SIP 

revision approved on February 12, 2018 (83 FR 
5927), and the 2018 Arkansas Regional Haze SO2 
and PM SIP revision approved on September 27, 
2019 (84 FR 51033). 

are summarized in Table 1.54 Under the 
BART alternative, Power Boiler No. 1 
operates at maximum permitted 
emission rates consistent with the 
combustion of natural gas.55 The 
emission rates for Power Boiler No. 2 

were adjusted downward from their 
previous permitted emission rates of 
984 pph SO2 and 574 pph NOX (44 and 
51 percent, respectively, of previous 
permitted rates).56 The PM10 emission 
rate for Power Boiler No. 2 is equivalent 

to the 2001 to 2003 baseline rate in the 
2008 Arkansas Regional Haze SIP and 
the 2016 FIP, which is slightly less than 
the previous permitted maximum rate of 
82 pph PM10 (99.5 percent of the prior 
authorized rate). 

TABLE 1—BART ALTERNATIVE EMISSION RATES * 

Unit Operating scenario Pollutant 
Emission 

rates 
(pph) 

Power Boiler No. 1 .................................. Burn only natural gas ............................................................... SO2 ......................... 0.5 
NOX ........................ 191.1 
PM10 ....................... 5.2 

Power Boiler No. 2 .................................. Adjusted emission rates for SO2 and NOX .............................. SO2 ......................... 435 
NOX ........................ 293 
PM10 ....................... 81.6 

* These limits are for a thirty boiler-operating-day rolling average as defined in Plantwide Condition #32 of ADEQ Air Permit No. 0287–AOP– 
R22. 

B. Demonstration That BART 
Alternative Achieves Greater 
Reasonable Progress 

Pursuant to 40 CFR 51.308(e)(2)(i), the 
State must demonstrate that the 
alternative measure will achieve greater 
reasonable progress than would have 
resulted from the installation and 
operation of BART at all sources 
subject-to-BART in the State and 
covered by the alternative program. This 
demonstration must be based on the 
following five criteria, which are 
addressed in the subsequent sections: 

(1) A list of all BART-eligible sources 
within the State. 

(2) A list of all BART-eligible sources 
and source categories covered by the 
alternative. 

(3) An analysis of BART and 
associated emission reductions. 

(4) The projected emission reductions 
achievable through the alternative 
measure. 

(5) A determination that the 
alternative achieves greater reasonable 
progress than BART. 

1. List All BART-Eligible Sources 
Within the State 

Pursuant to 40 CFR 51.308(e)(2)(i)(A), 
the SIP must include a list of all BART- 
eligible sources within the State. The 
State included a list of facilities with 
BART-eligible sources in Arkansas in its 
original 2008 Arkansas Regional Haze 
SIP submittal.57 As part of the final 2012 

action on the 2008 SIP submittal, the 
EPA approved the majority of the State’s 
list of BART-eligible sources. The 2008 
Arkansas Regional Haze SIP omitted 
Georgia Pacific Crossett Mill Boiler 6A 
from the list of BART-eligible sources,58 
but it was later included in the list of 
BART-eligible sources adopted into 
APCEC Regulation No. 19, Chapter 15. 
The most recently updated BART- 
eligible source list by the State is in the 
August 8, 2018, Arkansas Regional Haze 
SO2 and PM SIP revision, which the 
EPA approved on September 27, 2019.59 
This recent list includes the Domtar 
Ashdown Mill Power Boilers No. 1 and 
No. 2 as BART-eligible. Therefore, with 
this revision, all BART-eligible sources 
within the State have been identified in 
the Arkansas Regional Haze SIP. We 
propose to find that the existing list in 
the Arkansas Regional Haze SO2 and PM 
SIP revision fulfills the requirement of 
40 CFR 51.308(e)(2)(i)(A) to provide a 
list of all BART-eligible sources within 
the State. 

2. List All BART-Eligible Sources and 
Source Categories Covered by the 
Alternative Program 

Pursuant to 40 CFR 51.308(e)(2)(i)(B), 
each BART-eligible source in the State 
must be subject to the requirements of 
the alternative program, have a federally 
enforceable emission limitation 
determined by the State and approved 
by the EPA as meeting BART in 

accordance with RAVI under 40 CFR 
51.302(c) or source-specific BART under 
40 CFR 51.308(e)(1); or otherwise 
addressed under source-specific BART 
or the 40 CFR 51.308(e)(4) BART 
alternative provisions. In this instance, 
the BART alternative measure covers 
two BART-eligible units, Power Boilers 
No. 1 and 2 at Domtar Ashdown Mill. 
All other BART-eligible sources have 
already been addressed in the 2008 
Arkansas Regional Haze SIP and 
subsequent SIP revisions.60 As a result, 
we propose to find that the Arkansas 
Regional Haze Phase III SIP revision 
meets the requirement of 40 CFR 
51.308(e)(2)(i)(B). 

3. Analysis of BART and Associated 
Emission Reductions 

Pursuant to 40 CFR 51.308(e)(2)(i)(C), 
the SIP must include an analysis of 
BART and the associated emission 
reductions achievable at the Domtar 
Ashdown Mill for Power Boilers No. 1 
and 2. ADEQ relied on the BART 
determinations in the 2016 FIP for 
comparison to the baseline emissions 
and analysis of emission reductions 
under BART. The BART determinations 
in the 2016 FIP were based on 
consideration of ADEQ’s 2006 and 2007 
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61 See ‘‘Best Available Retrofit Technology 
Determination Domtar Industries Inc., Ashdown 
Mill (AFIN 41–00002),’’ originally dated October 
31, 2006 and revised on March 26, 2007, prepared 
by Trinity Consultants Inc. This was included as 
part of the Phase III SIP submittal and included in 
the docket of this action in Docket No. EPA–R06– 
OAR–2015–0189. 

62 See ‘‘Supplemental BART Determination 
Information Domtar A.W. LLC, Ashdown Mill 

(AFIN 41–00002),’’ originally dated June 28, 2013 
and revised on May 16, 2014, prepared by Trinity 
Consultants Inc. in conjunction with Domtar A.W. 
LLC. This was included as part of the Phase III SIP 
submittal and included in the docket of this action 
in Docket No. EPA–R06–OAR–2015–0189. 

63 See final FIP action on September 27, 2016 (81 
FR 66332) as corrected on October 4, 2016 (81 FR 
68319) and the associated technical support 
document (TSD), ‘‘AR020.0002–00 TSD for EPA’s 

Proposed Action on the Arkansas Regional Haze 
FIP’’ in Docket No. EPA–R06–OAR–2015–0189 for 
the FIP BART analysis for SO2 and NOX for Power 
Boiler No. 1; and SO2, NOX, and PM10 for Power 
Boiler No. 2. The FIP TSD was included as part of 
the Phase III SIP submittal and included in the 
docket of this action. 

BART analyses,61 a supplemental BART 
analysis (dated May 2014) developed by 
Domtar that included a five-factor 
analysis,62 and additional information 
regarding the existing venturi scrubbers 
for Power Boiler No. 2.63 The SO2 BART 
determination for Power Boiler No. 1 is 
the SO2 baseline emission rate of 21.0 
pph or 504 pounds per day (ppd) on a 
thirty boiler-operating-day rolling 
average, which does not require the 
installation of additional control 
equipment. The SO2 BART 
determination for Power Boiler No. 2 is 
an emission limit of 0.11 lb/MMBtu on 
a thirty boiler-operating-day rolling 
average, based on the boiler’s maximum 
heat input of 820 MMBtu/hr. This is 
achieved by operating the existing 
venturi scrubbers at ninety percent 

control efficiency with additional 
scrubbing reagent and upgraded 
scrubber pumps. This results in a 
controlled emission rate of 91.5 pph SO2 
for Power Boiler No. 2. The NOX BART 
determination for Power Boiler No. 1 is 
an emission limit of 207.4 pph on a 
thirty boiler-operating-day rolling 
average with no additional control 
equipment needed. This emission limit 
is based on the boiler’s NOX baseline 
emission rate. The NOX BART 
determination for Power Boiler No. 2 is 
an emission limit of 345 pph on a thirty 
boiler-operating-day rolling average, 
achieved by the installation and 
operation of low NOX burners. The PM10 
BART determination for Power Boiler 
No. 2 is subject to the maximum 
achievable control technology (MACT) 

standard for boilers promulgated under 
CAA section 112, which provides for a 
PM10 emission limit of 0.44 lb/MMBtu 
and no additional control equipment. 
Power Boiler No. 2 falls under the 
‘‘biomass hybrid suspension grate’’ 
subcategory for the Boiler MACT at 40 
CFR part 63, subpart DDDDD-National 
Emission Standards for Hazardous Air 
Pollutants (NESHAP) for Major Sources: 
Industrial, Commercial, and 
Institutional Boilers and Process 
Heaters. Finally, the EPA approved the 
State’s PM10 BART determination of 
0.07 lb/MMBtu for Power Boiler No. 1 
in 2012, which was based on the then- 
final Boiler MACT. The FIP BART limits 
and the SIP-approved PM10 BART limit 
for Power Boiler No. 1 are listed in 
Table 2. 

TABLE 2—SUMMARY OF EPA-APPROVED SIP AND FIP BART LIMITS FOR DOMTAR ASHDOWN MILL 

Unit 
Emission limits * 

SO2 NOX PM10 

Power Boiler No. 1 ......................... 504 ppd ............. 207.4 pph .......... 0.07 lb/MMBtu.** 
Power Boiler No. 2 ......................... 91.5 pph ............ 345 pph ............. Satisfied by reliance on applicable PM10 standard under 40 CFR 

part 63, subpart DDDDD (currently 0.44 lb/MMBtu). 

* See the final BART emission limits in Table 1 of the final action of the approved FIP (81 FR 66332, 66339). 
** The EPA approved the State’s PM10 BART determination for Power Boiler No. 1 in the March 12, 2012, final action (77 FR 14604). 

The baseline emission rates assumed 
in the 2016 FIP for purposes of 
determining the visibility improvement 
anticipated from BART controls (based 
on Domtar’s May 2014 supplemental 
BART analysis) are summarized in 
Table 3. The State did not make any 
changes in the Phase III SIP submittal to 
the modeled baseline emission rates 
presented in the 2014 report. ADEQ is 
relying on these baseline emission rates 
for comparison of the BART alternative 
to BART (see Table 3 note). The baseline 
rates for Power Boiler No. 1 in Domtar’s 
May 2014 BART analysis and our 2016 

FIP were based on the 2009 to 2011 
adjusted baseline period. The adjusted 
2009 to 2011 baseline rates for Power 
Boiler No. 1, as presented in the 2016 
FIP, were 21 pph SO2; 207.4 pph NOX; 
and 30.4 pph PM10. These replaced the 
2001 to 2003 original baseline rates 
(442.5 pph SO2; 179.5 pph NOX; and 
169.5 pph PM10) submitted by the State. 
The 2009 to 2011 period was used as the 
baseline for Power Boiler No. 1 because 
a WESP was installed on Power Boiler 
No. 1 in 2007 to meet MACT standards 
under CAA section 112, resulting in a 
reduction in PM and SO2 emissions 

from Power Boiler No. 1. In the 2016 
FIP, we found that the use of the 2009 
to 2011 baseline rates to be consistent 
with the BART Guidelines, which 
provide that the baseline emission rates 
should represent a realistic depiction of 
anticipated annual emissions for the 
source. The baseline rates for Power 
Boiler No. 2 were based on the original 
2001 to 2003 baseline period. The 2001 
to 2003 baseline rates for Power Boiler 
No. 2 as presented in the 2016 FIP were 
788.2 pph SO2; 526.8 pph NOX; and 
81.6 pph PM10. 

TABLE 3—SUMMARY OF BASELINE ANNUAL EMISSION RATES 

Unit 
Emission rates (tpy) * 

SO2 NOX PM10 

Power Boiler No. 1 (2009 to 2011 Baseline) .............................................................................. 92 908.4 133.2 
Power Boiler No. 2 (2001 to 2003 Baseline) .............................................................................. 3,452 2,307.4 357.4 
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TABLE 3—SUMMARY OF BASELINE ANNUAL EMISSION RATES—Continued 

Unit 
Emission rates (tpy) * 

SO2 NOX PM10 

Total ...................................................................................................................................... 3,544 3,215.8 490.6 

* These baseline rates from the FIP are being incorporated into this proposed action. These baseline emission rates are based on Table 43 of 
the April 8, 2015 proposed FIP (80 FR 18979) in terms of pph but have been converted here to tpy. Supporting documentation for this data was 
included in the SIP submittal from the State and is included in the docket of this action. 

A summary of the annual emissions 
resulting from the implementation of 
BART estimated by the State in the 
Phase III SIP is shown in Table 4. These 

rates are based on the BART limits from 
the 2016 Arkansas Regional Haze FIP 
(see Table 2) and the approved PM10 
BART limit for Power Boiler No. 1 from 

the 2008 Arkansas Regional Haze SIP in 
the 2012 action. 

TABLE 4—ANNUAL BART EMISSION RATES 

Unit 
Emission rates (tpy) * 

SO2 NOX PM10 

Power Boiler No. 1 ...................................................................................................................... 92 908.4 ** 177.8 
Power Boiler No. 2 ...................................................................................................................... 400.7 1,511.1 † 359.16 

Total ...................................................................................................................................... 492.7 2,419.5 536.9 

* These BART rates are being incorporated into this proposed action. These BART emission rates are based on Table 1, ‘‘Final BART Emis-
sion Limits’’ of the September 27, 2016, final action on the FIP (81 FR 66332, 66339) and the EPA-approved PM10 BART determination for 
Power Boiler No. 1 in the March 12, 2012, final action (77 FR 14604). These emission rates were reported in terms of pph but have been con-
verted here to tpy. Supporting documentation for this data was included in the SIP submittal from the State and is included in the docket of this 
action. 

** The estimated annual PM10 emission rate for Power Boiler No. 1 was calculated in Domtar’s May 2014 supplemental BART determination 
report using 0.066 lb/MMBtu (an emission factor developed from analysis of past stack testing) and a heat input rate from 2009 to 2011 of 
11,069.67 MMBtu/day (461 MMBtu/hr), resulting in 30.4 pph PM10 (or 133.2 tpy). In the Phase III SIP submittal, for purposes of comparing the 
emission reductions achievable through BART versus the BART alternative, the State calculated the PM10 BART emission rate for Power Boiler 
No. 1 by multiplying the actual PM10 BART determination (0.07 lb/MMBtu) that was approved in the 2012 final action and a maximum design 
heat input capacity of 580 MMBtu/hr to reflect the current emission reductions achievable (resulting in 40.6 pph PM10 or 177.8 tpy) instead of re-
lying on the analysis from the 2014 BART determination. 

† This does not reflect the FIP BART limit which is subject to the 40 CFR part 63, subpart DDDDD Boiler MACT PM10 emission limit of 0.44 lb/ 
MMBtu for the biomass hybrid suspension grate subcategory (resulting in 360.8 pph). Instead, the State used the more conservative permit limit 
of 0.1 lb/MMBtu and the design heat input capacity of 820 MMBtu/hr, resulting in 82 pph, which is more stringent than the FIP limit. 

Table 5 compares the BART 
controlled emissions from Power Boilers 
No. 1 and 2 to the baseline emissions 
and shows the estimated annual 
emission reductions achievable with 
BART. The BART controls result in 
reduced SO2 and NOX emissions for 
Power Boiler No. 2 only. There are no 
SO2 and NOX emission reductions 
expected to result from Power Boiler 
No. 1 since the SO2 and NOX BART 
emission rates for Power Boiler No. 1 
are consistent with the baseline. BART 

controls for Power Boiler No. 2 reduce 
the total SO2 and NOX annual emissions 
by 3,051 and 796 tpy from the baseline 
(86 and 25 percent decreases, 
respectively). Calculated emissions 
under the BART controls for PM10 
exhibit slight increases in PM10 
emissions for both power boilers 
totaling 46.3 tpy above the baseline 
(nine percent increase in PM10). As 
mentioned in the Table 4 notes, this 
difference is because the calculated 
baseline emissions by the State were 

based on stack test data and actual heat 
input capacity while the estimated 
BART emissions were based on the 
BART emission limit and the maximum 
capacity. We propose to find that the 
Arkansas Regional Haze Phase III SIP 
revision has met the requirement for an 
analysis of BART and associated 
emission reductions achievable at the 
Domtar Ashdown Mill for Power Boilers 
No. 1 and 2 under 40 CFR 
51.308(e)(2)(i)(C). 

TABLE 5—DOMTAR EMISSION REDUCTIONS ACHIEVABLE WITH BART 

Condition 
Power boilers 1 and 2 total emissions (tpy) 

SO2 NOX PM10 

Baseline ....................................................................................................................................... 3,544.3 3,215.8 490.6 
BART ........................................................................................................................................... 492.7 2,419.5 536.9 
Emission Reduction ..................................................................................................................... 3,051 795.5 ¥46.3 

* A negative number indicates an increase in emissions from the baseline. 
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64 See BART Alternative Analysis Domtar A.W. 
LLC, Ashdown Mill (AFIN 41–00002) submitted 
March 20, 2018. 

65 See 40 CFR 51 Appendix Y section III.A.3 and 
IV.D.5, ‘‘Guidelines for BART Determinations 
Under the Regional Haze Rule.’’ CALPUFF is a 
single source air quality model that is 
recommended in the BART Guidelines. Since 
CALPUFF was used for this BART alternative 
analysis, the modeling results were post-processed 
in a manner consistent with the BART guidelines. 

66 The EPA recognized the uncertainty in the 
CALPUFF modeling results when the EPA made the 
decision, in the final BART Guidelines, to 
recommend that the model be used to estimate the 
98th percentile visibility impairment rather than 
the highest daily impact value. ‘‘Most important, 
the simplified chemistry in the model tends to 
magnify the actual visibility effects of that source. 
Because of these features and the uncertainties 
associated with the model, we believe it is 
appropriate to use the 98th percentile—a more 
robust approach that does not give undue weight to 
the extreme tail of the distribution.’’ (see 70 FR 
39104, 39121). 

67 See final FIP action on September 27, 2016 (81 
FR 66332) as corrected on October 4, 2016 (81 FR 
68319) and the associated FIP TSD, titled 
‘‘AR020.0002–00 TSD for EPA’s Proposed Action 
on the AR RH FIP’’ which was included in the SIP 
submittal from the State and in the docket of this 

Continued 

4. Analysis of Projected Emission 
Reductions Achievable Through BART 
Alternative 

Pursuant to 40 CFR 51.308(e)(2)(i)(D), 
the SIP must also include an analysis of 
the projected emission reductions 
achievable through the BART 
alternative measure. The estimated 
annual emission reductions achievable 
with the BART alternative can be seen 
in Table 6. The BART alternative would 
result in a decrease in SO2, NOX, and 
PM10 emissions from the baseline for 

both power boilers. The BART 
alternative results in greater emission 
reductions of NOX and PM10 than the 
BART controls. The implemented BART 
alternative controls would reduce NOX 
and PM10 emissions by 1,096 and 111 
tpy, respectively, from the baseline. The 
BART alternative reduces fewer SO2 
emissions compared to the BART 
controls (BART achieves 3,051 tpy SO2 
reduction) but still achieves a decrease 
of 1,637 tpy SO2 from the baseline. 
Since the distribution of emission 

reductions between the BART 
alternative and BART are slightly 
different, the State conducted 
dispersion modeling to determine 
differences in visibility improvement 
between BART and the alternative 
measure as discussed in section II.B.5. 
We propose to find that ADEQ has met 
the requirement in this section for 
reporting an analysis of the projected 
emission reductions achievable through 
the BART alternative measure under 40 
CFR 51.308(e)(2)(i)(D). 

TABLE 6—DOMTAR EMISSION REDUCTIONS ACHIEVABLE WITH THE BART ALTERNATIVE 

Condition 
Power boilers 1 and 2 total emissions (tpy) 

SO2 NOX PM10 

Baseline ....................................................................................................................................... 3,544.3 3,215.8 490.6 
BART Alternative ......................................................................................................................... 1,907.5 2,120.3 380.18 
Emission Reduction ..................................................................................................................... 1,637 1,096 111 

5. Determination That Alternative 
Achieves Greater Reasonable Progress 
Than BART 

Pursuant to 40 CFR 51.308(e)(2)(i)(E), 
the State must provide a determination 
under 40 CFR 51.308(e)(3) or otherwise 
based on the clear weight of evidence 
that the alternative measure achieves 
greater reasonable progress than BART. 
Based on the data provided by Domtar 
in the BART alternative analysis, ADEQ 
performed a clear weight of evidence 
approach to determine whether the 
Ashdown Mill satisfies the requirements 
of 40 CFR 51.308(e)(2)(i)(E). Factors 
which can be used in a weight of 
evidence determination in this context 
may include, but are not limited to, 
future projected emissions levels under 
the alternative as compared to under 
BART and future projected visibility 
conditions under the two scenarios. 
When comparing the summary of 
overall emission reductions in Tables 5 
and 6, the BART alternative achieves 
greater emission reductions than the 
BART controls for NOX and PM10, but 
not for SO2. Because the BART controls 
achieve higher SO2 emission reductions 
than the BART alternative, the State also 
relied on a modeling analysis to support 
its conclusion that Domtar’s BART 
alternative is better than BART.64 This 
weight of evidence analysis is based on 
the comparison of emissions under the 
BART and alternative control scenarios, 
as well as a modified version of the two- 
part modeling test set forth in 40 CFR 
51.308(e)(3), and described in section 
I.D of this action. The State used an air 

quality modeling methodology approach 
using the maximum 98th percentile 
visibility impact of three modeled years 
using the CALPUFF model instead of 
modeled visibility conditions for the 
twenty percent best and worst days. 
This modeling approach differs from the 
modeling contemplated under 40 CFR 
51.308(e)(3) for BART alternatives. 
However, this approach is consistent 
with the approach recommended by the 
BART guidelines 65 for comparing 
different control options at a single 
source when developing BART 
determinations relying on the 98th 
percentile visibility impact as the key 
metric,66 and is also consistent with the 
methodology followed in EPA’s 2016 
FIP BART determination for Domtar. 
This approach is, therefore, acceptable 
for the comparison of the proposed 
BART alternative to the FIP BART for 
Domtar since it is the same modeling 
used to determine BART in the FIP, and 

the BART alternative is focused on only 
the BART sources at Domtar. 

ADEQ considered two methods of 
modeling evaluation provided by 
Domtar for this approach of using the 
maximum 98th percentile visibility 
impact. Method 1 assesses visibility 
impairment on a per source per 
pollutant basis and does not account for 
the full chemical interaction of 
emissions from the two boilers. Method 
1 was performed to create a direct 
comparison with the approach that the 
EPA used in the Arkansas Regional 
Haze FIP, based on the modeling 
submitted by Domtar in the 2014 
analysis. The 2014 Domtar analysis and 
the FIP focused on modeling each unit 
and pollutant separately to evaluate the 
potential visibility benefit from specific 
controls at each unit to inform the 
BART determination. In method 2, all 
sources and pollutants were combined 
into a single modeling run per year for 
the baseline and each control scenario. 
Method 2 allows for interaction of the 
pollutants from both boilers, as emitted 
pollutants from each unit disperse and 
compete for the same reactants in the 
atmosphere, providing modeled overall 
impacts due to emissions from both 
units. The State followed the same 
general CALPUFF modeling protocol 
and used the same meteorological data 
inputs for the BART alternative 
assessment as discussed in Appendix B 
to the FIP TSD.67 Only the modeled 
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action. See Docket No. EPA–R06–OAR–2015–0189 
for a detailed discussion of the FIP modeled 
emission rates and results of the visibility 
modeling. 

68 See Table 4 of the Arkansas Regional Haze 
Phase III SIP revision to see the method 1 results 
(page 11). 

69 See Table 5 (page 12) of the Arkansas Regional 
Haze Phase III submittal for a comparison of the 

cumulative visibility improvement under BART 
versus the BART alternative. See also the associated 
September 4, 2018, ‘‘Ashdown Mill BART 
Alternative TSD’’ which was included in the SIP 
submittal from the State and in the docket of this 
action in Docket No. EPA–R06–OAR–2015–0189. 

70 Associated with the approved PM10 BART 
determination for Power Boiler No. 1 in the 2008 

SIP and the FIP BART determinations for SO2, NOX, 
and PM10 for Power Boilers No. 1 and 2. 

71 See Appendix C ‘‘Supplemental BART 
Determination Information Domtar A.W. LLC, 
Ashdown Mill (AFIN 41–00002),’’ originally dated 
June 28, 2013 and revised on May 16, 2014, 
prepared by Trinity Consultants Inc. in conjunction 
with Domtar A.W. LLC. 

emission rates change to represent the 
modeled scenarios for each method. 

Domtar completed the BART 
alternative analysis using both methods 
and documented that the proposed 
BART alternative results in greater 
visibility improvement than the BART 
controls at Caney Creek and on average 
across the four Class I areas. The 
modeled baseline visibility impairment, 
in deciviews (dv), was compared to the 
modeled visibility impairment under 
the implementation of the modeled 
control scenarios for BART and the 

BART alternative. ADEQ included an 
analysis utilizing method 1 that shows 
that the BART alternative controls 
achieve greater overall reductions in 
visibility impairment (Ddv) from the 
baseline cumulatively across the four 
Class I areas when compared to BART 
(0.549 Ddv for the alternative versus 
0.473 Ddv for BART).68 ADEQ also 
included the visibility improvement 
anticipated (see Tables 7 and 8) at each 
Class I area utilizing method 2 (the full 
chemistry assessment method).69 ADEQ 
determined that the visibility benefits 

contained in Table 7 from method 2 and 
the BART determinations 70 in Table 2 
(see section II.B.3) form an appropriate 
BART benchmark for the purposes of 
the evaluation of Domtar’s BART 
alternative. We agree with ADEQ that 
because method 2 provides for the full 
chemical interaction of emissions from 
both power boilers, method 2 analysis 
results shown in Tables 7 and 8 are a 
more reliable assessment of the 
anticipated overall visibility 
improvement of controls than method 1 
analysis results under each scenario. 

TABLE 7—METHOD 2—VISIBILITY IMPROVEMENT FROM BART CONTROLS (98TH PERCENTILE IMPACTS) MAX OF THREE 
MODELED YEARS 

Unit Class I area Baseline (dv) BART (dv) 

Visibility 
improvement 
from controls 

(Ddv) 

Both Boilers ...................................... Caney Creek Wilderness .............................................. 1.137 0.776 0.361 
Upper Buffalo Wilderness ............................................. 0.163 0.103 0.060 
Hercules-Glades Wilderness ........................................ 0.118 0.057 0.061 
Mingo National Wildlife Refuge .................................... 0.072 0.038 0.034 

Total .......................................... ....................................................................................... 1.49 0.974 0.516 

TABLE 8—METHOD 2—VISIBILITY IMPROVEMENT FROM BART ALTERNATIVE CONTROLS (98TH PERCENTILE IMPACTS) MAX 
OF THREE MODELED YEARS 

Unit Class I area Baseline (dv) BART 
alternative (dv) 

Visibility 
improvement 
from controls 

(Ddv) 

Both boilers ...................................... Caney Creek Wilderness .............................................. 1.137 0.753 0.384 
Upper Buffalo Wilderness ............................................. 0.163 0.104 0.059 
Hercules-Glades Wilderness ........................................ 0.118 0.069 0.049 
Mingo National Wildlife Refuge .................................... 0.072 0.044 0.028 

Total .......................................... ....................................................................................... 1.49 0.97 0.520 

The BART alternative modeling in 
Table 8 demonstrates that visibility does 
not degrade in any Class I area from the 
baseline and shows greater visibility 
improvement at Caney Creek and 
cumulatively across the four impacted 
Class I areas than the modeled BART 
controls in Table 7. Despite a smaller 
reduction in SO2 emissions than BART 
(a 1,414 tpy SO2 difference), the BART 
alternative results in 300 tpy fewer NOX 
emissions and 157 tpy fewer PM10 
emissions compared to BART. The 
additional reduction in NOX emissions 
under the BART alternative controls 
results in more overall modeled 

visibility improvement than BART even 
with the smaller reduction in SO2 
emissions. Greater visibility 
improvement occurs because Domtar’s 
baseline NOX emissions contribute more 
to visibility impairment across all four 
Class I areas for Power Boiler No. 1, and 
also contribute more at Caney Creek for 
Power Boiler No. 2 than other 
pollutants.71 Specifically, for Power 
Boiler No. 1, baseline modeled NO3

¥

 

and NO2 impacts have the highest 
contribution to visibility impairment at 
all Class I areas. For Power Boiler No. 
2, baseline modeled NO3

¥ and NO2 
impacts are the primary driver for 

visibility impacts at Caney Creek, which 
is the Class I area impacted the most by 
the Domtar units. As a result, for Power 
Boiler No. 2, the visibility impacts 
resulting from NOX at Caney Creek 
outweigh SO4

2¥ species contributions 
(from SO4

2¥ precursors) to impacts at 
the other three Class I areas combined 
(see Table 9). The baseline visibility 
impacts and the benefits modeled under 
the control scenarios at Caney Creek are 
significantly larger than at the other 
Class I areas. 

VerDate Sep<11>2014 18:26 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00054 Fmt 4702 Sfmt 4702 E:\FR\FM\16MRP1.SGM 16MRP1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS



14859 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Proposed Rules 

72 See 80 FR 18944, 18978–18989 (April 8, 2015) 
and 81 FR 66332, 66347 (September 27, 2016). 

73 This data is based on the CALPUFF modeling 
provided by Domtar and relied on by the State in 

the Phase III SIP. See ‘‘EPA—CALPUFF summary 
for Method 2.xlsx’’ for the EPA’s summary of the 
modeling data, available in the docket for this 
action. 

74 See 70 FR 39104, 39121 (July 6, 2005), Regional 
Haze Regulations and Guidelines for Best Available 
Retrofit Technology (BART) Determinations. 

TABLE 9—BASELINE CALPUFF MODELED POLLUTANT SPECIES CONTRIBUTIONS TO IMPACTS FROM POWER BOILERS NO 
1 AND 2 * 

Unit Class I area 
98th Percentile 

visibility 
impacts (dv) 

Species contribution to impacts 

% 
SO4

2¥

 

% 
NO3

¥

 

% 
PM10 

% 
NO2 

Power Boiler No. 1 ..... Caney Creek Wilderness ............ 0.335 2.23 85.26 6.68 5.83 
Upper Buffalo Wilderness ........... 0.038 2.75 85.89 8.03 3.32 
Hercules-Glades Wilderness ....... 0.020 2.70 91.82 3.94 1.55 
Mingo National Wildlife Refuge ... 0.014 4.03 90.06 5.13 0.78 

Power Boiler No. 2 ..... Caney Creek Wilderness ............ 0.844 22.04 70.68 4.58 2.69 
Upper Buffalo Wilderness ........... 0.146 76.99 20.76 2.26 0 
Hercules-Glades Wilderness ....... 0.105 61.17 37.68 1.06 0.09 
Mingo National Wildlife Refuge ... 0.065 81.46 15.47 3.07 0 

* Max values among the three modeled years. 

ADEQ determined that the BART 
alternative controls reduce the overall 
visibility impairment from the baseline 
by 0.520 Ddv for method 2 and is greater 
than the overall visibility improvement 
modeled under BART, which is 0.516 
Ddv. ADEQ noted that the most 
impacted Class I area, Caney Creek 
(1.137 dv baseline impairment), 
improves the greatest (0.384 Ddv) with 
the BART alternative for method 2, and 
would experience greater visibility 
improvement under the BART 
alternative scenario than under the 
BART scenario, which improves by 
0.361 Ddv. Given that baseline impacts 
at Caney Creek are much larger than 
impacts at the other Class I areas, it is 
reasonable to give greater weight to 
visibility benefits at Caney Creek due to 
the alternative over BART. The baseline 
visibility impacts and the level of 
visibility benefit from controls at the 

other three Class I areas are smaller than 
those at Caney Creek and well below the 
0.5 dv threshold used by the State to 
determine if a source contributes to 
visibility impairment at a Class I area. 
We took this same approach in our 2016 
FIP to emphasize the visibility benefits 
at Caney Creek when considering 
different potential BART controls. Our 
FIP analysis also showed that the 
anticipated visibility benefits due to 
potential BART controls at the other 
three Class I areas were much smaller.72 

Tables 10 and 11, provided by the 
EPA to complement the State’s analysis, 
compare the average visibility impact 
across the top ten highest impacted days 
at each Class I area (average 8th to 17th 
highest).73 This analysis provides a 
broader look at those days with the 
highest impacts at each Class I area. The 
results are consistent with the State’s 
analysis based on the 98th percentile 

day, which was selected as 
representative of the highest impact (the 
8th highest day).74 The average results 
across the top ten highest impacted days 
also support that it is appropriate to 
focus on Caney Creek impacts (0.9819 
dv baseline impairment) since they are 
much larger than impacts at the other 
Class I areas (see Table 10). The BART 
alternative results in more visibility 
improvement at Caney Creek and 
slightly less at the other Class I areas 
when compared to the BART limits, but 
the visibility improvement at Caney 
Creek outweighs the difference in 
visibility benefit at the other three Class 
I areas altogether. On average, (see Table 
11) the BART alternative controls 
achieve greater overall visibility 
improvement from the baseline 
compared to BART for the ten highest 
impacted days (0.439 Ddv for the 
alternative versus 0.423 Ddv for BART). 

TABLE 10—AVERAGE MODELED VISIBILITY IMPACTS OF THE TEN HIGHEST IMPACTED DAYS 
[Average 8th–17th highest] 

Area 

Visibility impacts (dv) 
(max of three modeled years) 

Baseline FIP limits Alternative 

Caney Creek Wilderness ............................................................................................................. 0.982 0.692 0.655 
Hercules-Glades Wilderness ....................................................................................................... 0.086 0.045 0.053 
Mingo National Wildlife Refuge ................................................................................................... 0.066 0.031 0.039 
Upper Buffalo Wilderness ............................................................................................................ 0.138 0.082 0.087 

Total ...................................................................................................................................... 1.273 0.850 0.834 
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75 This data is based on the CALPUFF modeling 
provided by Domtar and relied on by the State in 
the Phase III SIP revision. See ‘‘EPA—CALPUFF 

summary for Method 2.xlsx’’ for the EPA’s 
summary of the modeling data, available in the 
docket for this action. 

76 71 FR 60622 (October 13, 2006). 

TABLE 11—AVERAGE VISIBILITY IMPROVEMENT OF THE TEN HIGHEST IMPACTED DAYS 
[Average 8th–17th highest] 

Area 

Visibility improvement (Ddv) 
(max of three modeled years) 

BART BART 
alternative 

Caney Creek Wilderness ......................................................................................................................................... 0.290 0.327 
Hercules-Glades Wilderness ................................................................................................................................... 0.041 0.034 
Mingo National Wildlife Refuge ............................................................................................................................... 0.035 0.027 
Upper Buffalo Wilderness ........................................................................................................................................ 0.057 0.051 

Total .................................................................................................................................................................. 0.423 0.439 

Table 12, also provided by the EPA to 
complement the State’s analysis, 
evaluates the modeled number of days 
impacted by Domtar over 1.0 dv and 0.5 
dv for each scenario at each Class I 
area.75 These metrics provide additional 
information comparing the frequency 
and duration of higher visibility 
impacts. Caney Creek is the only Class 
I area with days of modeled visibility 

impacts from Domtar greater than 0.5 
dv. Overall, the FIP limits and the BART 
alternative both significantly reduce the 
number of impacted days over 1.0 dv 
and 0.5 dv from the baseline at Caney 
Creek. Table 12 shows that both the FIP 
limits and the BART alternative reduce 
the total modeled days with visibility 
impacts over 1.0 dv from fifteen days in 
the baseline to four days for each 

scenario. For days with modeled 
visibility impacts over 0.5 dv, the FIP 
limits reduce the number of days from 
82 to 36, compared to the BART 
alternative which reduces the number to 
37 days. This metric of days impacted 
over 0.5 dv very slightly favors the FIP 
limits over the BART alternative. 

TABLE 12—MODELED NUMBER OF DAYS WITH VISIBILITY IMPACTS OVER 0.5 DV AND 1.0 DV 

Area 

Baseline 
(days) 

FIP limits 
(days) 

Alternative 
(days) 

Ddv 
≥0.5 

Ddv 
≥1.0 

Ddv 
≥0.5 

Ddv 
≥1.0 

Ddv 
≥0.5 

Ddv 
≥1.0 

2001 ............ Caney Creek .................................................................. 41 10 23 4 23 3 
Upper Buffalo, Hercules-Glades, and Mingo ................. 0 0 0 0 0 0 

2002 ............ Caney Creek .................................................................. 22 4 7 0 8 1 
Upper Buffalo, Hercules-Glades, and Mingo ................. 0 0 0 0 0 0 

2003 ............ Caney Creek .................................................................. 19 1 6 0 6 0 
Upper Buffalo, Hercules-Glades, and Mingo ................. 0 0 0 0 0 0 

Total ..... Caney Creek .................................................................. 82 15 36 4 37 4 
Upper Buffalo, Hercules-Glades, and Mingo ................. 0 0 0 0 0 0 

In accordance with our regulations 
governing BART alternatives, we 
support the use of a weight of evidence 
determination as an alternative to the 
methodology set forth in 40 CFR 
51.308(e)(3).76 In evaluating Arkansas’ 
weight of evidence demonstration, we 
have evaluated ADEQ’s analysis and 
additional model results (relying 
primarily on the analysis of the 98th 
percentile impacts at Caney Creek), the 
analysis of emission reductions, and the 
analysis of Domtar’s visibility impacts 
due to NO3

¥ compared to SO4
2 ¥, 

which all support the conclusion that 
the BART alternative provides for 
greater reasonable progress than BART. 
In addition, we also considered our 
analysis of the ten highest impacted 
days and our analysis of the number of 

days impacted over 0.5 dv and 1.0 dv. 
Our analysis of the ten highest impacted 
days similarly supports the conclusion 
that the BART alternative provides for 
greater reasonable progress than BART, 
but the analysis of the number of days 
impacted over 0.5 dv and 1.0 dv slightly 
favored BART over the BART 
alternative. This single metric, however, 
on which BART performed better than 
the BART alternative (days impacted 
over 0.5 dv) is not sufficient to outweigh 
the substantial evidence presented using 
the other metrics as to the relatively 
greater benefits of the BART alternative 
over BART. Based on this weight of 
evidence analysis of emission 
reductions and visibility improvement 
by the State (using the 98th percentile 
metric) as complemented by the EPA’s 

analysis of the ten highest impacted 
days and number of days impacted over 
0.5 dv and 1.0 dv, we propose to 
approve the determination by the State 
that the BART alternative achieves 
greater reasonable progress than BART 
under 40 CFR 51.308(e)(2)(i)(E). 

C. Requirement That Emission 
Reductions Take Place During the 
Period of the First Long-Term Strategy 

Pursuant to 40 CFR 51.308(e)(2)(iii), 
the State must ensure that all necessary 
emission reductions take place during 
the period of the first long-term strategy 
for regional haze, i.e. the first regional 
haze implementation period for 
Arkansas. To meet this requirement, the 
State must provide a detailed 
description of the alternative measure, 
including schedules for 
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77 See Minor Modification Letter entitled, 
‘‘Application for Minor Modification Determination 
of Qualifying Minor Modification,’’ included with 
the SIP revision and in the docket for this action. 

78 See letter from Domtar to ADEQ entitled, 
‘‘Demonstration of Compliance with Proposed 
BART Alternative,’’ included with the SIP revision 
documenting compliance with the Phase III SIP 
emission limits. 

79 Based on the January 2016 stack testing, it was 
found that the actual PM10 emissions from Power 

Boiler No. 2 are 0.059 lb/MMBtu (thirteen percent 
of the MACT standard of 0.44 lb/MMBtu), which 
Domtar estimated to equal 34 pph based on a heat 
input of 569 MMBtu/hr during testing. 

80 See information provided in letters dated 
December 20, 2018, and January 19, 2017, 
submitted by Domtar to ADEQ. These letters can be 
found in the ‘‘Documentation of Compliance with 
Phase III SIP Emission Limits’’ section of the 
Arkansas Regional Haze Phase III SIP revision. 

81 See letters from Domtar to ADEQ dated 
February 21, 2019; March 15, 2019; April 16, 2019; 
and May 16, 2019. These letters can be found in the 
‘‘Documentation of Compliance with Phase III SIP 
Emission Limits’’ section of the Arkansas Regional 
Haze Phase III SIP revision. 

82 The PM10 emission rates were based on the 
0.059 lb/MMBtu stack testing result (thirteen 
percent of the MACT standard, 0.44 lb/MMBtu) and 
a maximum heat input capacity of the boiler of 820 
MMBtu/hr. 

implementation, the emission 
reductions required by the program, all 
necessary administrative and technical 
procedures for implementing the 
program, rules for accounting and 
monitoring emissions, and procedures 
for enforcement. 

While the BART alternative emission 
limits became enforceable by the State 
immediately upon issuance of a minor 
modification letter sent by the State to 
Domtar on February 28, 2019,77 the 
State notes in its Phase III SIP revision 
that Domtar provided documentation 
demonstrating that Power Boilers No. 1 
and 2 have actually been operating at 
emission levels below the BART 
alternative emission limits since 
December 2016. This documentation 
included a letter dated December 20, 

2018, submitted to ADEQ by Domtar,78 
providing emissions data for Power 
Boilers No. 1 and 2 from December 2016 
to November 2018. The letter noted that 
because Power Boiler No. 1 has been in 
standby mode, it has emitted zero 
emissions since early 2016. The letter 
also provided continuous emissions 
monitoring system (CEMS) daily average 
and thirty-day rolling average emissions 
data for SO2 and NOX for Power Boiler 
No. 2 from December 1, 2016 through 
November 30, 2018. Based on this 
CEMS data (see Table 13), the highest 
thirty-day rolling averages for Power 
Boiler No. 2 were found to be 294 pph 
SO2 and 179 pph NOX, which are below 
the BART alternative emission limits of 
435 pph SO2 and 293 pph NOX. The 

December 20, 2018 letter explained that 
compliance with the PM10 BART 
alternative limit for Power Boiler No. 2 
is demonstrated via compliance with 
the Boiler MACT. Based on previous 
compliance stack testing results 
conducted by Domtar in January 2016, 
PM10 emissions for Power Boiler No. 2 
are equal to 34 pph PM10,79 which is 
below the BART alternative PM10 
emission limit of 81.6 pph PM10.80 
Based on this demonstration, we are 
proposing to find that Power Boilers No. 
1 and No. 2 at the Ashdown Mill satisfy 
the timing requirements of 40 CFR 
51.308(e) that the necessary emission 
reductions associated with the BART 
alternative occur during the first long- 
term strategy for regional haze. 

TABLE 13—ACTUAL EMISSIONS FOR POWER BOILER NO. 2 FROM DECEMBER 2016 THROUGH NOVEMBER 2018 

Date 

Emission rates, (pph) 
(based on maximum of thirty-day rolling 

averages) 

SO2 NOX PM10 

December 2016 through November 2018 ................................................................................... 294 (¥141) 179 (¥114) 34 (¥47.6) 

* The numbers in parentheses indicate an increase (+) or decrease (¥) in emissions from the BART alternative rates of 435 pph SO2; 293 pph 
NOX; and 81.6 pph PM10. 

Domtar submitted additional letters to 
ADEQ containing CEMS emission data 
from January 2018 to April 2019.81 This 
CEMS data demonstrates continued 
compliance for Power Boilers No. 1 and 
2 by showing emission levels below the 
BART alternative emission limits 
beyond 2018 (see Table 14). Domtar 
noted that Power Boiler No. 1 continued 

to be in standby mode and that its 
emissions have continued to be zero 
since early 2016. The Domtar letters also 
noted that the CEMS daily average and 
thirty-day rolling average emissions for 
SO2 and NOX were below the BART 
alternative limits for each month from 
January 2018 to April 2019. 
Additionally, based on the previous 

January 2016 Boiler MACT stack testing 
results, actual PM10 emissions from 
Power Boiler No. 2 were conservatively 
estimated to be 48 pph PM10, which is 
below the BART alternative emission 
limit of 81.6 pph PM10 for Power Boiler 
No. 2.82 

TABLE 14—ACTUAL EMISSIONS FOR POWER BOILER NO. 2 FROM JANUARY 2019 TO APRIL 2019 

Date 

Emission rates, (pph) * 
(based on maximum of thirty-day rolling 

averages) 

SO2 NOX PM10 

January 2019 ............................................................................................................................... 280 (¥155) 170 (¥123) 48 (¥33.6) 
February 2019 ............................................................................................................................. 305 (¥130) 178 (¥115) 48 (¥33.6) 
March 2019 .................................................................................................................................. 270 (¥165) 153 (¥140) 48 (¥33.6) 
April 2019 ..................................................................................................................................... 250 (¥185) 137 (¥156) 48 (¥33.6) 

* The numbers in parentheses indicate an increase (+) or decrease (¥) in emissions from the BART alternative rates of 435 pph SO2; 293 pph 
NOX; and 81.6 pph PM10. 
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83 See 64 FR 35714, 35742 (July 1, 1999); see also 
70 FR 39104, 39143 (July 6, 2005). 

84 See Memorandum from Lydia Wegman and 
Peter Tsirigotis, 2002 Base Year Emission Inventory 
SIP Planning: 8-hr Ozone, PM2.5, and Regional Haze 
Programs, November 8, 2002. 

85 See Plantwide Conditions #32 to #43 from 
permit #0287–AOP–R22. For compliance with the 
CAA Regional Haze Program’s requirements for the 
first planning period, the No. 1 and 2 Power Boilers 
are subject-to-BART alternative measures consistent 
with 40 CFR 51.308. These Plantwide Conditions 
state that the terms and conditions of the BART 
alternative measures are to be submitted to the EPA 

for approval as part of the Arkansas SIP, which 
ADEQ has done through submittal of the Phase III 
SIP revision. The Plantwide Conditions also state 
that upon initial EPA approval of the permit into 
the SIP, the permittee shall continue to be subject 
to the conditions as approved into the SIP even if 
the conditions are revised as part of a permit 
amendment until such time as the EPA approves 
any revised conditions into the SIP. The permittee 
shall remain subject to both the initial SIP-approved 
conditions and the revised conditions, until the 
EPA approves the revised conditions. 

86 See Minor Modification Letter entitled, 
‘‘Application for Minor Modification Determination 
of Qualifying Minor Modification,’’ included with 
the SIP revision and in the docket for this action. 

87 Under APCEC Reg. 26.1007, ‘‘a source may 
make the change proposed in its minor permit 
modification application upon receipt of written 
notification from the Department.’’ After the source 
makes the proposed change and until the 
Department takes action on the minor modification 
application, the source ‘‘must comply with both the 
applicable requirements governing the change and 
the proposed permit terms and conditions.’’ 

88 A thirty-day boiler operating day rolling 
average is defined as the arithmetic average of thirty 
consecutive daily values in which there is any hour 
of operation, and where each daily value is 
generated by summing the pounds of pollutant for 
that day and dividing the total by the sum of the 
hours the boiler was operating that day. A day is 
from 6 a.m. one calendar day to 6 a.m. the following 
calendar day. 

89 AP–42, Compilation of Air Pollutant Emission 
Factors, has been published since 1972 as the 
primary compilation of the EPA’s emission factor 
information. It contains emission factors and 
process information for more than 200 air pollution 
source categories. The emission factors have been 
developed and compiled from source test data, 
material balance studies, and engineering estimates. 
The Fifth Edition of AP–42 was published in 
January 1995. Since then, the EPA has published 
supplements and updates to the fifteen chapters 
available in Volume I, Stationary Point and Area 
Sources. 

90 This is a notice to ADEQ that indicates that a 
unit is being taken permanently out-of-service. 

We propose to conclude that the State 
has adequately addressed the applicable 
provisions under 40 CFR 
51.308(e)(2)(iii) to ensure all reductions 
take place during the period of the first 
long-term strategy. 

D. Demonstration That Emission 
Reductions From Alternative Measure 
Will Be Surplus 

Pursuant to 40 CFR 51.308(e)(2)(iv), 
the SIP must demonstrate that the 
emission reductions resulting from the 
alternative measure will be surplus to 
those reductions resulting from 
measures adopted to meet requirements 
of the CAA as of the baseline date of the 
SIP. When promulgating this 
requirement in 1999, the EPA explained 
that emission reductions must be 
‘‘surplus to other Federal requirements 
as of the baseline date of the SIP, that 
is, the date of the emission inventories 
on which the SIP relies.’’ 83 The baseline 
date for the 2008 Arkansas Regional 
Haze SIP emission inventory was 
previously established as 2002 during 
SIP planning stages for the first 
implementation period.84 In the 
Arkansas Regional Haze Phase III SIP 
revision, ADEQ states that the BART 
alternative emission reductions are 
based on operational changes for 
Domtar and are surplus to reductions as 
of the baseline of the 2008 Arkansas 
Regional Haze SIP. We agree with the 
State that the emission reductions 
required by the State’s BART alternative 
are additional and will not result in 
double-counting of reductions from 
other Federal requirements since they 
will occur after the original 2002 
emission inventory. Therefore, we 
propose to find that the Domtar BART 
alternative meets the requirements of 40 
CFR 51.308(e)(2)(iv). 

E. Implementation of the BART 
Alternative Through Permit Conditions 

The Arkansas Regional Haze Phase III 
SIP revision incorporates certain 
provisions of the permit that became 
effective August 1, 2019 and includes 
all conditions for implementing the 
Domtar BART alternative and making it 
enforceable in practice.85 The emission 

limits became enforceable by the State 
immediately upon issuance of the minor 
modification letter sent to Domtar on 
February 28, 2019.86 87 The final permit 
revision that became effective August 1, 
2019 (0287–AOP–R22) includes 
plantwide conditions 32 through 43 that 
contain enforceable emission limits for 
NOX, SO2, and PM10 (see Table 1) as 
well as compliance requirements for the 
power boilers. Compliance with SO2, 
NOX and PM10 emissions limits (0.5, 
191.1, and 5.2 pph, respectively) for 
Power Boiler No. 1 is based on a thirty- 
day boiler operating day rolling 
average 88 based on natural gas fuel 
usage records and the following AP–42 
emission factors: 0.6 lb SO2/MMscf, 280 
lb NOX/MMscf, and 7.6 lb PM10/MMscf 
(conditions 32 and 33).89 In the event 
Power Boiler No. 1 is permanently 
retired, the BART alternative limits and 
conditions applicable to Power Boiler 
No. 1 shall be satisfied by the 
permanent retirement and ADEQ receipt 
of a disconnection notice (condition 34). 
Records showing compliance for Power 
Boiler No. 1 are required and shall be 
retained for at least five years and made 
available to ADEQ or EPA upon request 

(condition 36). Compliance with SO2, 
NOX, and PM10 emission limits (435, 
293, and 81.6 pph, respectively) for 
Power Boiler No. 2 is based on a thirty- 
day boiler operating day rolling average 
(condition 37). Compliance with the 
SO2 and NOX emission limits for Power 
Boiler No. 2 is based on CEMS data that 
is subject to 40 CFR part 60, as amended 
(condition 38). Since Power Boiler No. 
2 is subject to 40 CFR part 63 subpart 
DDDDD, the applicable PM10 
compliance demonstration requirements 
under the Boiler MACT shall be utilized 
to demonstrate compliance for PM10 
emissions (condition 41). If Power 
Boiler No. 2 switches to natural gas 
combustion, the applicable natural gas 
AP–42 emission factors of 0.6 lb SO2/ 
MMscf, 280 lb NOX/MMscf, and 7.6 lb 
PM10/MMscf in conjunction with 
natural gas fuel usage records (condition 
40) shall be used to demonstrate 
compliance with the BART emission 
limits. In the event Power Boiler No. 2 
is permanently retired, the BART 
alternative limits and conditions 
applicable to Power Boiler No. 2 shall 
be satisfied by the permanent retirement 
and ADEQ receipt of a disconnection 
notice (condition 39).90 Records 
showing compliance for Power Boiler 
No. 2 are required and shall be retained 
for at least five years and made available 
to ADEQ or EPA upon request 
(condition 43). With the EPA 
concurrence with the State, Domtar may 
request alternative sampling or 
monitoring methods that are equivalent 
to the methods specified in conditions 
32 to 35 for Power Boiler No. 1, and in 
conditions 37 to 41 for Power Boiler No. 
2 (conditions 35 and 42). We propose to 
approve these specific plantwide permit 
provisions for the BART alternative as 
source-specific SIP requirements. 

F. EPA’s Conclusion on Arkansas’ BART 
Alternative Determination for Domtar 

We are proposing to find that the 
State submitted as part of their Arkansas 
Regional Haze Phase III SIP revision all 
of the required plan elements under 40 
CFR 51.308(e)(2) and documentation of 
all required analyses for the BART 
alternative determination. We are 
proposing to find that the State 
demonstrated through a clear weight of 
evidence approach that the BART 
alternative achieves greater reasonable 
progress than would be achieved 
through the installation and operation of 
BART. The State also established that 
all necessary emission reductions took 
place during the period of the first long- 
term strategy, and that no double- 
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91 The emission limits and estimated annual 
emission reductions under the BART alternative are 
presented in Tables 1 and 6, respectively. 

92 See 40 CFR 51.308(d). The State must evaluate 
and determine the emission reduction measures 
that are necessary to make reasonable progress by 
considering the costs of compliance, the time 
necessary for compliance, the energy and non-air 
quality environmental impacts of compliance, and 
the remaining useful life of any potentially affected 
anthropogenic source of visibility impairment. 

93 Guidance for Setting Reasonable Progress Goals 
Under the Regional Haze Program, June 1, 2007, 
memorandum from William L. Wehrum, Acting 
Assistant Administrator for Air and Radiation, to 
EPA Regional Administrators, EPA Regions 1–10 
(pp. 4–2, 4–3, and 5–1). 

counting of emission reductions would 
occur but would be surplus to those 
from other Federal requirements as of 
2002, the baseline date for the 2008 
SIP.91 The BART alternative limits in 
this proposed action are enforceable by 
the State through certain provisions in 
Permit No. 0287–AOP–R22. These 
specific permit conditions have been 
submitted as part of the Arkansas 
Regional Haze Phase III SIP submittal as 
source-specific SIP requirements. 

We, therefore, propose to approve the 
BART alternative demonstration for 
Domtar as meeting the applicable 
requirements under 40 CFR 51.308(e)(2). 
We also propose to approve the specific 
plantwide permit provisions for the 
BART alternative as source-specific SIP 
requirements. We propose to withdraw 
the SO2, NOX, and PM10 BART emission 
limits in the FIP and associated 
compliance requirements for Domtar 
Power Boiler Nos. 1 and 2; and replace 
them with the State’s SO2, NOX, and 
PM10 BART alternative emission 
limitations and compliance 
requirements in the Arkansas Regional 
Haze Phase III SIP revision. In addition, 
we propose to approve the State’s 
replacement of the current PM10 BART 
determination of 0.07 lb/MMBtu that 
was approved for Power Boiler No. 1 in 
our March 2012 final action on the 2008 
Arkansas Regional Haze SIP with the 
PM10 BART alternative limit. 

G. Consultation With States and Federal 
Land Managers 

The Regional Haze Rule requires 
states to provide the designated FLMs 
with an opportunity for consultation at 
least sixty days prior to holding any 
public hearing on a SIP revision for 
regional haze for the first 
implementation period. Arkansas sent 
emails to the FLMs on August 9, 2018, 
providing notification of the proposed 
SIP revision and electronic access to the 
draft SIP revision and related 
documents. The FLMs did not provide 
comments to Arkansas on the proposed 
SIP revision. 

The Regional Haze Rule at section 
51.308(d)(3)(i) also provides that if a 
state has emissions that are reasonably 
anticipated to contribute to visibility 
impairment in a Class I area located in 
another state, the state must consult 
with the other state(s) in order to 
develop coordinated emission 
management strategies. Since Missouri 
has two Class I areas impacted by 
Arkansas sources, Arkansas sent an 
email to the Missouri Department of 

Natural Resources (MDNR) on August 9, 
2018, providing notification of the 
proposed SIP revision and electronic 
access to the draft and related 
documents. Missouri did not provide 
comments to Arkansas on the proposed 
SIP revision. 

We propose to find that Arkansas 
provided an opportunity for 
consultation to the FLMs and to 
Missouri for the proposed SIP revision, 
as required under section 51.308(i)(2) 
and 51.308(d)(3)(i). 

III. Evaluation of Arkansas’ Long-Term 
Strategy Provisions for Domtar 
Ashdown Mill 

We approved the majority of 
Arkansas’ long-term strategy 
requirements in the 2012 final action on 
the 2008 Arkansas Regional Haze SIP. 
Because we disapproved some of 
ADEQ’s BART determinations and 
disagreed with the calculated RPGs for 
Arkansas’ two Class I areas in that 
action, we disapproved the 
corresponding emission limits and 
schedules of compliance section under 
51.308(d)(3)(v)(C) since that section 
relies on the State having approved 
BART determinations and established 
RPGs as part of its long-term strategy. 
The 2016 FIP later established emission 
limits and included revised RPGs that 
became components of the long-term 
strategy for Arkansas’ Class I areas. The 
EPA-approved Phase I and II SIP 
revisions (mentioned in section I.F of 
this action) replaced all of the 2016 FIP 
BART determinations with enforceable 
SIP measures except for the 
requirements pertaining to the two 
Domtar power boilers. With our 
approval of the Phase II SIP revision, all 
of the elements of the long-term strategy 
were approved except for those 
pertaining to Domtar. ADEQ did not 
revise the long-term strategy elements in 
the Arkansas Regional Haze Phase III 
SIP submittal except for inclusion of 
enforceable emission limitations and 
compliance schedules for Domtar. 
ADEQ is addressing those remaining FIP 
BART requirements for Domtar with the 
BART alternative provisions in section 
II of this action. Based upon this, we 
propose to approve the emission limits 
and schedules of compliance section 
under 51.308(d)(3)(v)(C) pertaining to 
Domtar in the Arkansas Regional Haze 
Phase III SIP submittal. Pending final 
approval of the BART alternative 
requirements for the Domtar Ashdown 
Mill being addressed in this action, 
ADEQ will have satisfied all long-term 
strategy requirements under section 
51.308(d)(3) for the first implementation 
period. 

IV. Evaluation of Reasonable Progress 
Requirements for Domtar Ashdown 
Mill 

On September 27, 2019, in our final 
action on the Arkansas Regional Haze 
SO2 and PM SIP revision, we 
determined that Arkansas had fully 
addressed the reasonable progress 
requirements under section 51.308(d)(1) 
for the first implementation period and 
we agreed with the State’s revised RPGs 
for its Class I areas. In that action, we 
noted that the 2016 FIP BART 
requirements for Domtar were still in 
place but we agreed with the State that 
as long as those requirements continue 
to be addressed by the measures in the 
FIP, nothing further is needed to satisfy 
the reasonable progress requirements for 
the first implementation period. We 
acknowledged in that action that we 
would assess the August 13, 2019, 
Arkansas Regional Haze Phase III SIP 
submittal to address the regional haze 
requirements for Domtar and evaluate 
any conclusions drawn by ADEQ 
regarding the need to conduct a 
reasonable progress analysis for that 
facility. In addition, we stated that we 
would also assess the August 13, 2019, 
submittal to see if changes are needed 
with respect to the revised RPGs, based 
on any differences between the SIP and 
FIP-based measures for Domtar. 

In the Arkansas Regional Haze Phase 
III SIP submittal, which we are 
proposing to approve in this action, the 
BART alternative analysis performed for 
the Domtar power boilers is based, in 
part, on an assessment of the same 
factors that must be addressed in a 
reasonable progress analysis 
establishing the RPGs.92 The 2007 
guidance for reasonable progress 
explains that, ‘‘it is reasonable to 
conclude that any control requirements 
imposed in the BART determination 
also satisfy the RPG-related 
requirements for source review in the 
first RPG planning period. Hence, you 
may conclude that no additional 
emission controls are necessary for 
these sources in the first planning 
period.’’ 93 This rationale applies for 
Domtar since a previous BART 
determination for Domtar was 
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94 See Excel spreadsheet ‘‘Phase III SIP Rev 
RPG.xlsx,’’ which is part of the Arkansas Regional 
Haze Phase III SIP revision and can be found in the 
docket for this proposed rulemaking. 

95 Comprehensive Air Quality Model with 
extensions, i.e. CAMx, is a multi-scale, three- 
dimensional photochemical grid model. 

96 See appendix F6 of the Arkansas Regional Haze 
SO2 and PM SIP revision. 

97 The 2018 RPGs for Caney Creek and Upper 
Buffalo were revised slightly downward from the 
2008 SIP RPGs to 22.47 dv and 22.51 dv for the 
twenty percent worst days. 

98 See Figures 11 and 12 of the Arkansas Regional 
Haze SO2 and PM SIP revision (pages 50–52). 

99 See ‘‘Guidance on Infrastructure State 
Implementation Plan (SIP) Elements under Clean 
Air Act Sections 110(a)(1) and 110(a)(2)’’ by 
Stephen D. Page (Sept. 13, 2013). 

100 See ‘‘Guidance on SIP Elements Required 
Under sections 110(a)(1) and (2) for the 2006 24- 
Hour Fine Particle (PM2.5) National Ambient Air 
Quality Standards (NAAQS)’’ by William T. Harnett 
(September 25, 2009). 

101 Final action approved on February 12, 2018 
(83 FR 5927). 

102 Final action approved on September 27, 2019 
(84 FR 51033). Proposed approval on November 30, 
2018 (83 FR 62204). 

developed in the 2016 FIP. That BART 
analysis was compared to the BART 
alternative controls in the Arkansas 
Regional Haze Phase III SIP submittal. 
As detailed in Section II above, the 
BART alternative measures for Domtar 
result in greater visibility improvement 
than the BART requirements in the FIP 
and the previously approved BART 
PM10 limit for Power Boiler No. 1. We 
propose to agree with ADEQ’s 
conclusion in the Arkansas Regional 
Haze Phase III submittal that nothing 
further is needed to satisfy the 
reasonable progress requirements for the 
first implementation period. 

ADEQ also provided calculations in 
the Arkansas Regional Haze Phase III 
SIP submittal, estimating the effect of 
emission reductions from the BART 
alternative on the 2018 revised RPGs for 
Caney Creek and Upper Buffalo.94 
ADEQ scaled CENRAP’s CAMx 95 2018 
modeled light extinction components 
from Arkansas sources for SO4

2· and 
NO3

¥in proportion to emission 
reductions anticipated for SO2 and NOX 
from the SIP controls in the previously 
approved Phase I and Phase II SIPs, as 
wells as the BART alternative controls 
for Domtar. The estimation of the 
revised 2018 RPGs in the Phase II SIP 
accounted for emission reductions 
anticipated under the FIP for Domtar, 
and the emission reductions due to the 
controls in the Phase I and Phase II SIP 
revisions.96 In our final action on the 
Arkansas Regional Haze SO2 and PM 
SIP revision, we agreed with the State’s 
revised RPGs for its Class I areas.97 We 
note that based on IMPROVE 
monitoring data, both Caney Creek and 
Upper Buffalo Wilderness areas are 
achieving greater visibility improvement 
than the revised 2018 RPGs.98 ADEQ 
estimated that the emission reductions 
from the BART alternative would 
negligibly impact the revised 2018 RPGs 
established in the Phase II SIP revision 
for the twenty percent worst days. As a 
result, ADEQ did not make revisions to 
the 2018 RPGs for its Class I areas in the 
Arkansas Regional Haze Phase III SIP 
submittal. Power Boilers No. 1 and 2 
have been operating at emission levels 

below the BART alternative emission 
limits since December 2016 (as 
discussed in section II.C), so emission 
reductions from Domtar are reflected in 
the current monitoring data which 
shows that current visibility conditions 
are better than the revised 2018 RPGs. 
We propose to agree with ADEQ that the 
BART alternative for Domtar would 
have only a minor impact on the 2018 
RPGs previously established in the 
Phase II SIP revision and that there is no 
need to revise them in conjunction with 
this action. 

We propose to approve the reasonable 
progress components under 40 CFR 
51.308(d)(1) relating to Domtar Power 
Boilers No. 1 and 2. With the approved 
Arkansas Regional Haze SO2 and PM 
SIP revision requirements and the 
Arkansas Regional Haze Phase III BART 
alternative requirements being 
addressed in this proposed action 
(pending final approval), Arkansas will 
have addressed all reasonable progress 
requirements under section 51.308(d)(1) 
and will have a fully-approved regional 
haze SIP for the first implementation 
period. 

V. Evaluation of Arkansas Visibility 
Transport 

On October 4, 2019, the State 
submitted the Arkansas 2015 O3 
NAAQS Interstate Transport SIP 
revision to meet the requirements of 
CAA section 110(a)(2)(D) regarding 
interstate transport for the 2015 O3 
NAAQS. In that proposed SIP submittal, 
Arkansas addressed the prong 4 
visibility transport obligations in section 
110(a)(2)(D)(i)(II) for the 2006 and 2012 
PM2.5 NAAQS; the 2008 and 2015 O3 
NAAQS; the 2010 SO2 NAAQS; and the 
2010 NO2 NAAQS. We are proposing to 
approve these elements in this action. 
All other applicable Infrastructure SIP 
requirements for that SIP submission 
have been or will be addressed in 
separate rulemakings. On August 10, 
2018, the State also submitted a 
discussion on visibility transport in its 
Phase II Arkansas Regional Haze SO2 
and PM SIP revision. In this action, we 
are also proposing to approve that 
portion of the Phase II SIP submittal as 
supplemented by the 2015 O3 NAAQS 
Interstate Transport SIP revision. 

The EPA most recently issued 
guidance for infrastructure SIPs on 
September 13, 2013. The 2013 guidance 
lays out how a state’s infrastructure SIP 
submission may satisfy prong 4.99 The 
guidance indicates that one way that a 

state can satisfy prong 4 requirements is 
with a fully-approved regional haze SIP 
that meets the requirements found in 40 
CFR 51.308 or 309. Requirements under 
40 CFR 51.308(d)(3)(ii) specifically 
require that a state participating in a 
regional planning process include all 
measures needed to achieve its 
apportionment of emission reduction 
obligations agreed upon through that 
process. A fully-approved regional haze 
plan will ensure that emissions from 
sources under an air agency’s 
jurisdiction are not interfering with 
measures required to be included in 
other air agencies’ plans to protect 
visibility. The 2009 guidance,100 which 
the 2013 guidance built upon, explained 
how the development of regional haze 
SIPs was intended to occur in a 
collaborative environment among the 
states. It was envisioned that through 
this process states would coordinate 
emission controls to protect visibility 
and take action to achieve the emission 
reductions relied upon by other states in 
their reasonable progress 
demonstrations. 

Alternatively, the 2013 guidance 
explains that in the absence of a fully- 
approved regional haze SIP, a state may 
meet the prong 4 requirement through a 
demonstration showing that emissions 
within its jurisdiction do not interfere 
with another air agencies’ plans to 
protect visibility. According to the 
guidance, such an infrastructure SIP 
submission would need to include an 
analysis of measures that limit 
visibility-impairing pollutants and 
ensure that the reductions conform with 
any mutually agreed upon regional haze 
RPGs for Class I areas in other states. 

A. Fully-Approved Regional Haze SIP to 
Meet Visibility Transport Requirement 

The State indicated in the October 4, 
2019, Arkansas 2015 O3 NAAQS 
Interstate Transport SIP submittal that a 
fully-approved regional haze SIP will 
meet the prong 4 visibility transport 
requirement of CAA section 
110(a)(2)(D)(i)(II). The Arkansas 
Regional Haze NOX SIP revision (Phase 
I),101 the Arkansas Regional Haze SO2 
and PM SIP revision (Phase II),102 and 
the Arkansas Regional Haze Phase III 
SIP revision, if finalized, together will 
fully address the deficiencies in the 
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103 The CENRAP is a collaborative effort of tribal 
governments, state governments and various federal 
agencies representing the central states (Texas, 
Oklahoma, Louisiana, Arkansas, Kansas, Missouri, 
Nebraska, Iowa, Minnesota; and tribal governments 
included in these states) that provided technical 
and policy tools for the central states and tribes to 
comply with the EPA’s Regional Haze regulations. 

104 77 FR 14604 (March 12, 2012). 

105 See 2008 Arkansas Regional Haze SIP (page 
45). 

106 77 FR 38007 (June 26, 2012). 
107 See Figures 69 to 72 from the Arkansas 2015 

O3 NAAQS Interstate Transport SIP submittal 
(pages 98–102). 

108 Environ International Corporation and 
University of California at Riverside (2007). 

‘‘Technical Support Document for CENRAP 
Emissions and Air Quality Modeling to Support 
Regional Haze State Implementation Plans.’’ 

109 See Alpine Geophysics, LLC (2006) ‘‘CENRAP 
Regional Haze Control Strategy Analysis Plan.’’ 

110 See Tables 15 and 16 from the Arkansas 2015 
O3 NAAQS Interstate Transport SIP submittal (page 
103). 

2008 Arkansas Regional Haze SIP as 
identified in our March 12, 2012 final 
action. If we take final action to approve 
the Phase III SIP submittal, Arkansas 
will have a fully-approved regional haze 
SIP for the first planning period. This 
will ensure that emissions from 
Arkansas will not interfere with 
measures required to be included in 
other air agencies’ plans to protect 
visibility. We are, therefore, proposing 
to approve the CAA section 
110(a)(2)(D)(i)(II) visibility transport 
elements included in the 2018 Arkansas 
Regional Haze SO2 and PM SIP revision, 
as supplemented in the Arkansas 2015 
O3 NAAQS Interstate Transport SIP 
revision. These revisions address prong 
4 for the following NAAQS: The 2006 
24-hour PM2.5 NAAQS; the 2012 annual 
PM2.5 NAAQS; the 2008 and 2015 eight- 
hour O3 NAAQS; the 2010 one-hour 
NO2 NAAQS; and the 2010 one-hour 
SO2 NAAQS. Finalization of the 
Arkansas prong 4 visibility transport 
elements in these submittals on the 
basis of a fully-approved SIP is 
contingent upon final approval of the 
Arkansas Regional Haze Phase III SIP 
submittal. 

B. Alternate Demonstration to Meet 
Visibility Transport Requirement 

As stated previously, the 2013 
guidance provides that in the absence of 
a fully-approved regional haze SIP, a 
state may meet the prong 4 requirement 
through a demonstration showing that 
emissions within its jurisdiction do not 
interfere with other air agencies’ plans 
to protect visibility. ADEQ provided 
such a demonstration in the Arkansas 
2015 O3 NAAQS Interstate Transport 
SIP submittal that addresses the 
requirements of CAA section 
110(a)(2)(D)(i)(II) for the six NAAQS 
previously mentioned. Arkansas 
documented its apportionment of 
emission reduction obligations needed 
at affected Class I areas in other states 
and provided a demonstration that the 
SIP includes approved federally 
enforceable measures that contribute to 
achieving the 2018 RPGs set for those 
areas. 

Through collaboration with the 
Central Regional Air Planning 
Association (CENRAP),103 ADEQ 
worked with other central states to 
assess state-by-state contributions to 

visibility impairment in specific Class I 
areas affected by emissions from 
Arkansas. ADEQ used CENRAP as the 
main vehicle for developing its 2008 
regional haze SIP for the first 
implementation period.104 CENRAP 
developed regional photochemical 
modeling results, visibility projections 
for 2018, and source apportionment 
modeling to assist in identifying 
contributions to visibility impairment. 
Two Class I areas outside Arkansas’ 
borders, Hercules-Glades Wilderness 
and Mingo National Wildlife Refuge in 
Missouri, were identified as being 
impacted by emissions generated from 
within Arkansas.105 Based on the 
emission assessments and modeled 
visibility impacts, the EPA agreed with 
the 2018 RPGs developed by Missouri 
that account for Arkansas’ emission 
contributions to those two Class I 
areas.106 

In the Arkansas 2015 O3 NAAQS 
Interstate Transport SIP, ADEQ 
presented the CENRAP modeled 2018 
projected contributions to visibility 
impairment at Missouri’s two Class I 
areas that included particulate source 
apportionment (PSAT) results. CENRAP 
contracted with ENVIRON International 
and the University of California at 
Riverside (Collectively ‘‘Environ/UCR’’) 
to perform the emissions and air quality 
modeling. The CENRAP modeling 
projected that Arkansas emissions 
contribute 7.6 percent of the total light 
extinction at Hercules-Glades and 4.4 
percent of the total light extinction at 
Mingo.107 Based on the projected 
CENRAP modeling results, ADEQ noted 
that both Hercules-Glades and Mingo 
were expected to achieve visibility 
improvements greater than or equal to 
what would be achieved under a 
uniform rate of progress by 2018.108 The 
modeling included some emission 
reductions anticipated from BART 
controls at EGUs in Arkansas and other 
states. Missouri set its RPGs based on 
these 2018 visibility projections by 
CENRAP and did not request Arkansas 
to include any specific measures beyond 
the anticipated BART reductions 
included as inputs in the projected 
modeling.109 ADEQ met its share of 
emission reduction obligations that 
Missouri agreed to and relied on in 
establishing their own RPGs by 
implementing BART emission limits for 

EGUs in the Phase I and II SIP 
submittals that were approved by the 
EPA. ADEQ summarized those measures 
in the Arkansas 2015 O3 NAAQS 
Interstate Transport SIP and then 
compared the SIP-controlled emissions 
to what was originally projected. The 
State demonstrated that its emission 
reduction obligations have been met 
because the EPA-approved Phase I and 
II SIP revision controls achieve greater 
emission reductions than Arkansas had 
committed to by reducing the emissions 
to less than the projections used to 
develop Missouri’s 2018 RPGs for 
Hercules-Glades and Mingo for the first 
implementation period.110 

Specifically, the Phase I SIP revision 
replaced source-specific NOx emission 
limits for EGUs with reliance on CSAPR 
for O3 season NOX as an alternative to 
BART. The CSAPR update revised the 
O3 season NOX budget for Arkansas 
units from 15,110 tons NOX in 2015 to 
12,048 tons NOX (11,808 allocated to 
existing EGUs) in 2017. The budget was 
further reduced to 9,210 tons NOX 
(9,025 allocated to existing EGUs) in 
2018 and beyond, which is 5,164 tons 
less than the 2014 to 2016 O3 season 
average. When comparing the 2018 O3 
season emissions, Arkansas totaled 
10,952 tons NOX, which is 2,912 tons 
below the 13,865 tons projected for 
EGUs. ADEQ noted that three of the 
Arkansas subject-to-BART EGUs, White 
Bluff units 1 and 2 and Flint Creek, have 
recently installed low NOX burners with 
separated overfire air to reduce NOX 
emissions. The Phase II SIP revision 
included measures to address all 
remaining disapproved portions of the 
2008 Arkansas Regional Haze SIP, with 
the exception of those portions 
specifically pertaining to the Domtar 
Ashdown Mill, the only non-EGU 
subject-to-BART facility in Arkansas. 
The Phase II SIP revision controls are 
estimated to reduce the total annual SO2 
emissions from Arkansas subject-to- 
BART sources to 18,699 tons lower than 
what was assumed in the 2018 
projections (see Table 15). We are 
proposing to find that the controlled 
emission rates from each of these SIP 
revisions show that Arkansas has 
obtained its share of the emission 
reductions agreed upon and necessary 
to achieve the 2018 RPGs set by 
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111 These values have been included in the 
spreadsheet that Arkansas adapted from a 
Reasonable Progress Goal scaling spreadsheet 
developed by EPA for use in determining the extent 
that changes in control requirements are anticipated 
to result in changes in visibility impairment on the 
twenty percent worst days for Arkansas Class I 
areas. This spreadsheet was included in the 
submittal by the State and is in the docket of this 

action. It can also be accessed at https://
www.adeq.state.ar.us/air/planning/sip/pdfs/ 
regional-haze/f.6-sip-rev-rpg-data-sheet.xlsx. 

112 Except for White Bluff Controlled Emission 
Rates, controlled emission rates can be found on the 
2018 tab of the F.6 SIP Rev RPG Data Sheet. 
(https://www.adeq.state.ar.us/air/planning/sip/ 
pdfs/regionalhaze/f.6-sip-rev-rpg-data-sheet.xlsx). 

113 Entergy (2017) ‘‘Updated BART Five-Factor 
Analysis for SO2 for Units 1 and 2’’ for White Bluff 
Steam Electric Station (Available at https://
www.adeq.state.ar.us/air/planning/sip/pdfs/ 
regional-haze/appendix-d-d.1—d.8.pdf). 

114 See Figures 73 and 74 of the Arkansas 2015 
O3 NAAQS Interstate Transport SIP submittal 
(pages 109–110). 

Missouri at Hercules-Glades and Mingo 
areas for the first planning period. 

TABLE 15—2018 PROJECTED SO2 EMISSIONS COMPARED TO PHASE II CONTROLLED EGU SO2 EMISSIONS 
[Tons] 

Subject-to-BART facility 2018 projected 
emissions 111 

Annual 
controlled 

emissions 112 

Annual emis-
sion reduc-

tions beyond 
the projections 

Entergy Arkansas White Bluff * .................................................................................................... 45,970 29,175 113 16,795 
Arkansas Electric Cooperatives John L. McClellan .................................................................... <1 75 ¥75 
Southwestern Power Company Flint Creek ................................................................................ 2,896 907 1,989 
Arkansas Electric Cooperatives Carl E. Baily Generating Station .............................................. 0 10 ¥10 
Entergy Arkansas Lake Catherine ............................................................................................... 0 <1 0 

Total ...................................................................................................................................... 48,866 30,167 18,699 

* There are no source-specific NOX measures for Arkansas subject-to-BART EGUs, except for a limit for White Bluff Auxiliary boiler. The 
Phase I SIP revision replaced source-specific NOx emission limits for EGUs in the FIP with reliance on CSAPR for O3 season NOX as an alter-
native to BART. 

The 2018 emission projections did not 
assume any emission reductions from 
Domtar. Therefore, Missouri did not rely 
on any reductions from the Domtar 
Ashdown Mill when calculating 2018 
RPGs for Mingo and Hercules-Glades. 

Thus, Arkansas has demonstrated that it 
is meeting its visibility transport 
obligations even without the BART 
alternative emission limits for the 
Domtar Ashdown Mill in the Phase III 
SIP revision. The EPA is adding Table 

16 to show that additional SO2 and NOX 
emission reductions of 333 tpy and 
1,719 tpy, respectively, will occur from 
the Domtar BART alternative controls 
evaluated in section II of this proposed 
action. 

TABLE 16—ARKANSAS PHASE III SIP CONTROLLED EMISSIONS FOR DOMTAR BART ALTERNATIVE 
[Tons] 

Subject-to-BART facility 
2018 projected emissions SIP-controlled emissions SIP emission reduction 

SO2 NOX SO2 NOX SO2 NOX 

Domtar Ashdown Mill ............................... 2,241 3,839 1,907 2,120 333 1,719 

The visibility improvement observed 
at the IMPROVE monitors by ADEQ in 
the Arkansas 2015 O3 NAAQS Interstate 
Transport SIP indicates that Missouri is 
achieving greater visibility improvement 
for Hercules-Glades and Mingo than 
Missouri’s 2018 RPGs.114 The 2012 to 
2016 five-year rolling average of 
observed visibility impairment for the 
twenty percent haziest days at Hercules- 
Glades Wilderness Area is 20.72 dv 
(2.34 dv below Missouri’s 2018 RPG). 
The 2012 to 2016 five year-rolling 
average of observed visibility 
impairment for the twenty percent 
haziest days at Mingo National Wildlife 
Refuge is 22.34 dv (1.37 dv below 
Missouri’s 2018 RPG goal). 

C. EPA’s Conclusion on Arkansas 
Visibility Transport 

We propose to approve the CAA 
section 110(a)(2)(D)(i)(II) visibility 
transport provisions included in the 
October 4, 2019, Arkansas 2015 O3 
NAAQS Interstate Transport SIP 
revision for the 2006 24-hour PM2.5 
NAAQS; the 2012 annual PM2.5 
NAAQS; the 2008 and 2015 eight-hour 
O3 NAAQS; the 2010 one-hour NO2 
NAAQS; and the 2010 one-hour SO2 
NAAQS on the basis that Arkansas will 
have a fully-approved Regional Haze 
SIP once we finalize our proposed 
approval of the Arkansas Regional Haze 
Phase III SIP submittal. We also propose 
to approve the visibility transport 
portion of the August 8, 2018, Phase II 
SIP revision as supplemented by the 
October 4, 2019, Arkansas 2015 O3 
NAAQS Interstate Transport SIP 

submittal. The Arkansas Regional Haze 
NOX SIP revision, the Arkansas 
Regional Haze SO2 and PM SIP revision, 
and the Arkansas Regional Haze Phase 
III SIP revision (if approved) together 
fully address all deficiencies of the 2008 
Arkansas Regional Haze SIP that were 
identified in our March 12, 2012, partial 
approval/disapproval action. A fully- 
approved regional haze plan will ensure 
that emissions from Arkansas will not 
interfere with measures required to be 
included in other air agencies’ plans to 
protect visibility as required by CAA 
section 110(a)(2)(D)(i)(II). In addition, 
we propose to find that Arkansas has 
provided an adequate demonstration in 
the Arkansas 2015 O3 NAAQS Interstate 
Transport SIP revision. The 
demonstration adequately shows that 
emissions within Arkansas’ jurisdiction 
do not interfere with other air agencies’ 
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115 Note that ‘‘reasonable further progress’’ as 
used in CAA section 110(l) is a reference to that 
term as defined in section 301(a) (i.e., 42 U.S.C. 
7501(a)), and as such means reductions required to 
attain the NAAQS set for criteria pollutants under 
section 109. This term as used in section 110(l) (and 
defined in section 301(a)) is not synonymous with 
‘‘reasonable progress’’ as that term is used in the 
regional haze program. Instead, section 110(l) 
provides that the EPA cannot approve plan 
revisions that interfere with regional haze 
requirements (including reasonable progress 
requirements) as far as they are ‘‘other applicable 
requirements’’ of the CAA. 116 See Tables 5 and 6 of this proposed action. 

plans to protect visibility because of 
EGU control measures in the EPA- 
approved Phase I and Phase II SIP 
revisions. 

VI. Evaluation of CAA Section 110(l) 

Under CAA Section 110(l), the EPA 
cannot approve a plan revision ‘‘if the 
revision would interfere with any 
applicable requirement concerning 
attainment and reasonable further 
progress, or any other applicable 
requirement of this chapter.’’ 115 
Sections II, III, and IV of this action 
explain how the Arkansas Regional 
Haze Phase III SIP revision will comply 
with the requirements of the regional 
haze program. i.e., the other applicable 
requirements. Based on those 
conclusions, we propose to approve that 
the SIP revision will not interfere with 
the regional haze requirements in the 
CAA, including requirements pertaining 
to BART or reasonable progress under 
40 CFR 51.308(d) or (e). 40 CFR 51.308 
details the required process for 
determining the appropriate emission 
limitations and compliance schedules 
for the regional haze program. As 
discussed in section II of this action, the 
State followed the prescribed process 
for determining the level of control 
required for the BART alternative for the 
Domtar Ashdown Mill and adequately 
supported its determination with 
analysis that meets the requirements 
under section 40 CFR 51.308(e)(2). In 
section III of this notice, we explain 
how ADEQ submitted emission limits 
and schedules of compliance pertaining 
to the Domtar Ashdown Mill that will 
satisfy all long-term strategy 
requirements under section 
51.308(d)(3). In section IV of this notice, 
we discuss how ADEQ fully addressed 
the reasonable progress requirements 
under section 51.308(d)(1) and we agree 
that no additional controls are necessary 
to achieve reasonable progress for the 
first implementation period. Our 
proposed approval of the Arkansas 
Regional Haze Phase III SIP revision is 
supported by our evaluation of the 
State’s analytical conclusions and our 
rationale that the State has met the 
BART alternative and reasonable 

progress requirements for regional haze 
under the CAA as discussed in sections 
II, III, and IV of this action. For these 
reasons, we propose to find that our 
proposed approval of the Arkansas 
Regional Haze Phase III SIP revision and 
concurrent proposed withdrawal of the 
corresponding parts of the FIP do not 
interfere with the CAA requirements 
pertaining to BART or reasonable 
progress under 40 CFR 51.308(d) or (e). 

We also propose to find that approval 
of the Arkansas Regional Haze Phase III 
SIP revision and concurrent withdrawal 
of the corresponding parts of the FIP 
pertaining to Domtar will not interfere 
with attainment and maintenance of the 
NAAQS. The EPA interprets CAA 
section 110(l) as applying to all NAAQS 
that are in effect, including those that 
have been promulgated but for which 
the EPA has not yet made designations. 
The EPA has concluded that 110(l) can 
be satisfied by demonstrating that 
substitute measures ensure that status 
quo air quality is preserved. However, 
110(l) can also be satisfied by an air 
quality analysis demonstrating that any 
change in emissions will not interfere 
with any applicable requirement 
concerning attainment and reasonable 
further progress, or any other applicable 
CAA requirement. In general, the level 
of rigor needed for any CAA section 
110(l) demonstration will vary 
depending on the nature of the revision, 
its potential impact on air quality and 
the air quality in the affected area. As 
discussed in sections II.B.3 and II.B.4 of 
this action,116 the BART alternative 
limits do not reduce SO2 emissions as 
much as the BART controls, however, 
all areas in Arkansas have been and are 
currently attaining all of the NAAQS, 
even though the BART controls for 
Domtar have not been implemented. 
Therefore, even though the BART 
alternative will not achieve the same 
level of emission reductions for SO2, 
this will not negatively impact current 
air quality, which is already sufficient to 
attain the SO2 NAAQS in Arkansas. 
Further, the State of Missouri did not 
rely on reductions from Domtar for its 
Regional Haze plans and the EPA is not 
aware of any other air quality analyses 
that rely on implementation of the 
BART requirements for Domtar in the 
FIP. Thus, the proposed withdrawal of 
the BART provisions in the FIP and 
replacement with the BART alternative 
requirements in the SIP will not 
negatively impact current air quality. 
While it is true that the FIP included 
more stringent SO2 emission limits for 
Domtar than the BART alternative, there 
is no evidence that withdrawal of the 

SO2 limits in the FIP for Domtar and the 
approval of the SO2 emission limits in 
the Phase III SIP revision will interfere 
with attainment of the SO2 NAAQS. In 
addition, as noted in section II.C of this 
action, Domtar provided documentation 
demonstrating that Power Boilers No. 1 
and 2 have actually been operating at 
emission levels below the BART 
alternative emission limits since 
December 2016. At this time, and 
notwithstanding the fact that the FIP 
provisions have not gone into effect, the 
areas that would be potentially 
impacted by the increase in SO2 
emissions allowed under the SIP 
revision as compared to the FIP are 
attaining the 2010 SO2 NAAQS. Based 
on an assessment of current air quality 
in the areas most affected by this SIP 
revision, we are concluding that the less 
stringent SO2 emission limits in the 
Phase III SIP will not interfere with 
attainment of the NAAQS. 

Since SO4
2- is a precursor to PM, there 

is also a need to address whether 
withdrawal of the FIP and approval of 
the SIP revision will interfere with 
attainment of the PM NAAQS. There is 
no evidence that withdrawal of the SO2 
limits in the FIP and the approval of the 
SO2 emission limits in the SIP revision 
will interfere with attainment of the PM 
NAAQS. At this time, and 
notwithstanding the fact that the FIP 
provisions have not gone into effect, the 
areas that would be potentially 
impacted by the increase in SO2 
emissions are attaining the 2006 and 
2012 PM2.5 NAAQS. 

For these reasons we propose to 
conclude that the proposed approval of 
the Arkansas Regional Haze Phase III 
SIP revision and withdrawal of the 
remaining FIP will not interfere with 
attainment or maintenance of the 
NAAQS in Arkansas. 

VII. Proposed Action 

A. Arkansas Regional Haze Phase III SIP 
Submittal 

We propose to approve the Arkansas 
Regional Haze Phase III SIP revision 
(submitted August 13, 2019) as meeting 
the applicable regional haze BART 
alternative provisions set forth in 40 
CFR 51.308(e)(2) for the Domtar 
Ashdown Mill. We propose to approve 
the reasonable progress components 
under 40 CFR 51.308(d)(1) relating to 
Domtar Power Boilers No. 1 and 2. With 
the approved Phase I and II SIP revision 
requirements and the Arkansas Regional 
Haze Phase III BART alternative 
requirements being addressed in this 
proposed action (pending final 
approval), Arkansas will have addressed 
all reasonable progress requirements 
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117 For compliance with the CAA Regional Haze 
Program’s requirements for the first planning 
period, Power Boilers No. 1 and 2 are subject-to- 
BART alternative measures consistent with 40 CFR 
51.308. Upon final EPA approval of the permit into 
the SIP, the permittee continues to be subject to the 
conditions as approved into the SIP even if the 
conditions are revised as part of a permit 
amendment by ADEQ until such time as EPA 
approves any revised conditions into the SIP. The 
permittee shall remain subject to both the initial 
SIP-approved conditions and the revised SIP 
conditions, unless and until EPA approves the 
revised conditions. 

118 Final action approved on February 12, 2018 
(83 FR 5927). 

119 See 83 FR 62204 (November 30, 2018) for 
proposed approval and 84 FR 51033 (September 27, 
2019) for final approval. 

under section 51.308(d)(1) with a fully- 
approved regional haze SIP. We, 
therefore, propose to approve the 
emission limits and schedules of 
compliance section under 
51.308(d)(3)(v)(3) pertaining to the 
Domtar Ashdown Mill in the August 13, 
2019, submittal. Pending final approval 
of the BART alternative requirements 
for the Domtar Ashdown Mill being 
addressed in this action, ADEQ will 
have satisfied all long-term strategy 
requirements under section 
51.308(d)(3). We agree with ADEQ’s 
determination that the revised 2018 
RPGs in the Phase II action do not need 
to be further revised. We propose to find 
that Arkansas has fulfilled its 
consultation requirements to FLMs and 
to Missouri for the proposed SIP 
submittal under sections 51.308(i)(2) 
and 51.308(d)(3)(i). Lastly, we propose 
to approve regional haze program- 
specific plantwide conditions 32 to 43 
from section VI of permit revision 
#0287–AOP–R22 into the SIP (effective 
August 1, 2019) for implementing the 
Domtar BART alternative. Specifically, 
these plantwide conditions of permit 
#0287–AOP–R22 are to be included in 
the SIP and approved as source-specific 
SIP requirements for Power Boilers No. 
1 and 2 are as follows: 117 

• The SO2, NOX, and PM10 emission 
limits in pph for Power Boiler No. 1 
(condition 32) and Power Boiler No. 2 
(condition 37) based on a thirty boiler 
operating day rolling average. 

• Monitoring, recordkeeping, and 
reporting requirements for Power Boiler 
No. 1 (conditions 33 to 36) and Power 
Boiler No. 2 (conditions 38 to 43). 

B. FIP Withdrawal 

We propose to withdraw the 
remaining portions of the Arkansas 
Regional Haze FIP at 40 CFR 52.173 that 
impose SO2 and NOX BART 
requirements for Domtar Ashdown Mill 
Power Boiler No. 1; and SO2, NOX, and 
PM10 BART requirements for Domtar 
Ashdown Mill Power Boiler No. 2. We 
propose to replace these portions of the 
withdrawn FIP with our approval of the 
State’s SO2, NOX, and PM10 BART 
alternative emission limitations in the 

Arkansas Regional Haze Phase III SIP 
submittal. In addition, we propose to 
approve the State’s withdrawal of the 
current PM10 BART determination of 
0.07 lb/MMBtu for Power Boiler No. 1 
in the 2008 Arkansas Regional Haze SIP, 
and propose to replace it with our 
approval of the PM10 BART alternative 
limit in the Arkansas Regional Haze 
Phase III SIP submittal. 

C. Arkansas Visibility Transport 

We propose to approve the portion of 
the Arkansas 2015 O3 NAAQS Interstate 
Transport SIP revision (submitted 
October 4, 2019) addressing CAA 
section 110(a)(2)(D)(i)(II) prong 4 
visibility transport provisions for 
Arkansas for the 2006 24-hour PM2.5 
NAAQS; the 2012 annual PM2.5 
NAAQS; the 2008 and 2015 eight-hour 
O3 NAAQS; the 2010 one-hour NO2 
NAAQS; and the 2010 one-hour SO2 
NAAQS. We also propose to approve 
the visibility transport portion of the 
2018 Phase II SIP revision, as 
supplemented by the Arkansas 2015 O3 
NAAQS Interstate Transport SIP 
revision. The State’s analysis in the 
Arkansas 2015 O3 NAAQS Interstate 
Transport SIP supersedes the visibility 
transport portion of the 2017 
infrastructure SIP. We propose to 
approve the prong 4 portions of these 
SIP submittals on the basis that 
Arkansas will have a fully-approved 
regional haze SIP if we finalize our 
proposed approval of the Arkansas 
Regional Haze Phase III SIP submittal. 
The Arkansas Regional Haze NOX SIP 
revision,118 the Arkansas Regional Haze 
SO2 and PM SIP revision,119 and the 
Arkansas Regional Haze Phase III SIP 
revision (if finalized) together will fully 
address the deficiencies of the 2008 
Arkansas Regional Haze SIP that were 
identified in the March 12, 2012, partial 
approval/disapproval action. A fully- 
approved regional haze plan ensures 
that emissions from Arkansas sources 
do not interfere with measures required 
to be included in another air agencies’ 
plans to protect visibility. As an 
alternative basis for approval of CAA 
section 110(a)(2)(D)(i)(II) prong 4 for 
these NAAQS, we propose to find that 
Arkansas has provided an adequate 
demonstration in the October 4, 2019 
submittal showing that emissions 
within its jurisdiction do not interfere 
with other air agencies’ plans to protect 
visibility. 

D. CAA Section 110(l) 
We propose to find that approval of 

the Arkansas Regional Haze Phase III 
SIP revision and concurrent withdrawal 
of the corresponding parts of the FIP, as 
proposed, meet the provisions of CAA 
section 110(l). 

VIII. Incorporation by Reference 
In this action, we propose to include 

in a final rule regulatory text that 
includes incorporation by reference. In 
accordance with the requirements of 1 
CFR 51.5, we propose to incorporate by 
reference revisions to the Arkansas 
source specific requirements as 
described in the Proposed Action 
section above. We have made, and will 
continue to make, these documents 
generally available electronically 
through www.regulations.gov and in 
hard copy at the EPA Region 6 office 
(please contact James E. Grady, 214– 
665–6745, grady.james@epa.gov for 
more information). 

IX. Statutory and Executive Order 
Reviews 

Under the CAA, the Administrator is 
required to approve a SIP submission 
that complies with the provisions of the 
Act and applicable Federal regulations. 
42 U.S.C. 7410(k); 40 CFR 52.02(a). 
Thus, in reviewing SIP submissions, the 
EPA’s role is to approve state choices, 
provided that they meet the criteria of 
the CAA. Accordingly, this action 
merely proposes to approve state law as 
meeting Federal requirements and does 
not impose additional requirements 
beyond those imposed by state law. For 
that reason, this action: 

• Is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Orders 12866 (58 FR 51735, 
October 4, 1993), 13563 (76 FR 3821, 
January 21, 2011), and 13771 (82 FR 
9339, February 2, 2017); 

• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• Is not an economically significant 
regulatory action based on health or 
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1 The TVPA was enacted as Title X of the 
‘‘Further Consolidated Appropriations Act, 2020’’ 
(H.R. 1865, 116th Cong.). 

2 Although the TVPA amended the Act in other 
respects, this Public Notice concerns only those 
amendments made by section 1004(a) of the TVPA. 

3 Section 642(a) of the Act, as added by section 
1004(a) of the TVPA, indicates that information 
about fees and other charges can be provided by 
phone, in person, online, or by other reasonable 
means, and that a copy of this information must be 
sent to consumers by email, online link, or other 
reasonably comparable means not later than 24 
hours after entering into a contract. 

4 See TVPA, section 1004(b) (‘‘Section 642 of the 
[Act] . . . shall apply beginning on the date that is 
6 months after the date of the enactment of this Act. 
The [Commission] may grant an additional 6-month 
extension if [it] finds that good cause exists for such 
. . . extension.’’). 

safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• Is not subject to requirements of 
section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 

• Does not provide the EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

In addition, the SIP is not approved 
to apply on any Indian reservation land 
or in any other area where the EPA or 
an Indian tribe has demonstrated that a 
tribe has jurisdiction. In those areas of 
Indian country, the proposed rule does 
not have tribal implications and will not 
impose substantial direct costs on tribal 
governments or preempt tribal law as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000). 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Best Available 
Retrofit Technology, Carbon monoxide, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Regional haze, Sulfur 
dioxide, Visibility, Volatile organic 
compounds. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: March 6, 2020. 
Kenley McQueen, 
Regional Administrator, Region 6. 
[FR Doc. 2020–05106 Filed 3–13–20; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Chapter 1 

[MB Docket No. 20–61; DA 20–203] 

Media Bureau Seeks Comment on 
Whether To Extend the Effective Date 
of New Truth-In-Billing Requirements 
in the Television Viewer Protection Act 
of 2019 

AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 

SUMMARY: In this document, the Media 
Bureau of the Federal Communications 
Commission (Commission) seeks 

comment on whether good cause exists 
for granting a blanket six-month 
extension of the effective date of new 
truth-in-billing requirements in the 
Television Viewer Protection Act of 
2019, until December 20, 2020. 
DATES: Comments are due on or before 
April 6, 2020; reply comments are due 
on or before April 13, 2020. 
ADDRESSES: You may submit comments, 
identified by MB Docket No. 20–61, by 
any of the following methods: 

• Federal Communications 
Commission’s website: http://
fjallfoss.fcc.gov/ecfs2/. Follow the 
instructions for submitting comments. 

• Mail: Filings can be sent by hand or 
messenger delivery, by commercial 
overnight courier, or by first-class or 
overnight U.S. Postal Service mail. All 
filings must be addressed to the 
Commission’s Secretary, Office of the 
Secretary, Federal Communications 
Commission. 

• All hand-delivered or messenger- 
delivered paper filings for the 
Commission’s Secretary must be 
delivered to FCC Headquarters at 445 
12th St. SW, Room TW–A325, 
Washington, DC 20554. The filing hours 
are 8:00 a.m. to 7:00 p.m. All hand 
deliveries must be held together with 
rubber bands or fasteners. Any 
envelopes and boxes must be disposed 
of before entering the building. 

• Commercial overnight mail (other 
than U.S. Postal Service Express Mail 
and Priority Mail) must be sent to 9050 
Junction Drive, Annapolis Junction, MD 
20701. 

• U.S. Postal Service first-class, 
Express, and Priority mail must be 
addressed to 445 12th Street SW, 
Washington, DC 20554. 

People with Disabilities: Contact the 
FCC to request reasonable 
accommodations (accessible format 
documents, sign language interpreters, 
CART, etc.) by email: FCC504@fcc.gov 
or phone: (202) 418–0530 or TTY: (202) 
418–0432. 
FOR FURTHER INFORMATION CONTACT: For 
further information, contact Raelynn 
Remy, Raelynn.Remy@fcc.gov or (202) 
418–2120. 
SUPPLEMENTARY INFORMATION: This is a 
summary of a Public Notice, DA 20–203, 
released by the Commission’s Media 
Bureau on February 27, 2020. The full 
text is available for public inspection 
and copying during regular business 
hours in the FCC Reference Center, 
Federal Communications Commission, 
445 12th Street SW, Room CY–A257, 
Washington, DC 20554. This document 
will also be available via https://
docs.fcc.gov/public/attachments/DA– 
20–203A1.docx. Documents will be 

available electronically in ASCII, 
Microsoft Word, and/or Adobe Acrobat. 
The complete text may be purchased 
from the Commission’s copy contractor, 
445 12th Street SW, Room CY–B402, 
Washington, DC 20554. Alternative 
formats are available for people with 
disabilities (Braille, large print, 
electronic files, audio format), by 
sending an email to fcc504@fcc.gov or 
calling the Commission’s Consumer and 
Governmental Affairs Bureau at (202) 
418–0530 (voice), (202) 418–0432 
(TTY). 

Synopsis 
1. On December 20, 2019, Congress 

enacted the Television Viewer 
Protection Act of 2019 (TVPA),1 which 
added section 642 to Title VI of the 
Communications Act of 1934, as 
amended (the Act).2 Section 642 
requires multichannel video 
programming distributors (MVPDs) to 
‘‘give consumers a breakdown of all 
charges related to the MVPD’s video 
service’’ before entering into a contract 
with a consumer for service,3 and also 
gives consumers 24 hours in which to 
cancel such service without penalty. In 
addition, section 642 requires greater 
transparency in electronic bills and 
prohibits MVPDs and providers of fixed 
broadband internet access service from 
charging consumers for equipment they 
do not provide. Section 642 of the Act, 
as added by the TVPA, becomes 
effective June 20, 2020, six months after 
the date of enactment of the TVPA; 
however, the Commission for ‘‘good 
cause’’ may extend the effective date by 
six months.4 In this Public Notice, we 
seek comment on whether, pursuant to 
section 1004(b) of the TVPA, good cause 
exists for granting a blanket extension of 
section 642’s effective date by six 
months, until December 20, 2020. 
Parties advocating for a blanket 
extension should explain in detail the 
bases for their assertion that the 
effective date should be so extended. 
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For example, parties seeking an 
extension could describe the steps they 
need to undertake to update their billing 
systems in order to provide the required 
information to consumers, the time 
needed to implement such updates, and 
any associated employee training 
needed to fulfill the new requirements. 

Ex Parte Rules 
11. Permit-But-Disclose. The 

proceeding this Public Notice initiates 
shall be treated as a ‘‘permit-but- 
disclose’’ proceeding in accordance 
with the Commission’s ex parte rules. 
Persons making ex parte presentations 
must file a copy of any written 
presentation or a memorandum 
summarizing any oral presentation 
within two business days after the 
presentation (unless a different deadline 
applicable to the Sunshine period 
applies). Persons making oral ex parte 
presentations are reminded that 
memoranda summarizing the 
presentation must (1) list all persons 
attending or otherwise participating in 
the meeting at which the ex parte 
presentation was made, and (2) 
summarize all data presented and 
arguments made during the 
presentation. If the presentation 
consisted in whole or in part of the 
presentation of data or arguments 
already reflected in the presenter’s 
written comments, memoranda or other 
filings in the proceeding, the presenter 
may provide citations to such data or 
arguments in his or her prior comments, 
memoranda, or other filings (specifying 
the relevant page and/or paragraph 
numbers where such data or arguments 
can be found) in lieu of summarizing 
them in the memorandum. Documents 
shown or given to Commission staff 
during ex parte meetings are deemed to 
be written ex parte presentations and 
must be filed consistent with rule 
1.1206(b). In proceedings governed by 
rule 1.49(f) or for which the 
Commission has made available a 
method of electronic filing, written ex 
parte presentations and memoranda 
summarizing oral ex parte 
presentations, and all attachments 
thereto, must be filed through the 
electronic comment filing system 
available for that proceeding, and must 
be filed in their native format (e.g., .doc, 
.xml, .ppt, searchable .pdf). Participants 
in this proceeding should familiarize 
themselves with the Commission’s ex 
parte rules. 

Filing Requirements 
12. All filings must be submitted in 

MB Docket No. 20–61. Interested parties 
may file comments and reply comments 
on or before the dates indicated on the 

first page of this document. Comments 
may be filed using the Commission’s 
Electronic Comment Filing System 
(ECFS). See Electronic Filing of 
Documents in Rulemaking Proceedings, 
63 FR 24121 (1998). 

D Electronic Filers: Comments may be 
filed electronically using the internet by 
accessing the ECFS: http://
fjallfoss.fcc.gov/ecfs2/. 

D Paper Filers: Parties who choose to 
file by paper must file an original and 
one copy of each filing. If more than one 
docket or rulemaking number appears in 
the caption of this proceeding, filers 
must submit two additional copies for 
each additional docket or rulemaking 
number. 

D Filings can be sent by hand or 
messenger delivery, by commercial 
overnight courier, or by first-class or 
overnight U.S. Postal Service mail. All 
filings must be addressed to the 
Commission’s Secretary, Office of the 
Secretary, Federal Communications 
Commission. 

D All hand-delivered or messenger- 
delivered paper filings for the 
Commission’s Secretary must be 
delivered to FCC Headquarters at 445 
12th Street SW, Room TW–A325, 
Washington, DC 20554. The filing hours 
are 8:00 a.m. to 7:00 p.m. All hand 
deliveries must be held together with 
rubber bands or fasteners. Any 
envelopes and boxes must be disposed 
of before entering the building. 

D Commercial overnight mail (other 
than U.S. Postal Service Express Mail 
and Priority Mail) must be sent to 9050 
Junction Drive, Annapolis Junction, MD 
20701. 

D U.S. Postal Service first-class, 
Express, and Priority mail must be 
addressed to 445 12th Street SW, 
Washington, DC 20554. 

13. Availability of Documents. 
Comments, reply comments, and ex 
parte submissions will be available for 
public inspection during regular 
business hours in the FCC Reference 
Center, Federal Communications 
Commission, 445 12th Street SW, CY– 
A257, Washington, DC 20554. These 
documents will also be available via 
ECFS. Documents will be available 
electronically in ASCII, Microsoft Word, 
and/or Adobe Acrobat. 

14. People with Disabilities. To 
request materials in accessible formats 
for people with disabilities (Braille, 
large print, electronic files, audio 
format), send an email to fcc504@fcc.gov 
or call the FCC’s Consumer & 
Governmental Affairs Bureau at (202) 
418–0530 (voice), (202) 418–0432 
(TTY). 

Additional Information 

15. For further information, contact 
Raelynn Remy, Raelynn.Remy@fcc.gov 
or (202) 418–2120. 

Initial Regulatory Flexibility Act 
Analysis 

16. As required by the Regulatory 
Flexibility Act of 1980, as amended 
(RFA), the Commission has prepared 
this Initial Regulatory Flexibility 
Analysis (IRFA) concerning the possible 
significant economic impact on small 
entities from any rules that may result 
from the attached Public Notice. Written 
public comments are requested on this 
IRFA. Comments must be identified as 
responses to the IRFA and must be filed 
by the deadlines for comments provided 
on the first page of the Public Notice. 
The Commission will send a copy of the 
Public Notice, including this IRFA, to 
the Chief Counsel for Advocacy of the 
Small Business Administration (SBA). 
In addition, the Public Notice and IRFA 
(or summaries thereof) will be 
published in the Federal Register. 

A. Need for, and Objectives of, the 
Proposed Rules 

17. In the attached Public Notice, we 
seek comment on whether, pursuant to 
section 1004(b) of the Television Viewer 
Protection Act of 2019 (TVPA), good 
cause exists for granting a blanket 
extension of section 642’s effective date 
by six months, until December 20, 2020. 
On December 20, 2019, Congress 
enacted the TVPA, which added section 
642 to Title VI of the Communications 
Act of 1934, as amended (the Act). 
Section 642 requires multichannel video 
programming distributors (MVPDs) to 
‘‘give consumers a breakdown of all 
charges related to the MVPD’s video 
service’’ before entering into a contract 
with a consumer for service, and also 
gives consumers 24 hours in which to 
cancel such service without penalty. In 
addition, section 642 requires greater 
transparency in electronic bills and 
prohibits MVPDs and providers of fixed 
broadband internet access service from 
charging consumers for equipment they 
do not provide. Section 642 of the Act, 
as added by the TVPA, becomes 
effective June 20, 2020, six months after 
the date of enactment of the TVPA; 
however, the Commission for ‘‘good 
cause’’ may extend the effective date by 
six months. 

B. Legal Basis 

18. The proposed action is authorized 
pursuant to sections 4(i), 4(j), and 303(r) 
of the Communications Act of 1934, as 
amended, 47 U.S.C. 154(i), 154(j), 
303(r), and section 1004 of the 
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5 Pursuant to 5 U.S.C. 601(3), the statutory 
definition of a small business applies ‘‘unless an 
agency, after consultation with the Office of 
Advocacy of the Small Business Administration 
and after opportunity for public comment, 
establishes one or more definitions of such term 
which are appropriate to the activities of the agency 
and publishes such definition(s) in the Federal 
Register.’’ 

Television Viewer Protection Act of 
2019. 

C. Description and Estimate of the 
Number of Small Entities To Which the 
Proposed Rules Will Apply 

19. The RFA directs agencies to 
provide a description of, and where 
feasible, an estimate of the number of 
small entities that may be affected by 
the proposed rules, if adopted. The RFA 
generally defines the term ‘‘small 
entity’’ as having the same meaning as 
the terms ‘‘small business,’’ ‘‘small 
organization,’’ and ‘‘small governmental 
jurisdiction.’’ In addition, the term 
‘‘small business’’ has the same meaning 
as the term ‘‘small business concern’’ 
under the Small Business Act.5 A small 
business concern is one which: (1) Is 
independently owned and operated; (2) 
is not dominant in its field of operation; 
and (3) satisfies any additional criteria 
established by the SBA. Below, we 
provide a description of such small 
entities, as well as an estimate of the 
number of such small entities, where 
feasible. 
• Cable Companies and Systems (Rate 

Regulation Standard) 
• Cable System Operators 

(Telecommunications Act Standard) 
• Open Video Services 
• Satellite Master Antenna Television 

(SMATV) Systems, also known as 
Private Cable Operators (PCOs) 

• Direct Broadcast Satellite (DBS) 
Service 

• Wired Telecommunications Carriers 
• Local Exchange Carriers (LECs) 
• Incumbent Local Exchange Carriers 

(incumbent LECs) 
• Competitive Local Exchange Carriers 

(Competitive LECs), Competitive 
Access Providers (CAPs), Shared- 
Tenant Service Providers, and Other 
Local Service Providers 

• Interexchange Carriers (IXCs) 
• Operator Service Providers (OSPs) 
• Other Toll Carriers 
• Wireless Telecommunications 

Carriers (except Satellite) 
• Wireless Communications Services 
• Wireless Telephony 
• Broadband Personal Communications 

Service 

• Specialized Mobile Radio Licenses 
• Lower 700 MHz Band Licenses 
• Upper 700 MHz Band Licenses 
• 700 MHz Guard Band Licensees 
• Air-Ground Radiotelephone Service 
• AWS Services (1710–1755 MHz and 

2110–2155 MHz bands (AWS–1); 
1915–1920 MHz, 1995–2000 MHz, 
2020–2025 MHz and 2175–2180 MHz 
bands (AWS–2); 2155–2175 MHz 
band (AWS–3)) 

• Fixed Microwave Services 
• Broadband Radio Service and 

Educational Broadband Service 
• Satellite Telecommunications 
• All Other Telecommunications 

D. Description of Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements 

20. The Public Notice does not 
propose to adopt any reporting or 
recordkeeping requirements, but instead 
seeks comment on whether to grant a 
blanket extension of time to come into 
compliance with certain statutory 
requirements. Specifically, it seeks 
comment on whether, pursuant to 
section 1004(b) of the TVPA, good cause 
exists for granting a blanket extension of 
section 642’s effective date by six 
months, until December 20, 2020. 

E. Steps Taken To Minimize Significant 
Economic Impact on Small Entities and 
Significant Alternatives Considered 

21. The RFA requires an agency to 
describe any significant alternatives that 
it has considered in reaching its 
proposed approach, which may include 
the following four alternatives (among 
others): ‘‘(1) the establishment of 
differing compliance or reporting 
requirements or timetables that take into 
account the resources available to small 
entities; (2) the clarification, 
consolidation, or simplification of 
compliance and reporting requirements 
under the rule for such small entities; 
(3) the use of performance, rather than 
design standards; and (4) an exemption 
from coverage of the rule, or any part 
thereof, for small entities.’’ 

22. The Public Notice seeks comment 
on whether, pursuant to section 1004(b) 
of the TVPA, good cause exists for 
granting a blanket extension of section 
642’s effective date by six months, until 
December 20, 2020. Section 642 requires 
MVPDs to ‘‘give consumers a 
breakdown of all charges related to the 
MVPD’s video service’’ before entering 
into a contract with a consumer for 

service, and also gives consumers 24 
hours in which to cancel such service 
without penalty. In addition, section 
642 requires greater transparency in 
electronic bills and prohibits MVPDs 
and providers of fixed broadband 
internet access service from charging 
consumers for equipment they do not 
provide. Section 642 of the Act, as 
added by the TVPA, becomes effective 
June 20, 2020, six months after the date 
of enactment of the TVPA; however, the 
Commission for ‘‘good cause’’ may 
extend the effective date by six months. 
The Commission will consider the 
record in response to the Public Notice 
in determining whether there is good 
cause for a blanket extension, and the 
Public Notice indicates that parties 
advocating for a blanket extension, 
including small entities, should explain 
in detail the bases for their assertion 
that the effective date should be so 
extended. The Public Notice notes that, 
for example, parties seeking an 
extension could describe the steps they 
need to undertake to update their billing 
systems in order to provide the required 
information to consumers, the time 
needed to implement such updates, and 
any associated employee training 
needed to fulfill the new requirements. 
Extending the effective date of section 
642 could reduce the economic impact 
of that provision by affording affected 
small entities additional time to come 
into compliance with the requirements 
set forth therein. We invite comment on 
the economic impact of our proposals 
on small entities, and on how the 
Commission could minimize any 
potential burdens on such entities. 

F. Federal Rules That May Duplicate, 
Overlap, or Conflict With the Proposed 
Rule 

23. None. 
24. We adopt this Public Notice 

pursuant to the authority found in 
sections 4(i), 4(j), and 303(r) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i), 154(j), 
303(r), and section 1004 of the 
Television Viewer Protection Act of 
2019. 

Federal Communications Commission. 

Thomas Horan, 
Chief of Staff, Media Bureau. 
[FR Doc. 2020–05284 Filed 3–13–20; 8:45 am] 

BILLING CODE 6712–01–P 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

[Doc. No. AMS–SC–20–0021; SC20–6/7–1] 

Specified Commodities Imported Into 
the United States, Exempt From Import 
Regulations; Request for Extension of 
a Currently Approved Information 
Collection 

AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
document announces the Agricultural 
Marketing Service’s (AMS) intention to 
request an extension to currently 
approved forms used by importers of 
commodities that are exempt from 
section 8e import regulations. 
DATES: Comments on this notice are due 
by May 15, 2020 to be assured of 
consideration. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this notice. Comments must 
be sent to the Docket Clerk, Marketing 
Order and Agreement Division, 
Specialty Crops Program, AMS, USDA, 
1400 Independence Avenue SW, STOP 
0237, Washington, DC 20250–0237; Fax: 
(202) 720–8938; or internet: 
www.regulations.gov. Comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours or can be viewed at: 
www.regulations.gov. All comments 
submitted in response to this notice will 
be included in the record and will be 
made available to the public. Please be 
advised that the identity of individuals 
or entities submitting the comments will 
be made public on the internet at the 
address provided above. 

FOR FURTHER INFORMATION CONTACT: 
Pushpa Kathir, Marketing Specialist, 
Marketing Order and Agreement 
Division, Specialty Crops Program, 
AMS, USDA, 1400 Independence 
Avenue SW, STOP 0237, Room 1406–S, 
Washington, DC 20250–0237; 
Telephone: (202) 205–2829; Fax: (202) 
720–8938; or Email: pushpa.kathir@
usda.gov. 

Small businesses may request 
information on this notice by contacting 
Richard Lower, Marketing Order and 
Agreement Division, Specialty Crops 
Program, AMS, USDA, 1400 
Independence Avenue SW, STOP 0237, 
Room 1406–S, Washington, DC 20250– 
0237; Telephone (202) 720–2491; Fax: 
(202) 720–8938; or Email: 
Richard.Lower@usda.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Specified Commodities 
Imported Into the United States Exempt 
from Import Requirements. 

OMB Number: 0581–0167. 
Expiration Date of Approval: May 31, 

2020. 
Type of Request: Extension of a 

currently approved information 
collection. 

Abstract: Section 8e (7 U.S.C. 608e) of 
the Agricultural Marketing Agreement 
Act of 1937 as amended (7 U.S.C. 601– 
674; Act) requires that whenever the 
Secretary of Agriculture issues grade, 
size, quality, or maturity regulations 
under domestic marketing orders, the 
same or comparable regulations must be 
issued for imported commodities. 
Import regulations apply only during 
those periods when domestic marketing 
order regulations are in effect. 

The following commodities are 
subject to section 8e import regulations: 
Avocados; grapefruit; kiwifruit; olives 
(other than Spanish-style); oranges; 
table grapes; Irish potatoes; onions; 
tomatoes; dates (other than dates for 
processing); walnuts; raisins; pistachios; 
and hazelnuts (filberts). Imports of these 
commodities are exempt from section 8e 
requirements if they are imported for 
such outlets as processing, charity, 
animal feed, seed, and distribution to 
relief agencies. 

Safeguard procedures in the form of 
importer and receiver reporting 
requirements are used to ensure that the 
imported commodities are, in fact, 
shipped to authorized, exempt outlets. 
Reports required under the safeguard 
procedure are similar to the reports 

currently required by most domestic 
marketing orders and are required of 
importers and receivers under the 
following import regulations: (1) Fruits: 
Import regulations (7 CFR 944.350); (2) 
vegetables: Import regulations (7 CFR 
980.501); and (3) specialty crops: Import 
regulations (7 CFR 999.500). 

Under these regulations, importers 
intending to import commodities for 
exempt purposes must complete the 
form SC–6, ‘‘Importer’s Exempt 
Commodity Form’’. SC–6 is submitted 
to AMS through the Compliance and 
Enforcement Management System 
(CEMS). CEMS is an internet-based 
application which allows importers and 
receivers of fruit, vegetable, and 
specialty crops to complete the form 
online. If an importer correctly inputs 
their shipment data into CEMS, they 
will receive and be able to print a 
certificate that accompanies the 
shipment. Data elements are 
simultaneously transmitted to the 
receiver and to AMS, where they are 
reviewed for compliance purposes by 
Marketing Order and Agreement 
Division (MOAD) staff. The receiver 
retains a copy for recordkeeping 
purposes. 

In rare instances a paper form SC–6 
may be used. The hardcopy form has 
four parts, which are distributed as 
follows: Copy one is presented to the 
U.S. Customs and Border Protection, 
Department of Homeland Security; copy 
two is filed with MOAD within two 
days of the commodity entering the 
United States; copy three accompanies 
the exempt shipment to its intended 
destination, where the receiver certifies 
its receipt and that it will be used for 
exempt purposes, and files that copy 
with MOAD within two days of receipt; 
and copy four is retained by the 
importer. 

In addition to renewing the SC–6 
form, this information collection 
package does the same for the SC–7 
form, ‘‘Civil Penalty Stipulation 
Agreement.’’ The Act authorizes the 
Secretary of Agriculture to assess a civil 
penalty of not more than $1,100 per 
violation against any person who 
violates the Section 8e regulations. 
Investigators complete the form 
identifying the violation committed by 
the produce importer. Produce 
importers sign the SC–7 form to agree to 
pay the sum in full settlement. There is 
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no burden associated as only a signature 
is required. 

The information collected through 
this package is used primarily by 
authorized representatives of the USDA, 
including AMS Specialty Crops Program 
regional and headquarters staff. 

Estimate of Burden: The public 
reporting burden for this collection of 
information is estimated to average 5 
minutes per response. 

Respondents: Importers and receivers 
of exempt commodities. Based on the 
information collected on the frequency 
of use for the forms, AMS has revised 
estimates of respondents and responses. 
Estimates of respondents and responses 
are calculated by taking the raw annual 
data collected from inspections on 
Section 8e crops entering the U.S. 
market and finding the three-year 
averages. These numbers represent an 
approximation of the annual burden 
given the frequent changes in number of 
respondents and responses from year to 
year. 

Estimated Number of Respondents: 
79. 

Estimated Number of Total Annual 
Responses: 6,867. 

Estimated Number of Responses per 
Respondent: 87. 

Estimated Total Annual Burden on 
Respondents: 568 hours. 

Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; (2) the accuracy of 
the Agency’s estimate of the burden of 
the proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 

All comments to this document will 
be summarized and included in the 
request for OMB approval, and will 
become a matter of public record. 

Dated: March 10, 2020. 

Bruce Summers, 
Administrator, Agricultural Marketing 
Service. 
[FR Doc. 2020–05216 Filed 3–13–20; 8:45 am] 

BILLING CODE 3410–02–P 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

[Doc. No. AMS–CP–19–0117] 

Information Collection Request: 
Discharge and Delivery Survey 
Summary and Rate Schedule Forms 

AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Notice; request for comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, the 
Agricultural Marketing Service (AMS) is 
requesting comments from all interested 
individuals and organizations on a 
renewal of a currently approved 
information collection request. This 
information collection is necessary to 
support the procurement of agricultural 
commodities for domestic and export 
food donation programs. AMS issues 
invitations to purchase or sell and 
transport commodities, as well as 
sample, inspect. and survey, agricultural 
commodities at both domestic and 
foreign locations for use in international 
food donation programs on a monthly, 
multiple monthly, quarterly, and yearly 
basis. The AMS Commodity 
Procurement Program contracts for 
marine cargo discharge survey services 
conducted at the foreign destinations to 
ascertain count and condition of the 
commodities delivered. 
DATES: We will consider comments that 
we receive by May 15, 2020. 
ADDRESSES: Interested persons are 
invited to submit written comments on 
the internet at http://
www.regulations.gov or to Service 
Contracting Support Branch, AMS– 
PPSCD, USDA, P.O. Box 419205, Kansas 
City, Missouri 64141–6205. Comments 
should make reference to the dates and 
page number of this issue of the Federal 
Register and will be made available for 
public inspection in the above office 
during regular business hours or at 
http://www.regulations.gov. 

You may also send comments to the 
Desk Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 
FOR FURTHER INFORMATION CONTACT: Cita 
Trice, Chief; Service Contracting 
Support Branch, cita.trice@usda.gov 
(816) 926–1438. 
SUPPLEMENTARY INFORMATION: 

Title: Discharge and Delivery Survey 
Summary and Rate Schedule Forms. 

OMB Number: 0581–0317. 
Expiration Date: April 30, 2020. 
Type of Request: Renewal. 
Abstract: The United States donates 

agricultural commodities domestically 

and overseas for famine or other relief 
requirements, to combat malnutrition, 
and sells or donates commodities to 
promote economic development. AMS 
issues invitations to purchase or sell 
agricultural commodities and services 
for use in domestic and export 
programs. Vendors respond by making 
offers using various AMS commodity 
offer forms through the Web-based 
Supply Chain Management System 
(WBSCM). The AMS Commodity 
Procurement Program contracts for 
discharge survey services conducted at 
the foreign destinations to ascertain 
count and condition of the commodities 
shipped. The form for discharge survey 
services is not in WBSCM. 

The renewal to the information 
collection request is for the respondents 
to submit information electronically in 
WBSCM for all processes with the 
exception of the discharge/delivery 
survey summary and the rates schedule. 
Vendors will be able to access WBSCM 
to see the date and time the system 
shows for receipt of bid, bid 
modification, or bid cancellation 
information. At bid opening date and 
time, the bid information is evaluated 
through the system. Acceptances will be 
sent to the successful offerors 
electronically. Awarded contracts will 
be posted to the AMS website https://
www.ams.usda.gov/selling-food/ 
solicitations and also to the WBSCM 
portal and beta.SAM.gov, Contract 
Opportunities. The discharge/delivery 
survey summary (KC–334) will be 
collected electronically and by mail, 
and the rate schedule (KC–337) will be 
collected by mail. 

For the following estimated total 
annual burden on respondents, the 
formula used to calculate the total 
burden hours is the estimated average 
time per responses multiplied by the 
estimated total annual of responses. 

Estimate of Average Time to Respond: 
Public reporting burden for collecting 
information under this notice is 
estimated to average 29 minutes per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Respondents: Business and other for- 
profit organizations. 

Estimated Number of Respondents: 
41. 

Estimated Average Number of 
Responses per Respondent: 11.83. 

Estimated Total Annual Responses: 
485. 

Estimated Total Annual Burden on 
Respondents: 234 hours. 
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We are requesting comments on all 
aspects of this information collection to 
help us to: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
collection of information including the 
validity of the methodology and 
assumptions used; 

(3) Evaluate the quality, utility, and 
clarity of the information technology; 
and 

(4) Minimize the burden of the 
information collection on those who 
respond through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 

All comments received in response to 
this notice, including names and 
addresses where provided, will be made 
a matter of public record. Comments 
will be summarized and included in the 
request for OMB approval. 

Dated: March 10, 2020. 
Bruce Summers, 
Administrator. 
[FR Doc. 2020–05219 Filed 3–13–20; 8:45 am] 

BILLING CODE 3410–02–P 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

[Doc. No. AMS–SC–20–0018] 

Christmas Tree Promotion, Research, 
and Information Order; Request for 
Extension and Revision of a Currently 
Approved Information Collection 

AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
document announces the Agricultural 
Marketing Service’s (AMS) intention to 
request approval from the Office of 
Management and Budget (OMB). AMS 
requests an extension of and revision to 
the currently approved information 
collection 0581–0268 the Christmas 
Tree Promotion, Research and 
Information Program. 
DATES: Comments must be received by 
May 15, 2020. 
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this notice. All comments 

must be submitted through the Federal 
e-rulemaking portal at http://
www.regulations.gov and should 
reference the document number and the 
date and page number of this issue of 
the Federal Register. All comments 
submitted in response to this proposed 
rule will be included in the rulemaking 
record and will be made available to the 
public. Please be advised that the 
identity of the individuals or entities 
submitting comments will be made 
public on the internet at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Marlene Betts, Marketing Specialist, 
Promotion and Economics Division, 
Specialty Crops Program, AMS, USDA, 
Stop 0244, Room 1406–S, 1400 
Independence Avenue SW, Washington, 
DC 20250–0244; telephone: (202) 720– 
5057, or electronic mail: Marlene.Betts@
usda.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Christmas Tree Promotion, 
Research, and Information Order 
Program. 

OMB Number: 0581–0268. 
Expiration Date of Approval: June 30, 

2020. 
Type of Request: Extension and 

Revision of a currently approved 
information collection. 

Abstract: The Christmas Tree 
Promotion, Research, and Information 
program was created to help strengthen 
the position of Christmas trees in the 
marketplace, and maintain, develop, 
and expand markets for Christmas trees 
in the United States. The Christmas Tree 
Promotion, Research and Information 
Order (Order) (7 CFR part 1214) is 
authorized under the Commodity 
Promotion, Research, and Information 
Act of 1996 (1996 Act) (7 U.S.C. 7411– 
7425). 

The Order was implemented on 
November 2011, and immediately 
stayed. The stay was lifted on April 7, 
2014, in accordance with the provisions 
of the Agriculture Act of 2014 (2014 
Farm Bill). Currently, the Christmas tree 
program is being administered by the 
Christmas Tree Promotion Board 
(Board) appointed by the Secretary of 
Agriculture and financed by a 
mandatory assessment on producers and 
importers of fresh cut Christmas trees. 
The assessment rate is $0.15 per 
Christmas tree cut and sold 
domestically or imported into the 
United States. The program provides for 
an exemption for producers and 
importers that cut and sell or import 
fewer than 500 Christmas trees 
annually. In 2019, a referendum was 
held among eligible producers and 
importers to determine whether they 

favor continuation of the program. Fifty- 
five percent of Christmas tree producers 
and importers who voted were in favor 
of continuing the program, and 
therefore, the program continues to help 
maintain and expand markets for 
Christmas trees. 

The information collection 
requirements in this request are 
essential to carry out the intent of the 
Order and the 1996 Act. The objective 
in carrying out this responsibility 
includes assuring the following: (1) 
Funds are collected and properly 
accounted for; (2) expenditures of all 
funds are for the purposes authorized by 
the 1996 Act and Order; and (3) the 
board’s administration of the programs 
conforms to USDA policy. 

The Order’s provisions have been 
carefully reviewed, and every effort has 
been made to minimize any unnecessary 
recordkeeping costs or requirements, 
including efforts to utilize information 
already submitted under other 
Christmas tree programs administered 
by USDA and other State programs. 

The forms covered under this 
collection require the minimum 
information necessary to effectively 
carry out the requirements of the 
program. Such information can be 
supplied without data processing 
equipment or outside technical 
expertise. In addition, there are no 
additional training requirements for 
individuals filling out reports and 
remitting assessments to the Board. The 
forms are simple, easy to understand, 
and place as small a burden as possible 
on the person required to file the 
information. 

Collecting information yearly would 
coincide with normal industry business 
practices. The timing and frequency of 
collecting information are intended to 
meet the needs of the industry while 
minimizing the amount of work 
necessary to fill out the required reports. 
The requirement to keep records for two 
years beyond the fiscal period of their 
applicability is consistent with normal 
industry practices. In addition, the 
information to be included on these 
forms is not available from other sources 
because such information relates 
specifically to individual producers and 
importers who will be subject to the 
provisions of the Order and 1996 Act. 
Therefore, there is no practical method 
for collecting the required information 
without the use of these forms. 

AMS is committed to complying with 
the E-Government Act, which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 
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Estimate of Burden: Public 
recordkeeping burden for this collection 
of information is estimated to average 
0.456 hour per response. 

Respondents: Producers and 
importers. 

Estimated Number of Respondents: 
7,500. 

Estimated Total Annual Responses: 
13,403. 

Estimated Number of Responses per 
Respondent: 1.79. 

Estimated Total Annual Burden on 
Respondents: 6,110 hours. 

The Board has determined that it 
would be more efficient to separate the 
‘‘Sales/Importer Report.’’ It is currently 
a combined report that is used by both 
producers and importers. By separating 
the report, one ‘‘Domestic Sales Report’’ 
and one ‘‘Importer Sales Report’’ it 
would be easier and less confusing for 
producers and importers to report their 
sales to the Board separately, and 
therefore, a new Domestic Sales Report 
has been created. In addition, a new 
‘‘Donation Form’’ was created to help 
the Board track voluntary contributions. 

Domestic Sales Report 

Estimate of Burden: Public 
recordkeeping burden for this collection 
of information is estimated to average 
0.50 hours per application. 

Respondents: Producers. 
Estimated Number of Respondents: 

3,000. 
Estimated Number of Responses per 

Respondent: 1. 
Estimated Total Annual Burden on 

Respondents: 1,500 hours. 

Donation Form 

Estimate of Burden: Public 
recordkeeping burden for this collection 
of information is estimated to average 
0.25 hours per application. 

Respondents: Producers and 
importers. 

Estimated Number of Respondents: 
150. 

Estimated Number of Responses per 
Respondent: 1. 

Estimated Total Annual Burden on 
Respondents: 37.50 hours. 

Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information will have 
practical utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 

on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 

All responses to this document will 
be summarized and included in the 
request for OMB approval. All 
comments will become a matter of 
public record. 

Authority: 44 U.S.C. Chapter 35. 

Dated: March 10, 2020. 
Bruce Summers, 
Administrator. 
[FR Doc. 2020–05218 Filed 3–13–20; 8:45 am] 

BILLING CODE 3410–02–P 

DEPARTMENT OF AGRICULTURE 

Submission for OMB Review; 
Comment Request 

March 11, 2020 
The Department of Agriculture has 

submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. Comments are 
requested regarding; whether the 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; the accuracy of the 
agency’s estimate of burden including 
the validity of the methodology and 
assumptions used; ways to enhance the 
quality, utility and clarity of the 
information to be collected; and ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 

Comments regarding this information 
collection received by April 15, 2020 
will be considered. Written comments 
should be addressed to: Desk Officer for 
Agriculture, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget (OMB), OIRA_
Submission@omb.eop.gov or fax (202) 
395–5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250– 
7602. Copies of the submission(s) may 
be obtained by calling (202) 720–8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 

persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

Food and Nutrition Service 

Title: Job Search as a supplemental 
Nutrition Assistance Program (SNAP) 
Employment and Training (E&T) 
Component. 

OMB Control Number: 0584–NEW. 
Summary of Collection: The Food and 

Nutrition Act of 2008, as amended 
through Public Law 113–128, enacted 
July 22, 2014 [7 U.S.C. 2026], provides 
the legislative authority for the U.S. 
Department of Agriculture’s (USDA) 
Food and Nutrition Service (FNS) to 
administer the Supplemental Nutrition 
Assistance Program (SNAP). Section 17 
of the Food and Nutrition Act of 2008 
provides the authority to FNS to 
conduct research to help improve the 
administration and effectiveness of 
SNAP. The Food Security Act of 1985 
established the SNAP employment and 
training (E&T) program to help SNAP 
recipients gain the ‘‘skills, training, or 
experience that will increase their 
ability to obtain regular employment’’ 
and achieve economic self-sufficiency. 

Need and Use of the Information: The 
purpose of this study is to document the 
types of job search activities offered 
through SNAP E&T programs, examine 
State implementation of these activities, 
and assess the effectiveness of those 
activities in moving participants toward 
employment. FNS will collect 
information from a sample of 
participating State SNAP offices, local 
SNAP offices, SNAP E&T providers, and 
other SNAP E&T stakeholders. The 
study will profile the job search 
component of SNAP E&T programs in 
four States via site visits. The 
information will be used to provide FNS 
with a better understanding of the types 
of job search activities offered through 
SNAP E&T programs, examine State 
implementation of those activities, and 
help FNS better understand the 
effectiveness of those activities in 
moving participants toward self- 
sufficiency. FNS will use findings from 
the study to inform program 
enhancements and SNAP E&T policy 
and guidance to States. States may also 
use study findings to improve their job 
search components. 

Description of Respondents: 328 
Individuals or households; 31 Business- 
for-or-not for-profit organizations; 101 
State, Local or Tribal Government. 

Number of Respondents: 460. 
Frequency of Responses: Reporting: 

Once. 
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Total Burden Hours: 518. 

Ruth Brown, 
Departmental Information Collection 
Clearance Officer. 
[FR Doc. 2020–05319 Filed 3–13–20; 8:45 am] 

BILLING CODE 3410–30–P 

DEPARTMENT OF AGRICULTURE 

Submission for OMB Review; 
Comment Request 

March 11, 2020. 

The Department of Agriculture has 
submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. Comments are 
requested regarding; whether the 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; the accuracy of the 
agency’s estimate of burden including 
the validity of the methodology and 
assumptions used; ways to enhance the 
quality, utility and clarity of the 
information to be collected; and ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 

Comments regarding this information 
collection received by April 15, 2020 
will be considered. Written comments 
should be addressed to: Desk Officer for 
Agriculture, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget (OMB), New 
Executive Office Building, 725 17th 
Street NW, Washington, DC 20502. 
Commenters are encouraged to submit 
their comments to OMB via email to: 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395–5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250– 
7602. Copies of the submission(s) may 
be obtained by calling (202) 720–8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

Animal and Plant Health Inspection 
Service 

Title: Importation of Table Eggs from 
Regions Where Newcastle Disease Exists 
and Exportation of Poultry and Hatching 
Eggs. 

OMB Control Number: 0579–0328 
Summary of Collection: The Animal 

Health Protection Act (AHPA) of 2002 is 
the primary Federal law governing the 
protection of animal health. The law 
gives the Secretary of Agriculture broad 
authority to detect, control, or eradicate 
pests or diseases of livestock or poultry. 
Veterinary Services, a program with the 
Animal and Plant Health Inspection 
Service (APHIS) is responsible for 
administering regulations intended to 
prevent the dissemination of animal 
disease within the United States. 
Regulations in title 9, Code of Federal 
Regulations, section 94.6 deal 
specifically with the importation of 
table eggs from certain regions that may 
pose a risk of introducing Newcastle 
Disease (ND) into the United States. 

Need and Use of the Information: 
Although this collection applies to any 
region where ND is considered to exist, 
the United States is not currently 
importing table eggs from any ND- 
affected region. APHIS requires the 
following regarding imported table eggs: 
(1) A certificate for table eggs from ND- 
affected regions; and (2) a government 
seal issued by the veterinarian 
accredited by the national government 
who signed the certificate. APHIS will 
also use form VS–17–6, Export Health 
Certificate for Poultry or Hatching Eggs 
for Export. If the information were 
collected less frequently or not collected 
at all, APHIS would be unable to 
establish an effective defense against the 
incursion of ND from table eggs 
imported from ND-affected regions. This 
would cause serious economic 
consequences for U.S. poultry industry, 
which would be unable to export 
poultry and hatching eggs. 

Description of Respondents: Business 
or other for-profit; Federal Government. 

Number of Respondents: 201. 
Frequency of Responses: Reporting: 

On occasion. 
Total Burden Hours: 3,405. 

Ruth Brown, 
Departmental Information Collection 
Clearance Officer. 
[FR Doc. 2020–05324 Filed 3–13–20; 8:45 am] 

BILLING CODE 3410–34–P 

DEPARTMENT OF AGRICULTURE 

Forest Service 

Flathead Resource Advisory 
Committee 

AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 

SUMMARY: The Flathead Resource 
Advisory Committee (RAC) will meet in 
Kalispell, Montana. The committee is 
authorized under the Secure Rural 
Schools and Community Self- 
Determination Act (the Act) and 
operates in compliance with the Federal 
Advisory Committee Act. The purpose 
of the committee is to improve 
collaborative relationships and to 
provide advice and recommendations to 
the Forest Service concerning projects 
and funding consistent with Title II of 
the Act. RAC information can be found 
at the following website: https://
www.fs.usda.gov/main/pts/home. 
DATES: The meeting will be held on 
Wednesday, April 1, 2020, from 4 p.m.– 
7 p.m. 

All RAC meetings are subject to 
cancellation. For status of the meeting 
prior to attendance, please contact the 
person listed under FOR FURTHER 
INFORMATION CONTACT. 
ADDRESSES: The meeting will be held at 
the Flathead National Forest, 
Supervisor’s Office, 650 Wolfpack Way, 
Kalispell, Montana 59901. 

Written comments may be submitted 
as described under SUPPLEMENTARY 
INFORMATION. All comments, including 
names and addresses when provided, 
are placed in the record and are 
available for public inspection and 
copying. The public may inspect 
comments received at the Flathead 
National Forest, Supervisor’s Office. 
Please call ahead at 406–758–5200 to 
facilitate entry into the building. 
FOR FURTHER INFORMATION CONTACT: 
Janette Turk, Designated Federal Officer, 
by phone at 406–758–5335 or via email 
at janette.turk@usda.gov. 

Individuals who use 
telecommunication devices for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877–8339 
between 8:00 a.m. and 8:00 p.m., 
Eastern Standard Time, Monday 
through Friday. 
SUPPLEMENTARY INFORMATION: In June 
2016, the National Secure Rural Schools 
(SRS) RAC charter enabled SRS RACs to 
provide recommendations on Forest 
Service recreation fee proposals; if the 
designated units are not currently 
coordinating with another active 
Recreation RAC; the current charter 
states that upon request of the 
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Designated Federal Officer, the SRS 
RAC may make recommendations 
regarding: 

a. The implementation of a new 
recreation fee at specific recreation fee 
site; 

b. The implementation of a fee 
increase at an existing recreation fee; 

c. The implementation or elimination 
of noncommercial, individual special 
recreation permit fees; 

d. The elimination of a recreation fee; 
and, 

e. The expansion or limitation of the 
recreation fee program. 

The purpose of the meeting is to: 
Discuss, recommend, and approve the 
following: 14 fee proposals; 2 
campgrounds and 12 cabin and lookout 
rentals: 

• Campgrounds: 
Æ 1 proposed fee increase to $13 per 

night. 
Æ 1 proposed new fee site at $10 per 

night. 
• Lookouts and Cabins: 
Æ 12 proposed fee increases ranging 

from $50 to $70 per night. 
The meeting is open to the public. 

The agenda will include time for people 
to make oral statements of three minutes 
or less. Individuals wishing to make an 
oral statement should request in writing 
by Monday, March 30, 2020, to be 
scheduled on the agenda. Anyone who 
would like to bring related matters to 
the attention of the committee may file 
written statements with the committee 
staff before or after the meeting. Written 
comments and requests for time for oral 
comments must be sent to Janette Turk, 
Designated Federal Officer, 650 
Wolfpack Way, Kalispell, Montana 
59901; by email to janette.turk@
usda.gov, or via facsimile to 406–758– 
5379. 

Meeting Accommodations: If you are 
a person requiring reasonable 
accommodation, please make requests 
in advance for sign language 
interpreting, assistive listening devices, 
or other reasonable accommodation. For 
access to the facility or proceedings, 
please contact the person listed in the 
section titled FOR FURTHER INFORMATION 
CONTACT. All reasonable 
accommodation requests are managed 
on a case by case basis. 

Dated: March 11, 2020. 

Cikena Reid, 
USDA Committee Management Officer. 
[FR Doc. 2020–05356 Filed 3–13–20; 8:45 am] 

BILLING CODE 3411–15–P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the 
Washington Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act 
(FACA) that a briefing of the 
Washington Advisory Committee 
(Committee) to the Commission will be 
held from 12:30 p.m.–5:30 p.m. (Pacific 
Time) on Monday, March 30, 2020. The 
purpose of the briefing is to receive 
testimony about voting rights with a 
felony conviction in the state of 
Washington. 

DATES: The briefing will be held on 
Monday, March 30, 2020 from 12:30 
p.m. to 5:30 p.m. PT. 
LOCATION: Hilton Garden Inn, Seattle 
Downtown, 1821 Boren Avenue, Mt. 
Rainier Meeting Room, Seattle, WA 
98101 

FOR FURTHER INFORMATION CONTACT: 
Brooke Peery, Designated Federal 
Officer, (DFO) at bpeery@usccr.gov or 
(213) 894–3437. 
SUPPLEMENTARY INFORMATION: Members 
of the public are entitled to make 
comments during the open period at the 
end of the meeting. Members of the 
public may also submit written 
comments; the comments must be 
received in the Regional Programs Unit 
within 30 days following the meeting. 
Written comments may be mailed to the 
Western Regional Office, U.S. 
Commission on Civil Rights, 300 North 
Los Angeles Street, Suite 2010, Los 
Angeles, CA 90012. They may be faxed 
to the Commission at (213) 894–0508, or 
emailed to Angelica Trevino at 
atrevino@usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (213) 894– 
3437. 

Records and documents discussed 
during the meeting will be available for 
public viewing prior to and after the 
meetings at https://
www.facadatabase.gov/FACA/apex/
FACAPublicCommittee?id=a
10t0000001gzmYAAQ. Please click on 
the ‘‘Committee Meetings’’ tab. Records 
generated from these meetings may also 
be inspected and reproduced at the 
Regional Programs Unit, as they become 
available, both before and after the 
meetings. Persons interested in the work 
of this Committee are directed to the 
Commission’s website, https://

www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 
Opening Remarks and Introductions 

(12:30 p.m.–12:40 p.m.) 
Public Comment (12:40 p.m.–1:15 p.m.) 
Panel 1: Academics & Advocates (1:15 

p.m.–2:45 p.m.) 
Panel 2: Legislators & State Officials 

(3:00 p.m.–4:30 p.m.) 
Public Comment (4:45 p.m.–5:30 p.m.) 

Dated: March 11, 2020. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05342 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Oregon 
Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act 
(FACA) that the meeting of the Oregon 
Advisory Committee (Committee) to the 
Commission will be held at 12:00 p.m. 
(Pacific Time) Friday, April 3, 2020. The 
purpose of this meeting is for the 
Committee to vote on their civil rights 
topic. 
DATES: The meeting will be held on 
Friday, April 3, 2020 at 12:00 p.m. PT. 

Public Call Information: 
Dial: 800–367–2403. 
Conference ID: 4676131. 

FOR FURTHER INFORMATION CONTACT: Ana 
Victoria Fortes (DFO) at afortes@
usccr.gov or (213) 894–3437. 
SUPPLEMENTARY INFORMATION: This 
meeting is available to the public 
through the following toll-free call-in 
number: 800–367–2403, conference ID 
number: 4676131. Any interested 
member of the public may call this 
number and listen to the meeting. 
Callers can expect to incur charges for 
calls they initiate over wireless lines, 
and the Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
telephone number. Persons with hearing 
impairments may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 
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Members of the public are entitled to 
make comments during the open period 
at the end of the meeting. Members of 
the public may also submit written 
comments; the comments must be 
received in the Regional Programs Unit 
within 30 days following the meeting. 
Written comments may be mailed to the 
Western Regional Office, U.S. 
Commission on Civil Rights, 300 North 
Los Angeles Street, Suite 2010, Los 
Angeles, CA 90012. They may be faxed 
to the Commission at (213) 894–0508, or 
emailed Ana Victoria Fortes at afortes@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (213) 894– 
3437. 

Records and documents discussed 
during the meeting will be available for 
public viewing prior to and after the 
meetings at https://www.facadatabase.
gov/FACA/apex/FACAPublic
Committee?id=a10t0000001gzlwAAA. 
Please click on the ‘‘Committee 
Meetings’’ tab. Records generated from 
these meetings may also be inspected 
and reproduced at the Regional 
Programs Unit, as they become 
available, both before and after the 
meetings. Persons interested in the work 
of this Committee are directed to the 
Commission’s website, https://
www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 

I. Welcome 
II. Administrative Updates 
III. Approval of Minutes from February 

21, 2020 meeting 
IV. Discuss Civil Rights Topics: Bail 

Practices and Examining the Impact 
of Measure 11 

V. Public Comment 
VI. Vote 
VII. Next Steps Planning 
VIII. Good of the Order 
IX. Adjournment 

Dated: Match 10, 2020. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05248 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the 
California Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 

on Civil Rights (Commission) and the 
Federal Advisory Committee Act 
(FACA) that a meeting of the California 
Advisory Committee (Committee) to the 
Commission will be held at 2:00 p.m. 
(Pacific Time) Thursday, March 19, 
2020. The purpose of the meeting is for 
the Committee to debrief the community 
forum and report progress. 
DATES: The meeting will be held on 
Thursday, March 19, 2020 at 2:00 p.m. 
PT. 
FOR FURTHER INFORMATION CONTACT: Ana 
Victoria Fortes at afortes@usccr.gov or 
(213) 894–3437. 
SUPPLEMENTARY INFORMATION: 

Public Call Information: Dial: 800– 
353–6461; Conference ID: 2916198. 

This meeting is available to the public 
through the following toll-free call-in 
number: 800–353–6461 conference ID 
number: 2916198. Any interested 
member of the public may call this 
number and listen to the meeting. 
Callers can expect to incur charges for 
calls they initiate over wireless lines, 
and the Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
telephone number. Persons with hearing 
impairments may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are entitled to 
make comments during the open period 
at the end of the meeting. Members of 
the public may also submit written 
comments; the comments must be 
received in the Regional Programs Unit 
within 30 days following the meeting. 
Written comments may be mailed to the 
Western Regional Office, U.S. 
Commission on Civil Rights, 300 North 
Los Angeles Street, Suite 2010, Los 
Angeles, CA 90012. They may be faxed 
to the Commission at (213) 894–0508, or 
emailed Ana Victoria Fortes at afortes@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (213) 894– 
3437. 

Records and documents discussed 
during the meeting will be available for 
public viewing prior to and after the 
meeting at https://
www.facadatabase.gov/FACA/FACA
PublicViewCommittee
Details?id=a10t0000001gzkUAAQ. 

Please click on ‘‘Committee Meetings’’ 
tab. Records generated from this 
meeting may also be inspected and 
reproduced at the Regional Programs 
Unit, as they become available, both 
before and after the meeting. Persons 

interested in the work of this Committee 
are directed to the Commission’s 
website, https://www.usccr.gov, or may 
contact the Regional Programs Unit at 
the above email or street address. 

Agenda 

I. Welcome 
II. Debrief 

Questions: 
a. What information stood out? 
b. What were some major themes that 

were shared? 
c. What was a clear recommendation 

that could be shared with specific 
federal agencies? CA Governor? CA 
Legislature? Other federal and/or 
state actors? 

III. Report Progress 
IV. Public Comment 
V. Adjournment 

Dated: March 11, 2020. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05340 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meetings of the 
Minnesota Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meetings. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act 
(FACA) that the Minnesota Advisory 
Committee (Committee) to the 
Commission will hold a series of 
meetings to discuss next steps in the 
Committee’s current study of racial 
trauma as it relates to civil rights in the 
State. 
DATES: Meetings will be held: 

• 12 p.m. CDT Thursday April 9, 
2020. 

• 12 p.m. CDT Thursday, May 14, 
2020. 

Public Call Information: Dial: 800– 
367–2403; Conference ID: 9928561. 
FOR MORE INFORMATION CONTACT: 
Carolyn Allen at callen@usccr.gov or 
(312) 353–8311. 
SUPPLEMENTARY INFORMATION: These 
meetings are available to the public 
through the above toll-free call-in 
number. Any interested member of the 
public may call this number and listen 
to the meetings. Callers can expect to 
incur charges for calls they initiate over 
wireless lines, according to their 
wireless plans. The Commission will 
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not refund any incurred charges. Callers 
will incur no charge for calls they 
initiate over land-line connections to 
the toll-free telephone number. Persons 
with hearing impairments may also 
follow the proceedings by first calling 
the Federal Relay Service at 1–800–877– 
8339 and providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are entitled to 
make comments during the open period 
at the end of the meeting. Members of 
the public may also submit written 
comments; the comments must be 
received in the Regional Programs Unit 
within 30 days following the respective 
meeting. Written comments may be 
mailed to the U.S. Commission on Civil 
Rights, Regional Programs Unit, 230 S 
Dearborn, Suite 2120, Chicago, IL 
60604. They may be faxed to the 
Commission at (312) 353–8324, or 
emailed Carolyn Allen at callen@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (312) 353– 
8311. 

Records and documents discussed 
during the meetings will be available for 
public viewing prior to and after the 
meeting on the Federal Advisory 
Committee database (facadatabase.gov), 
under the Minnesota Advisory 
Committee link. Records generated from 
this meeting may also be inspected and 
reproduced at the Regional Programs 
Unit, as they become available, both 
before and after the meetings. Persons 
interested in the work of this Committee 
are directed to the Commission’s 
website, http://www.usccr.gov, or may 
contact the Regional Programs Unit at 
the above phone number, email, or 
street address. 

Agenda 

I. Welcome 
II. Approval of Minutes 
III. Discussion: Racial Trauma and Civil 

Rights 
IV. Public Comment 
V. Next Steps 
VI. Adjournment 

Dated: March 10, 2020. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05250 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Arizona 
Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 

ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act 
(FACA) that a meeting of the Arizona 
Advisory Committee (Committee) to the 
Commission will be held at 12:00 p.m. 
(Arizona Time) Wednesday, March 11, 
2020. The purpose of the meeting is for 
the Committee to discuss the draft 
summary of testimony for the 
subminimum wages for disabled 
persons report. 
DATES: The meeting will be held on 
Wednesday, March 11, 2020 at 12:00 
p.m. Arizona Time. Public Call 
Information: Dial: 800–353–6461, 
Conference ID: 4897235. 
FOR FURTHER INFORMATION CONTACT: 
David Barreras (DFO) at dbarreras@
usccr.gov or (202) 499–4066. 
SUPPLEMENTARY INFORMATION: This 
meeting is available to the public 
through the following toll-free call-in 
number: 800–353–6461, conference ID 
number: 4897235. Any interested 
member of the public may call this 
number and listen to the meeting. 
Callers can expect to incur charges for 
calls they initiate over wireless lines, 
and the Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
telephone number. Persons with hearing 
impairments may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are entitled to 
make comments during the open period 
at the end of the meeting. Members of 
the public may also submit written 
comments; the comments must be 
received in the Regional Programs Unit 
within 30 days following the meeting. 
Written comments may be mailed to the 
Western Regional Office, U.S. 
Commission on Civil Rights, 300 North 
Los Angeles Street, Suite 2010, Los 
Angeles, CA 90012. They may be faxed 
to the Commission at (213) 894–0508, or 
emailed David Barreras at dbarreras@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (213) 894– 
3437. 

Records and documents discussed 
during the meeting will be available for 
public viewing prior to and after the 
meetings at https://www.facadatabase.
gov/FACA/FACAPublicViewCommittee
Details?id=a10t0000001gzl2AAA. Please 

click on the ‘‘Committee Meetings’’ tab. 
Records generated from these meetings 
may also be inspected and reproduced 
at the Regional Programs Unit, as they 
become available, both before and after 
the meetings. Persons interested in the 
work of this Committee are directed to 
the Commission’s website, https://
www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 

I. Welcome and Roll Call 
II. Approval of minutes from October 

meeting 
III. Discussion of Summary of 

Testimony on Subminimum Wages 
for Disabled Persons 

IV. Next Steps 
V. Public Comment 
VI. Adjournment 

Dated: March 10, 2020. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05247 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the 
Massachusetts Advisory Committee 

AGENCY: Commission on Civil Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission), and the 
Federal Advisory Committee Act 
(FACA), that a meeting of the 
Massachusetts Advisory Committee to 
the Commission will convene by 
conference call on Friday, April 3, 2020 
at 12:00 p.m. (EDT). The purpose of the 
meeting is for project planning. 
DATES: Friday, April 3, 2020, at 12:00 
p.m. (EDT). 

Public Call-In Information: 
Conference call-in number: 1–800–367– 
2403 and conference ID: 2361360. 
FOR FURTHER INFORMATION CONTACT: 
Evelyn Bohor at ero@usccr.gov or by 
phone at 202–376–7533. 
SUPPLEMENTARY INFORMATION: Interested 
members of the public may listen to the 
discussion by calling the following toll- 
free conference call-in number: 1–800– 
367–2403 and conference ID: 2361360. 
Please be advised that before placing 
them into the conference call, the 
conference call operator will ask callers 
to provide their names, their 
organizational affiliations (if any), and 
email addresses (so that callers may be 
notified of future meetings). Callers can 
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expect to incur charges for calls they 
initiate over wireless lines, and the 
Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
conference call-in number. 

Persons with hearing impairments 
may also follow the discussion by first 
calling the Federal Relay Service at 1– 
800–877–8339 and providing the 
operator with the toll-free conference 
call-in number: 1–800–367–2403 and 
conference ID: 2361360. 

Members of the public are invited to 
make statements during the open 
comment period of the meeting or 
submit written comments. The 
comments must be received in the 
regional office approximately 30 days 
after each scheduled meeting. Written 
comments may be mailed to the Eastern 
Regional Office, U.S. Commission on 
Civil Rights, 1331 Pennsylvania 
Avenue, Suite 1150, Washington, DC 
20425, faxed to (202) 376–7548, or 
emailed to Evelyn Bohor at ero@
usccr.gov. Persons who desire 
additional information may contact the 
Eastern Regional Office at (202) 376– 
7533. 

Records and documents discussed 
during the meeting will be available for 
public viewing as they become available 
at https://www.facadatabase.gov/FACA/ 
FACAPublicViewCommitteeDetails?id=
a10t0000001gzllAAA, click the 
‘‘Meeting Details’’ and ‘‘Documents’’ 
links. Records generated from this 
meeting may also be inspected and 
reproduced at the Eastern Regional 
Office, as they become available, both 
before and after the meetings. Persons 
interested in the work of this advisory 
committee are advised to go to the 
Commission’s website, www.usccr.gov, 
or to contact the Eastern Regional Office 
at the above phone numbers, email or 
street address. 

Agenda: Friday, April 3, 2020; 12:00 
p.m. (EDT) 

I. Welcome and Roll Call 
II. Project Planning 
III. Other Business 
IV. Open Comment 
V. Adjournment 

Dated: March 10, 2020. 

David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05251 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the 
Michigan Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act that 
the Michigan Advisory Committee 
(Committee) will hold a meeting on 
Tuesday, March 24, 2020, at 4:00 p.m. 
EST. The purpose of the meeting is to 
review the recommendations section of 
their report. 
DATES: The meeting will be held on 
Tuesday, March 24, 2020, at 4:00 p.m. 
EST. 

Public Call Information: Dial: 800– 
367–2403, Conference ID: 5243939. 
FOR FURTHER INFORMATION CONTACT: Ana 
Victoria Fortes, DFO, at afortes@
usccr.gov or 213–894–3437. 
SUPPLEMENTARY INFORMATION: Members 
of the public can listen to the 
discussion. This meeting is available to 
the public through the above toll-free 
call-in number. Any interested member 
of the public may call this number and 
listen to the meeting. An open comment 
period will be provided to allow 
members of the public to make a 
statement as time allows. The 
conference call operator will ask callers 
to identify themselves, the organization 
they are affiliated with (if any), and an 
email address prior to placing callers 
into the conference room. Callers can 
expect to incur regular charges for calls 
they initiate over wireless lines, 
according to their wireless plan. The 
Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
telephone number. Persons with hearing 
impairments may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are also 
entitled to submit written comments; 
the comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
mailed to the Regional Programs Unit 
Office, U.S. Commission on Civil Rights, 
230 S. Dearborn St., Suite 2120, 
Chicago, IL 60604. They may also be 
faxed to the Commission at (312) 353– 
8324 or emailed to Carolyn Allen at 
callen@usccr.gov. Persons who desire 

additional information may contact the 
Regional Programs Office at (312) 353– 
8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Office, as they 
become available, both before and after 
the meeting. Records of the meeting will 
be available via www.facadatabase.gov 
under the Commission on Civil Rights, 
Michigan Advisory Committee link. 
Persons interested in the work of this 
Committee are directed to the 
Commission’s website, http://
www.usccr.gov, or may contact the 
Regional Programs Office at the above 
email or street address. 

Agenda 

I. Welcome 
II. Approval of February 21, 2020 

Minutes 
III. Review Report Draft 

a. Update 
b. Recommendations 

IV. Public Comment 
V. Adjournment 

Dated: March 10, 2020. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05249 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meetings of the 
Oklahoma Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act that 
the Oklahoma Advisory Committee 
(Committee) will hold a meeting on 
Tuesday, March 24, 2020 at 2:30 p.m. 
Central Time. The purpose of meeting is 
concluding the Committee’s project on 
affirmative action and discussing future 
projects. 
DATES: The meeting will take place on 
Tuesday, March 24, 2020 at 2:30 p.m. 
Central Time. 

Public Call Information: Dial: 800– 
353–6461, Conference ID: 8678329. 
FOR FURTHER INFORMATION CONTACT: 
Brooke Perry, DFO, at bperry@usccr.gov 
or (202) 701–1376. 
SUPPLEMENTARY INFORMATION: Members 
of the public may listen to this 
discussion through the above call in 
number. An open comment period will 
be provided to allow members of the 
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public to make a statement as time 
allows. The conference call operator 
will ask callers to identify themselves, 
the organization they are affiliated with 
(if any), and an email address prior to 
placing callers into the conference 
room. Callers can expect to incur regular 
charges for calls they initiate over 
wireless lines, according to their 
wireless plan. The Commission will not 
refund any incurred charges. Callers 
will incur no charge for calls they 
initiate over land-line connections to 
the toll-free telephone number. Persons 
with hearing impairments may also 
follow the proceedings by first calling 
the Federal Relay Service at 1–800–877– 
8339 and providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are entitled to 
submit written comments; the 
comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
mailed to the Regional Programs Unit, 
U.S. Commission on Civil Rights, 230 S. 
Dearborn, Suite 2120, Chicago, IL 
60604. They may also be faxed to the 
Commission at (312) 353–8324, or 
emailed to Corrine Sanders at csanders@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (312) 353– 
8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Unit Office, as they 
become available, both before and after 
the meeting. Records of the meeting will 
be available via www.facadatabase.gov 
under the Commission on Civil Rights, 
Oklahoma Advisory Committee link. 
Persons interested in the work of this 
Committee are directed to the 
Commission’s website, http://
www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 

I. Roll Call 
II. Approval of Minutes 
III. Discuss Statement on Affirmative 

Action 
IV. Review Stage/Gate Process and 

Concept Stage Responsibilities 
VI. Adjournment 

Dated: March 10, 2020. 

David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2020–05252 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF COMMERCE 

Bureau of Economic Analysis 

Federal Economic Statistics Advisory 
Committee Meeting 

AGENCY: Bureau of Economic Analysis, 
U.S. Department of Commerce. 
ACTION: Notice of public meeting. 

SUMMARY: The Bureau of Economic 
Analysis is giving notice of a meeting of 
the Federal Economic Statistics 
Advisory Committee (FESAC). The 
Committee advises the Under Secretary 
for Economic Affairs, the Directors of 
the Bureau of Economic Analysis (BEA) 
and the Census Bureau, and the 
Commissioner of the U.S. Department of 
Labor’s Bureau of Labor Statistics (BLS) 
on statistical methodology and other 
technical matters related to the 
collection, tabulation, and analysis of 
federal economic statistics. Email 
Gianna Marrone, gianna.marrone@
bea.gov by June 5, 2020, to attend. An 
agenda will be accessible prior to the 
meeting at https://apps.bea.gov/fesac/. 
DATES: June 12, 2020. The meeting 
begins at approximately 9:00 a.m. and 
adjourns at approximately 3:30 p.m. 
ADDRESSES: The meeting will be held at 
the Suitland Federal Center Auditorium, 
4600 Silver Hill Road, Suitland, MD 
20746. 

FOR FURTHER INFORMATION CONTACT: 
Gianna Marrone, Program Analyst, U.S. 
Department of Commerce, Bureau of 
Economic Analysis, 4600 Silver Hill 
Road (BE–64), Suitland, MD 20746; 
phone (301) 278–9282; email 
gianna.marrone@bea.gov. 
SUPPLEMENTARY INFORMATION: FESAC 
members are appointed by the Secretary 
of Commerce. The Committee advises 
the Under Secretary for Economic 
Affairs, BEA and Census Bureau 
Directors, and the Commissioner of the 
Department of Labor’s BLS on statistical 
methodology and other technical 
matters related to the collection, 
tabulation, and analysis of federal 
economic statistics. The Committee is 
established in accordance with the 
Federal Advisory Committee Act (Title 
5, United States Code, Appendix 2). 

The meeting is open to the public and 
a brief period is set aside for public 
comments and questions. Persons with 
extensive questions or statements must 
submit them in writing by June 5, 2020, 
to Gianna Marrone, gianna.marrone@
bea.gov. 

This meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to 

Gianna Marrone, gianna.marrone@
bea.gov, preferably two weeks prior to 
the meeting. 

Due to security protocols, meeting 
attendees must arrive by 8:30 a.m. and 
present government-issued photo 
identification, wear their visitor’s badge, 
and remain on the building’s first floor. 

Dated: February 24, 2020. 
Kyle Hood, 
Designated Federal Officer, Bureau of 
Economic Analysis. 
[FR Doc. 2020–05280 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–06–P 

DEPARTMENT OF COMMERCE 

National Telecommunications and 
Information Administration 

First Responder Network Authority: 
Public Combined Committees and 
Board Meeting 

AGENCY: First Responder Network 
Authority (FirstNet Authority), National 
Telecommunications and Information 
Administration, U.S. Department of 
Commerce. 
ACTION: Notice of open public meeting 
of the FirstNet Authority Board. 

SUMMARY: The FirstNet Authority Board 
will convene an open public meeting of 
the Board and the Board Committees on 
Thursday, March 19, 2020. 
DATES: A joint meeting of the four (4) 
FirstNet Authority Board Committees 
and the FirstNet Authority Board will be 
held on Thursday, March 19, 2020 
between 11:00 a.m. and 1:00 p.m. 
Eastern Standard Time (EST). The 
meeting of the FirstNet Authority Board 
and the Governance and Personnel, 
Network and Technology, Advocacy, 
and Finance Committees will be open to 
the public from 11:00 a.m. to 1:00 p.m. 
(EST). 
ADDRESSES: The public meeting will be 
conducted via teleconference and 
WebEx only. Members of the public may 
listen to the meeting by dialing toll-free: 
1–888–982–7296 and enter participant 
code 3161488#. 

To view the slide presentation, the 
public may visit the URL: https://
www.mymeetings.com/nc/join/ and 
enter Conference Number: 
PWXW9653105 and Audience Passcode: 
3161488. Alternatively, members of the 
public may view the slide presentation 
by directly visiting the URL: https://
www.mymeetings.com/nc/join.php?i=
PWXW9653105&p=3161488&t=c. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Watts, Acting Board Secretary, 
FirstNet Authority, 12201 Sunrise 
Valley Drive, M/S 243, Reston, VA 
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20192; telephone: (571) 665–6178; 
email: Jennifer.Watts@Firstnet.gov. 
Please direct media inquiries to Ryan 
Oremland at: (571) 665–6186. 
SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
FirstNet Authority Board and the Board 
Committees will convene an open 
public meeting via teleconference and 
WebEx only on Thursday, March 19, 
2020. 

Background: The Middle Class Tax 
Relief and Job Creation Act of 2012 
(Pub. L. 112–96, Title VI, 126 Stat. 256 
(codified at 47 U.S.C. 1401 et seq.)) (Act) 
established the FirstNet Authority as an 
independent authority within the 
National Telecommunications and 
Information Administration that is 
headed by a Board. The Act directs the 
FirstNet Authority to ensure the 
building, deployment, and operation of 
a nationwide, interoperable public 
safety broadband network. The FirstNet 
Authority Board is responsible for 
making strategic decisions regarding the 
FirstNet Authority’s operations. The 
FirstNet Authority Board held its first 
public meeting on September 25, 2012. 

Matters to be Considered: The 
FirstNet Authority will post a detailed 
agenda for the Combined Board 
Committees and Board Meeting on 
FirstNet.gov prior to the meeting. The 
agenda topics are subject to change. 
Please note that the subjects that will be 
discussed by the Committees and the 
Board may involve commercial or 
financial information that is privileged 
or confidential, or other legal matters 
affecting the FirstNet Authority. As 
such, the Committee Chairs and Board 
Chair may call for a vote to close the 
meetings only for the time necessary to 
preserve the confidentiality of such 
information, pursuant to 47 U.S.C. 
1424(e)(2). 

Times and Dates of Meeting: A public 
combined meeting of the FirstNet 
Authority Board and FirstNet Authority 
Board Committees will be held on 
Thursday, March 19, 2020 between 
11:00 a.m. and 1:00 p.m. (EST). The 
meeting of the FirstNet Authority Board 
and the Governance and Personnel, 
Network and Technology, Advocacy, 
and Finance Committees will be open to 
the public via teleconference and 
WebEx from 11:00 a.m. to 1:00 p.m. 
(EST). The times listed above are subject 
to change. Please refer to FirstNet.gov 
for the most up-to-date information. 

Location: The public combined Board 
and Board Committee meetings will be 
conducted via teleconference and 
WebEx on Thursday, March 19, 2020. 
Members of the public may listen to the 
meeting by dialing toll-free: 1–888–982– 

7296 and enter participant code 
3161488#. 

Other Information: The public 
combined Board and Board Committee 
meetings open to the public via 
teleconference and WebEx only. On the 
date and time of the meeting, members 
of the public may listen to the meeting 
by dialing toll-free: 1–888–982–7296 
and enter participant code 3161488#. 

The public combined Board and 
Board Committees meetings are 
accessible to people with disabilities. 
Individuals requiring accommodations, 
such as sign language interpretation or 
other ancillary aids, are asked to notify 
Mrs. Watts by telephone at (571) 665– 
6178 or email: Jennifer.Watts@firstnet.
gov at least five (5) business days 
(March 12) before the applicable 
meeting. 

To be connected to the meetings in 
listen-only mode by telephone, please 
dial toll-free: 1–888–982–7296 and enter 
participant code 3161488#. If you 
experience technical difficulty, please 
contact the Conferencing Center 
Customer Service at: 1–866–900–1011. 

Records: The FirstNet Authority 
maintains records of all Board 
proceedings. Minutes of the Board 
meeting and Committee meetings will 
be available on FirstNet.gov. 

Dated: March 11, 2020. 
Jennifer Watts, 
Acting Board Secretary, FirstNet Authority. 
[FR Doc. 2020–05227 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–TL–P 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[B–14–2020] 

Foreign-Trade Zone (FTZ) 230— 
Piedmont Triad Area, North Carolina 
Notification of Proposed Production 
Activity; LLFlex, LLC (Aluminum Foil 
Paper Laminate, Foil-Backed 
Paperboard, Coated Paper, Coated 
Paperboard, and Cable Wrap), High 
Point, North Carolina 

The Piedmont Triad Partnership, 
grantee of FTZ 230, submitted a 
notification of proposed production 
activity to the FTZ Board on behalf of 
LLFlex, LLC (LLFlex), located in High 
Point, North Carolina. The notification 
conforming to the requirements of the 
regulations of the FTZ Board (15 CFR 
400.22) was received on March 6, 2020. 

The applicant has submitted a 
separate application for FTZ designation 
at the company’s facility under FTZ 
230. The facility is used for the 
production of aluminum foil paper 

laminate, foil backed paperboard, coated 
paper, coated paperboard, and 
aluminum and steel cable wrap. 
Pursuant to 15 CFR 400.14(b), FTZ 
activity would be limited to the specific 
foreign-status materials/components 
and specific finished products described 
in the submitted notification (as 
described below) and subsequently 
authorized by the FTZ Board. 

Production under FTZ procedures 
could exempt LLFlex from customs duty 
payments on the foreign-status 
materials/components used in export 
production (an estimated 20 percent of 
production). On its domestic sales, for 
the foreign-status materials/components 
noted below, LLFlex would be able to 
choose the duty rates during customs 
entry procedures that apply to: Coated 
paper/paperboard; foil backed 
paperboard; bare cable wrap; polymer/ 
plastic coated cable wrap; bare 
aluminum cable wrap; aluminum paper 
foil laminate; and, backed aluminum 
cable wrap (duty rate ranges from duty- 
free to 5.8%). LLFlex would be able to 
avoid duty on foreign-status 
components which become scrap/waste. 
Customs duties also could possibly be 
deferred or reduced on foreign-status 
production equipment. 

The materials/components sourced 
from abroad include: Plastic film; 
carbon and alloy flat steel; aluminum 
foil not backed; converter foil; and, 
backed aluminum foil (duty rate ranges 
from duty-free to 5.8%). The request 
indicates that certain components are 
subject to an antidumping/ 
countervailing duty (AD/CVD) order if 
imported from certain countries. The 
FTZ Board’s regulations (15 CFR 
400.14(e)) require that merchandise 
subject to AD/CVD orders, or items 
which would be otherwise subject to 
suspension of liquidation under AD/ 
CVD procedures if they entered U.S. 
customs territory, be admitted to the 
zone in privileged foreign status (19 
CFR 146.41). The request also indicates 
that certain materials/components are 
subject to special duties under Section 
232 of the Trade Expansion Act of 1962 
(Section 232) or Section 301 of the 
Trade Act of 1974 (Section 301), 
depending on the country of origin. The 
applicable Section 232 and Section 301 
decisions require subject merchandise 
to be admitted to FTZs in privileged 
foreign status. 

Public comment is invited from 
interested parties. Submissions shall be 
addressed to the Board’s Executive 
Secretary and sent to: ftz@trade.gov. The 
closing period for their receipt is April 
27, 2020. 

A copy of the notification will be 
available for public inspection in the 
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‘‘Reading Room’’ section of the Board’s 
website, which is accessible via 
www.trade.gov/ftz. 

For further information, contact 
Elizabeth Whiteman at 
Elizabeth.Whiteman@trade.gov or (202) 
482–0473. 

Dated: March 10, 2020. 
Andrew McGilvray, 
Executive Secretary. 
[FR Doc. 2020–05317 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[B–16–2020] 

Foreign-Trade Zone (FTZ) 43—Battle 
Creek, Michigan; Notification of 
Proposed Production Activity; Zoetis, 
LLC (Pharmaceutical Products), 
Kalamazoo, Michigan 

Zoetis, LLC (Zoetis) submitted a 
notification of proposed production 
activity to the FTZ Board for its facility 
in Kalamazoo, Michigan. The 
notification conforming to the 
requirements of the regulations of the 
FTZ Board (15 CFR 400.22) was 
received on March 9, 2020. 

Zoetis’ facility is located within FTZ 
43. The facility is used for the 
production of pharmaceuticals for the 
animal pharmaceutical industry. 
Pursuant to 15 CFR 400.14(b), FTZ 
activity would be limited to the specific 
foreign-status materials and components 
and specific finished products described 
in the submitted notification (as 
described below) and subsequently 
authorized by the FTZ Board. 

Production under FTZ procedures 
could exempt Zoetis from customs duty 
payments on the foreign-status 
components used in export production. 
On its domestic sales, for the foreign- 
status materials/components noted 
below, Zoetis would be able to choose 
the duty rates during customs entry 
procedures that apply to: Apoquel® 
(atopic dermatitis); Stronghold® Plus 
(antiparasitic); Revolution Plus ® 
(antiparasitic); Versatrine® Pron 
(ectoparasiticide); Spot on Pron 
(ectoparasiticide); Coopers Spot on Pron 
(ectoparasiticide); Alphamax Conc Sol 
(parasiticide) and, Simparica TrioTM 
(antiparasitic) (duty rate ranges from 
duty-free to 6.5%). Zoetis would be able 
to avoid duty on foreign-status 
components which become scrap/waste. 
Customs duties also could possibly be 
deferred or reduced on foreign-status 
production equipment. 

The components and materials 
sourced from abroad include: 

Oclacitinib maleate; saroloner; 
deltamethrin 1% solution; and, 
deltamethrin concentrate 10MG/ML 
(duty rate 6.5%). The request indicates 
that certain materials/components are 
subject to special duties Section 301 of 
the Trade Act of 1974 (Section 301), 
depending on the country of origin. The 
applicable Section 301 decisions require 
subject merchandise to be admitted to 
FTZs in privileged foreign status (19 
CFR 146.41). 

Public comment is invited from 
interested parties. Submissions shall be 
addressed to the Board’s Executive 
Secretary and sent to: ftz@trade.gov. The 
closing period for their receipt is April 
27, 2020. 

A copy of the notification will be 
available for public inspection in the 
‘‘Reading Room’’ section of the Board’s 
website, which is accessible via 
www.trade.gov/ftz. 

For further information, contact 
Christopher Wedderburn at 
Chris.Wedderburn@trade.gov or (202) 
482–1963. 

Dated: March 10, 2020. 
Andrew McGilvray, 
Executive Secretary. 
[FR Doc. 2020–05315 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[B–15–2020] 

Foreign-Trade Zone (FTZ) 106— 
Oklahoma City, Oklahoma; Notification 
of Proposed Production Activity; PRO– 
PIPE USA, LLC (High-Density 
Polyethylene Pipe), Shawnee, 
Oklahoma 

PRO–PIPE USA, LLC (PRO–PIPE 
USA) submitted a notification of 
proposed production activity to the FTZ 
Board for its facility in Shawnee, 
Oklahoma. The notification conforming 
to the requirements of the regulations of 
the FTZ Board (15 CFR 400.22) was 
received on March 5, 2020. 

The PRO–PIPE USA facility is located 
within FTZ 106. The facility is used for 
the production of high-density 
polyethylene pipe. Pursuant to 15 CFR 
400.14(b), FTZ activity would be limited 
to the specific foreign-status material 
and component and the specific 
finished product described in the 
submitted notification (as described 
below) and subsequently authorized by 
the FTZ Board. 

Production under FTZ procedures 
could exempt PRO–PIPE USA from 
customs duty payments on the foreign- 

status component used in export 
production. On its domestic sales, for 
the foreign-status material/component 
noted below, PRO–PIPE USA would be 
able to choose the duty rate during 
customs entry procedures that applies to 
high-density polyethylene pipe (duty 
rate 3.1%). PRO–PIPE USA would be 
able to avoid duty on foreign-status 
components which become scrap/waste. 
Customs duties also could possibly be 
deferred or reduced on foreign-status 
production equipment. 

The component/material sourced 
from abroad is resin (black high-density 
polyethylene) (duty rate 6.5%). The 
request indicates that the material/ 
component is subject to special duties 
under Section 301 of the Trade Act of 
1974 (Section 301), depending on the 
country of origin. The applicable 
Section 301 decisions require subject 
merchandise to be admitted to FTZs in 
privileged foreign status (19 CFR 
146.41). 

Public comment is invited from 
interested parties. Submissions shall be 
addressed to the Board’s Executive 
Secretary and sent to: ftz@trade.gov. The 
closing period for their receipt is April 
27, 2020. 

A copy of the notification will be 
available for public inspection in the 
‘‘Reading Room’’ section of the Board’s 
website, which is accessible via 
www.trade.gov/ftz. 

For further information, contact 
Christopher Wedderburn at 
Chris.Wedderburn@trade.gov or (202) 
482–1963. 

Dated: March 10, 2020. 
Andrew McGilvray, 
Executive Secretary. 
[FR Doc. 2020–05316 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–533–824] 

Polyethylene Terephthalate Film, 
Sheet, and Strip From India: Final 
Results of Antidumping Duty 
Administrative Review; 2017–2018 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that Jindal Poly 
Films Ltd. (India) (Jindal) made sales of 
subject merchandise below normal 
value, but that SRF Limited of India 
(SRF) did not make sale of subject 
merchandise below normal value. The 
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1 See Polyethylene Terephthalate Film, Sheet, and 
Strip from India: Preliminary Results and Partial 
Rescission of Antidumping Duty Administrative 
Review; 2017–2018, 84 FR 48123 (September 12, 
2019) (Preliminary Results). 

2 See Memorandum, ‘‘Polyethylene Terephthalate 
Film, Sheet and Strip from India: Extension of 
Deadline for Final Results of Antidumping Duty 
Administrative Review,’’ dated December 30, 2019. 

3 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Results of Antidumping 
Duty Administrative Review: Polyethylene 
Terephthalate Film from India; 2017–2018 
Administrative Review,’’ dated concurrently with, 
and hereby adopted by, this notice (Issues and 
Decision Memorandum). 

4 See Memorandum, ‘‘Final Results of the 
Antidumping Duty Administrative Review of 
Polyethylene Terephthalate Film, Sheet, and Strip 
from India: Jindal Poly Films Ltd. (India) (Jindal),’’ 
dated concurrently with this memorandum (Jindal 
Final Calculation Memorandum). 

5 See Jindal Final Calculation Memo; see also 
Memorandum ’’ Final Results of the Antidumping 
Duty Administrative Review of Polyethylene 
Terephthalate Film, Sheet, and Strip from India: 
SRF Limited,’’ dated concurrently with this 
memorandum. 

6 See Notice of Amended Final Antidumping Duty 
Determination of Sales at Less Than Fair Value and 
Antidumping Duty Order: Polyethylene 
Terephthalate Film, Sheet, and Strip from India, 67 
FR 44175 (July 1, 2002) (Amended Final 
Determination). 

7 See Antidumping Proceedings: Calculation of 
the Weighted-Average Dumping Margin and 
Assessment Proceedings; Final Modification, 77 FR 
8101, 8102 (February 14, 2012). 

period of review (POR) is July 1, 2017 
through June 30, 2018. 
DATES: Applicable March 16, 2020. 
FOR FURTHER INFORMATION CONTACT: 
Jacqueline Arrowsmith, AD/CVD 
Operations, Office VII, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230; telephone 
(202) 482–5255. 
SUPPLEMENTARY INFORMATION: 

Background 

On September 12, 2019, Commerce 
published the Preliminary Results.1 

On December 30, 2019, we extended 
these final results from January 10, 2020 
until March 10, 2020.2 

Scope Of the Order 

The products covered by the order are 
all gauges of raw, pretreated, or primed 
polyethylene terephthalate film, sheet, 
and strip (PET Film), whether extruded 
or coextruded. Excluded are metallized 
films and other finished films that have 
had at least one of their surfaces 
modified by the application of a 
performance-enhancing resinous or 
inorganic layer of more than 0.00001 
inches thick. Imports of PET Film are 
currently classifiable in the Harmonized 
Tariff Schedule of the United States 
(HTSUS) under item number 
3920.62.00.90. HTSUS subheadings are 
provided for convenience and customs 
purposes. The written description of the 
scope of the order is dispositive. 

Analysis of Comments Received 

We addressed all the issues raised in 
the case brief submitted by Jindal, the 
sole brief submitted by an interested 
party, in the the Issues and Decision 
Memorandum.3 We provided a list of all 
the issues raised by Jindal in the 
appendix to this notice. The Issues and 
Decision Memorandum is a public 
document and is on file electronically 
via Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 

registered users at http://
access.trade.gov, and is available to all 
parties in the Central Records Unit, 
Room B8024 of the main Commerce 
building. In addition, a complete 
version of the Issues and Decision 
Memorandum can be accessed directly 
on the internet at http://
enforcement.trade.gov/frn/. The signed 
and electronic versions of the Issues and 
Decision Memorandum are identical in 
content. 

Changes Since the Preliminary Results 
Based on our review of the record and 

comments received from Jindal 
regarding the Preliminary Results, we 
made certain revisions to the Jindal’s 
home market and U.S. margin 
calculations.4 The Issues and Decision 
Memorandum contains additional 
details of these revisions. We also 
updated the export subsidies in the U.S. 
margin programs to account for changes 
in the concurrent countervailing duty 
administrative review for both Jindal 
and SRF.5 

Final Results of Review 
As a result of this review, we 

determine the following weighted- 
average dumping margins exist for the 
period July 1, 2017 through June 30, 
2018. 

Manufacturer/exporter 

Weighted- 
Average 
Margin 

(percent) 

Jindal Poly Films Ltd. (India) ...... 4.45 
SRF Limited of India ................... 0.00 
Ester Industries Limited .............. 4.45 
Garware Polyester Ltd ................ 4.45 
Polyplex Corporation Ltd ............ 4.45 
Vacmet India Limited .................. 4.45 

Disclosure and Public Comment 
We intend to disclose the calculations 

performed to parties in this proceeding 
within five days after public 
announcement of the final results in 
accordance with section 751(a) and 19 
CFR 351.224(b). 

Assessment Rates 
Upon completion of this 

administrative review, Commerce shall 
determine and U.S. Customs and Border 

Protection (CBP) shall assess 
antidumping duties on all appropriate 
entries. If a respondent’s weighted- 
average dumping margin is not zero or 
de minimis (i.e., less than 0.5 percent) 
in the final results of this review, we 
will calculate importer-specific ad 
valorem assessment rates on the basis of 
the ratio of the total amount of dumping 
calculated for an importer’s examined 
sales and the total entered value of such 
sales in accordance with 19 CFR 
351.212(b)(1). Where either the 
respondent’s weighted-average dumping 
margin is zero or de minimis within the 
meaning of 19 CFR 351.106(c), or an 
importer-specific rate is zero or de 
minimis, we will instruct CBP to 
liquidate the appropriate entries 
without regard to antidumping duties. 

For entries of subject merchandise 
produced by Jindal or SRF for which it 
did not know its merchandise was 
destined for the United States, we will 
instruct CBP to liquidate unreviewed 
entries at the all-others rate established 
in the less-than fair value (LTFV) 
investigation, 5.71 percent,6 if there is 
no rate for the intermediate 
company(ies) involved in the 
transaction.7 Pursuant to 19 CFR 
351.106(c)(2), we will instruct CBP to 
liquidate without regard to antidumping 
duties any entries produced and/or 
exported by SRF during the POR. 

We intend to issue instructions to 
CBP 15 days after publication of the 
final results of this review. 

Cash Deposit Requirements 
The following deposit requirements 

will be effective for all shipments of 
PET Film from India entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review, as provided for 
by section 751(a)(2)(C) of the Act: (1) 
The cash deposit rate for the company 
under review will be the rate 
established in the final results of this 
review (except, if the rate is zero or de 
minimis, no cash deposit will be 
required); (2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, a prior review, or the LTFV 
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8 See Amended Final Determination. 

investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the 
merchandise; and (4) the cash deposit 
rate for all other manufacturers or 
exporters is 5.71 percent.8 These cash 
deposit requirements, when imposed, 
shall remain in effect until further 
notice. 

Notification to Interested Parties 
Regarding the Reimbursement of Duties 

This notice also serves as a final 
reminder to importers of their 
responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in 
Commerce’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

Administrative Protective Order 

This notice also serves as a final 
reminder to parties subject to 
administrative protective order (APO) of 
their responsibility concerning the 
destruction of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and terms of an 
APO is a sanctionable violation. 

Notification to Interested Parties 

These final results are issued and 
published in accordance with sections 
751(a)(1) and 777(i)(1) of the Act, and 19 
CFR 351.221. 

Dated: March 10, 2020. 
Christian Marsh, 
Deputy Assistant Secretary for Enforcement 
and Compliance. 

Appendix 

List of Topics Discussed in the Decision 
Memorandum 

I. Summary 
II. List of Issues 
III. Background 
IV. Scope of the Order 
V. Changes Made Since the Preliminary 

Results 
VI. Discussion of Issues 

Comment 1: Whether Commerce Should 
Continue to Grant All of Jindal’s Post- 
Sale Price Adjustments 

Comment 2: Whether to Revise Jindal’s 
Home Market and Margin Programs 

VII. Recommendation 

[FR Doc. 2020–05311 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; Cost- 
Earnings Survey of Mariana 
Archipelago Small Boat Fleet 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995. 
DATES: To ensure consideration, written 
or on-line comments must be submitted 
on or before May 15, 2020. 
ADDRESSES: Direct all written comments 
to Adrienne Thomas, PRA Officer, 
NOAA, 151 Patton Avenue, Room 159, 
Asheville, NC 28801 (or via the internet 
at PRAcomments@doc.gov). All 
comments received are part of the 
public record. Comments will generally 
be posted without change. All 
Personally Identifiable Information (for 
example, name and address) voluntarily 
submitted by the commenter may be 
publicly accessible. Do not submit 
Confidential Business Information or 
otherwise sensitive or protected 
information. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Justin Hospital, Pacific 
Islands Fisheries Science Center, 1845 
Wasp Blvd., Building 176, Honolulu, HI 
96818, (808) 725–5399 or 
Justin.Hospital@noaa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 
The National Marine Fisheries Service 

(NMFS) proposes to collect information 
about fishing expenses and catch 
distribution (the share of fish that is 
sold, retained for home consumption, 
directed to customary exchange, etc.) for 
the Mariana Archipelago small boat- 
based reef fish, bottomfish, and pelagics 
fisheries with which to conduct 
economic analyses that will improve 
fishery management in those fisheries; 

satisfy NMFS’ legal mandates under 
Executive Order 12866, the Magnuson- 
Stevens Fishery Conservation and 
Management Act (U.S.C. 1801 et seq.), 
the Regulatory Flexibility Act, the 
Endangered Species Act, and the 
National Environmental Policy Act; and 
quantify achievement of the 
performance measures in the NMFS 
Strategic Operating Plans. Respondents 
will include small boat fishers across 
the Mariana Archipelago (Guam and the 
Commonwealth of the Northern Mariana 
Islands) and their participation in the 
economic data collection will be 
voluntary. These data will be used to 
assess how fishermen will be impacted 
by and respond to regulations likely to 
be considered by fishery managers. 

II. Method of Collection 

Paper-based survey forms will be 
completed by respondents or through 
in-person interviews. 

III. Data 

OMB Control Number: 0648–0755. 
Form Number(s): None. 
Type of Review: Regular submission 

[extension of a current information 
collection]. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
280. 

Estimated Time per Response: 45 
minutes. 

Estimated Total Annual Burden 
Hours: 210. 

Estimated Total Annual Cost to 
Public: $0 in recordkeeping/reporting 
costs. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
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they also will become a matter of public 
record. 

Sheleen Dumas, 
Department PRA Clearance Officer, Office of 
the Chief Information Officer, Commerce 
Department. 
[FR Doc. 2020–05222 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XA077] 

Mid-Atlantic Fishery Management 
Council (MAFMC); Public Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public meetings. 

SUMMARY: The Mid-Atlantic Fishery 
Management Council (Council) will 
hold public meetings of the Council. 
DATES: The meetings will be held 
Tuesday, April 7, 2020, from 2 p.m. to 
5 p.m.; Wednesday, April 8, 2020, from 
9 a.m. to 5:30 p.m.; and Thursday, April 
9, 2020, from 9 a.m. to 1 p.m. For 
agenda details, see SUPPLEMENTARY 
INFORMATION. 

ADDRESSES: The meeting will be held at 
Seaview, A Dolce Hotel, 401 S. New 
York Rd., Galloway, NJ; telephone: (609) 
652–1800. 

Council address: Mid-Atlantic Fishery 
Management Council, 800 N. State St., 
Suite 201, Dover, DE 19901; telephone: 
(302) 674–2331. 
FOR FURTHER INFORMATION CONTACT: 
Christopher M. Moore, Ph.D. Executive 
Director, Mid-Atlantic Fishery 
Management Council; telephone: (302) 
526–5255. The Council’s website, 
www.mafmc.org also has details on the 
meeting location, proposed agenda, 
webinar listen-in access, and briefing 
materials. 

SUPPLEMENTARY INFORMATION: The 
following items are on the agenda, 
though agenda items may be addressed 
out of order (changes will be noted on 
the Council’s website when possible.) 

Tuesday, April 7, 2020 

2020 Mid-Atlantic State of the 
Ecosystem Report 

EAFM Updates 

2020 Risk Assessment, Summer 
Flounder Management Strategy 
Evaluation update, and other EAFM 
related activities 

Climate Change Scenario Planning 

Introduction to scenario planning and 
plan for potential East Coast/Mid- 
Atlantic scenario planning exercise 

Wednesday, April 8, 2020 

South Atlantic Electronic Reporting 

Update on South Atlantic for-hire 
reporting requirements 

Blueline Tilefish 2021 Specifications 

Review SSC, Advisory Panel, 
Monitoring Committee, and staff 
recommendations for 2021 
specifications and recommend 
changes to 2021 specifications if 
necessary 

Golden Tilefish 2021–22 Specifications 

Review SSC, Advisory Panel, 
Monitoring Committee, and staff 
recommendations for 2021–22 
specifications and adopt 2021–22 
specifications 

Ocean Data Portals Commercial 
Fisheries Data Project 

Offshore Wind Updates 

Ocean Wind Project and Atlantic Shores 
Wind Project 

Black Sea Bass Commercial State 
Allocation Amendment 

Review scoping plan and document 

Citizen Science 

GARFO/NEFSC Joint Strategic Plan 

Presentation on final NEFSC/GARFO 
Regional Strategic Plan for 2020–23 
and Annual Implementation Plan 

Thursday, April 9, 2020 

Business Session 

Committee Reports: SSC; Executive 
Director’s Report; Organization 
Reports; and, Liaison Reports 

Continuing and New Business 

Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, in 
accordance with the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act), those 
issues may not be the subject of formal 
action during these meetings. Actions 
will be restricted to those issues 
specifically identified in this notice and 
any issues arising after publication of 
this notice that require emergency 
action under Section 305(c) of the 
Magnuson-Stevens Act, provided the 
public has been notified of the Council’s 
intent to take final action to address the 
emergency. 

Special Accommodations 

These meetings are physically 
accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aid 
should be directed to M. Jan Saunders, 
(302) 526–5251, at least 5 days prior to 
the meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 11, 2020. 
Tracey L. Thompson, 
Acting Deputy Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2020–05303 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XR102] 

Takes of Marine Mammals Incidental to 
Specified Activities; Taking Marine 
Mammals Incidental to U.S. Marine 
Corps Training Exercises at Cherry 
Point Range Complex, North Carolina 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; proposed incidental 
harassment authorization; request for 
comments on proposed authorization 
and possible renewal. 

SUMMARY: NMFS has received a request 
from the U.S. Marine Corps (USMC) for 
authorization to take marine mammals 
incidental to training exercises at 
Marine Corps Air Station (MCAS) 
Cherry Point Range Complex, North 
Carolina. Pursuant to the Marine 
Mammal Protection Act (MMPA), NMFS 
is requesting comments on its proposal 
to issue an incidental harassment 
authorization (IHA) to incidentally take 
marine mammals during the specified 
activities. NMFS is also requesting 
comments on a possible one-year 
renewal that could be issued under 
certain circumstances and if all 
requirements are met, as described in 
Request for Public Comments at the end 
of this notice. NMFS will consider 
public comments prior to making any 
final decision on the issuance of the 
requested MMPA authorizations and 
agency responses will be summarized in 
the final notice of our decision. The 
USMC’s activities are considered 
military readiness activities pursuant to 
the MMPA, as amended by the National 
Defense Authorization Act for Fiscal 
Year 2004 (NDAA). 
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DATES: Comments and information must 
be received no later than April 15, 2020. 
ADDRESSES: Comments should be 
addressed to Jolie Harrison, Chief, 
Permits and Conservation Division, 
Office of Protected Resources, National 
Marine Fisheries Service. Physical 
comments should be sent to 1315 East- 
West Highway, Silver Spring, MD 20910 
and electronic comments should be sent 
to ITP.Laws@noaa.gov. 

Instructions: NMFS is not responsible 
for comments sent by any other method, 
to any other address or individual, or 
received after the end of the comment 
period. Comments received 
electronically, including all 
attachments, must not exceed a 25- 
megabyte file size. All comments 
received are a part of the public record 
and will generally be posted online at 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/incidental- 
take-authorizations-military-readiness- 
activities without change. All personal 
identifying information (e.g., name, 
address) voluntarily submitted by the 
commenter may be publicly accessible. 
Do not submit confidential business 
information or otherwise sensitive or 
protected information. 
FOR FURTHER INFORMATION CONTACT: Ben 
Laws, Office of Protected Resources, 
NMFS, (301) 427–8401. Electronic 
copies of the application and supporting 
documents, as well as a list of the 
references cited in this document, may 
be obtained online at: 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/incidental- 
take-authorizations-military-readiness- 
activities. In case of problems accessing 
these documents, please call the contact 
listed above. 
SUPPLEMENTARY INFORMATION: 

Background 

The MMPA prohibits the ‘‘take’’ of 
marine mammals, with certain 
exceptions. Sections 101(a)(5)(A) and 
(D) of the MMPA (16 U.S.C. 1361 et 
seq.) direct the Secretary of Commerce 
(as delegated to NMFS) to allow, upon 
request, the incidental, but not 
intentional, taking of small numbers of 
marine mammals by U.S. citizens who 
engage in a specified activity (other than 
commercial fishing) within a specified 
geographical region if certain findings 
are made and either regulations are 
issued or, if the taking is limited to 
harassment, a notice of a proposed 
incidental take authorization may be 
provided to the public for review. 

Authorization for incidental takings 
shall be granted if NMFS finds that the 
taking will have a negligible impact on 
the species or stock(s) and will not have 

an unmitigable adverse impact on the 
availability of the species or stock(s) for 
taking for subsistence uses (where 
relevant). Further, NMFS must prescribe 
the permissible methods of taking and 
other ‘‘means of effecting the least 
practicable adverse impact’’ on the 
affected species or stocks and their 
habitat, paying particular attention to 
rookeries, mating grounds, and areas of 
similar significance, and on the 
availability of the species or stocks for 
taking for certain subsistence uses 
(referred to in shorthand as 
‘‘mitigation’’); and requirements 
pertaining to the mitigation, monitoring 
and reporting of the takings are set forth. 

The NDAA (Pub. L. 108–136) 
removed the ‘‘small numbers’’ and 
‘‘specified geographical region’’ 
limitations indicated above and 
amended the definition of ‘‘harassment’’ 
as it applies to a ‘‘military readiness 
activity.’’ The activity for which 
incidental take of marine mammals is 
being requested addressed here qualifies 
as a military readiness activity. The 
definitions of all applicable MMPA 
statutory terms cited above are included 
in the relevant sections below. 

National Environmental Policy Act 

To comply with the National 
Environmental Policy Act of 1969 
(NEPA; 42 U.S.C. 4321 et seq.) and 
NOAA Administrative Order (NAO) 
216–6A, we must review our proposed 
action (i.e., the issuance of an incidental 
harassment authorization) with respect 
to potential impacts on the human 
environment. In 2015, NMFS developed 
an Environmental Assessment (EA) 
evaluating the impacts of authorizing 
take of marine mammals incidental to 
the USMC’s training activities at MCAS 
Cherry Point. Following review of this 
analysis, NMFS determined that the 
activity would not have a significant 
effect on the quality of the human 
environment and issued a Finding of No 
Significant Impact (FONSI). 

NMFS has preliminarily determined 
that there are no substantive changes to 
the evaluated action or new 
environmental impacts and, therefore, 
the previous NEPA analysis remains 
valid. The 2015 EA and FONSI are 
posted online at 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/incidental- 
take-authorizations-military-readiness- 
activities. We will review all comments 
submitted in response to this notice 
prior to concluding our NEPA process 
or making a final decision on the IHA 
request. 

Summary of Request 

On September 28, 2019, NMFS 
received a request from the USMC for an 
IHA to take marine mammals incidental 
to training exercises conducted at 
MCAS Cherry Point Range Complex in 
North Carolina. Following NMFS’ 
review of the request, USMC submitted 
a revised application that was deemed 
adequate and complete on January 22, 
2020. The USMC’s request is for take of 
bottlenose dolphin (Tursiops truncatus) 
by Level A and Level B harassment. 
Neither the USMC nor NMFS expect 
serious injury or mortality to result from 
this activity. Therefore, an IHA is 
appropriate. The proposed IHA would 
be effective for a period of one year from 
the date of issuance. 

NMFS previously issued incidental 
take authorizations to the USMC for the 
same activities, including three IHAs 
associated with training activities from 
2010–2014 (75 FR 72807, November 26, 
2010; 77 FR 87, January 3, 2012; and 78 
FR 42042, July 15, 2013) and incidental 
take regulations and a subsequent Letter 
of Authorization issued in association 
with training activities conducted from 
2015–2020 (80 FR 13264, March 13, 
2015). The USMC complied with all the 
requirements (e.g., mitigation, 
monitoring, and reporting) of the 
previous incidental take authorizations 
and information regarding their 
monitoring results may be found in the 
Estimated Take section. 

Description of Proposed Activity 

Overview 

The USMC conducts training to meet 
its statutory responsibility to organize, 
train, equip, and maintain combat-ready 
forces. The training activities include 
air-to-surface and surface-to-surface 
weapons delivery, weapons firing, and 
water-based training occurring at the 
Brant Island Bombing Target (BT–9) and 
Piney Island Bombing Range (BT–11) 
located within the MCAS Cherry Point 
Range Complex in Pamlico Sound, 
North Carolina. The USMC training 
activities are military readiness 
activities under the MMPA as defined 
by the National Defense Authorization 
Act for Fiscal Year 2004 (NDAA; Public 
Law 108–136). 

Dates and Duration 

The proposed activities could occur at 
any time during the one year period of 
effectiveness of the proposed IHA. 
Activities are typically conducted 
during daylight hours but may occur at 
night. 
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Specific Geographic Region 

The USMC’s BT–9 and BT–11 
bombing targets (See Figures 1–1 and 2– 
1 in the USMC application) are located 
in inshore waters of Pamlico Sound, 
North Carolina in the vicinity of the 
convergence of the Neuse River and 
Pamlico River, North Carolina. 

The BT–9 area is a water-based 
bombing target and mining exercise area 
located approximately 52 kilometers 
(km) (32.3 miles (mi)) northeast of 
MCAS Cherry Point. The U.S. Army 
Corps of Engineers, Wilmington District 
has defined a danger zone (prohibited 
area) by a 6 statute-mile (sm) diameter 
boundary around BT–9 (33 CFR 
334.420). This restriction prohibits non- 
military vessels within the designated 
area. The BT–9 target area ranges in 
depth from 1.2 to 6.1 meters (m) (3.9 to 
20 feet (ft)), with the shallow areas 
concentrated along the Brant Island 
Shoal. The target itself consists of three 
ship hulls grounded on Brant Island 
Shoals, located approximately 4.8 km 
(3.0 mi) southeast of Goose Creek Island. 
The BT–9 target and associated danger 
zone is entirely in/over water. 

The BT–11 area encompasses a total 
of 50.6 square kilometers (km2) (19.5 
square miles (mi2)) on Piney Island 
located in Carteret County, NC. The 
target prohibited area, at a radius of 1.8 
sm, is roughly centered on Rattan Bay 
and includes approximately 9.3 km2 
(3.6 mi2) of water and water depths 
range from 0.3 m (1.0 ft) along the 
shoreline to 3.1 m (10.1 ft) in the center 
of Rattan Bay. Water depths in the 
center of Rattan Bay range from 
approximately 2.4 to 3 m (8 to 10 ft) 
with bottom depths ranging from 0.3 to 
1.5 m (1 to 5 ft) adjacent to the shoreline 
of Piney Island. The in-water stationary 
targets of BT–11 consist of a barge and 
patrol boat located in roughly the center 
of Rattan Bay. The USMC also use a 
second danger zone, also roughly 
centered on Rattan Bay, on an 
intermittent basis for strafing at water- 
and land-based targets, with an inner 
radius of 1.8 sm and outer radius of 2.5 
sm. Note that at BT–11, only a portion 
of the associated composite danger zone 
is over water (36 percent). Therefore, the 
USMC assumes that only 36 percent of 
expended ordnance would potentially 
strike water. 

The USMC conducts all inert and 
live-fire exercises at BT–9 and BT–11 so 
that all ammunition and other 
ordnances strike and/or fall on the land 
or water-based targets or within the 
existing danger zones or water restricted 
areas. Military forces close danger zones 
to the public on an intermittent or full- 
time basis for hazardous operations 

such as target practice and ordnance 
firing. They also prohibit or limit public 
access to water restricted areas to 
provide security for government 
property and/or to protect the public 
from the risks of injury or damage that 
could occur from the government’s use 
of that area (33 CFR 334.2). Surface 
danger zones are designated areas of 
rocket firing, target practice, or other 
hazardous operations (33 CFR 334.420). 
The surface danger zone (prohibited 
area) for BT–9 is a 4.8 km (3.0 mi) 
radius centered on the south side of 
Brant Island Shoal. The surface danger 
zone for BT–11 is a 2.9 km (1.8 mi) 
radius centered on a barge target in 
Rattan Bay. 

Detailed Description of Specific Activity 
The following sections describe the 

training activities that have the potential 
to affect marine mammals present 
within the BT–9 and BT–11 bombing 
targets. These activities fall into two 
categories based on the ordnance 
delivery method: (1) Surface-to-surface 
gunnery exercises; and (2) air-to-surface 
bombing exercises. Note that 
deployment of live ordnance is only 
permitted at BT–9; all munitions fired at 
BT–11 are inert. 

Surface-to-Surface Exercises 
Gunnery exercises are the only 

category of surface-to-surface activity 
currently conducted within BT–9 or 
BT–11. BT–9 is the most common target 
used for gunnery exercises. Surface-to- 
surface gunnery firing exercises 
typically involve Special Boat Team 
personnel firing munitions from a 
machine gun and 40 mm grenade 
launchers at a water-based target or 
throwing concussion grenades into the 
water (e.g., not at a specific target) from 
a small boat. The number and type of 
boats used depend on the unit using the 
boat and the particular training mission. 
These include: Small unit river craft, 
combat rubber raiding craft, rigid hull 
inflatable boats, and patrol craft. These 
boats may use inboard or outboard, 
diesel or gasoline engines with either 
propeller or water jet propulsion 
systems. Each boat would travel 
between 0 to 20 knots (kts) (0 to 23 
miles per hour (mph)) with an average 
of two vessels to approach and engage 
the intended targets. The boats typically 
travel in linear paths and do not operate 
erratically. 

Boat sorties occur in all seasons and 
the number of sorties conducted at each 
range may vary from year to year based 
on training needs and worldwide 
operational tempo. The majority of boat 
sorties at BT–9 originate from MCAS 
Cherry Point’s Navy boat docks, but 

they may also originate from the State 
Port in Morehead City, NC; Marine 
Corps Base Camp Lejeune; and U.S. 
Coast Guard Station Hobucken in 
Pamlico Sound. The majority of boat 
sorties at BT–11 originate from launch 
sites within the range complex. 

There is no specific schedule 
associated with the use of BT–9 or BT– 
11 by the small boat teams. However, 
the USMC schedules the exercises for 5- 
day blocks with exercises at various 
times throughout the year. Variables 
such as deployment status, range 
availability, and completion of crew- 
specific training requirements influence 
the exercise schedules. 

The direct-fire gunnery exercises (i.e., 
all targets are within the line of sight of 
the military personnel) at BT–9 would 
typically use 7.62 millimeter (mm) or 
.50 caliber (cal) machine guns; 40 mm 
grenade machine guns; or G911 
concussion hand grenades. The 
proposed exercises at BT–9 are usually 
live-fire exercises. At times USMC 
personnel would use blanks (inert 
ordnance) so that the boat crews could 
practice ship-handling skills during 
training without being concerned with 
the safety requirements involved with 
live weapons. 

Air-to-Surface Exercises 
Air-to-surface training exercises 

involve fixed-, rotary-, or tilt-wing 
aircraft firing munitions at targets on the 
water’s surface or on land (in the case 
of BT–11). There are four types of air- 
to-surface activities conducted within 
BT–9 and BT–11. They include: Mine 
laying, bombing, gunnery, or rocket 
exercises. The following sections 
provide more detail on each exercise 
type that would be conducted. 

Mine Laying Exercises 
Mine laying exercises are simulations 

only, meaning that mine detonations 
would not occur during training. These 
exercises, regularly conducted at the 
BT–9 bombing target, involve the use of 
fixed-wing aircraft flying to the target 
area using either a low- or high-altitude 
tactical flight pattern. When the aircraft 
reaches the target area, the pilot deploys 
a series of inert mine shapes in an 
offensive or defensive pattern into the 
water. The aircraft would make multiple 
passes along a pre-determined flight 
azimuth dropping one or more of the 
inert shapes each time. 

The mine-laying exercises at BT–9 
would include the use of MK–62, MK– 
63, MK–76, BDU–45, and BDU–48 inert 
training shapes. Each inert shape weighs 
500, 1,000, 25, 500, and 10 pounds (lbs) 
(227, 454, 11, 227, and 5 kg), 
respectively. 
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Bombing Exercises 

Pilots train to destroy or disable 
enemy ships or boats during bombing 
exercises. These exercises, conducted at 
BT–9 or BT–11, normally involve the 
use of two to four fixed-wing aircraft 
approaching the target area from an 
altitude of approximately 152 m (500 ft) 
up to 4,572 m (15,000 ft). When the 
aircraft reach the target area, they 
establish a predetermined racetrack 
pattern relative to the target and deliver 
the bombs. Participating aircraft follow 
the same flight path during subsequent 
target ingress, ordnance delivery, target 
egress, and downwind pattern. This 
type of pattern is used to ensure that 
only one aircraft releases ordnance at 
any given time. 

The pilots deliver the bombs against 
targets at BT–9 or BT–11, day or night; 
the average time to complete this type 
of exercise is approximately one hour. 
There is no set level or pattern of 
amount of sorties conducted. There are 
no cluster munitions authorized for use 
during bombing exercises. 

The bombing exercises would 
typically use unguided MK–76 and 
BDU–45 inert training bombs or 
precision-guided munitions consisting 
of laser-guided bombs (inert) and laser- 
guided training rounds. 

Gunnery Exercises 

During air-to-surface gunnery 
exercises with cannons, pilots train to 
destroy or disable enemy ships, boats, or 
floating/near-surface mines from aircraft 
with mounted cannons equal to or larger 
than 20 mm. The USMC would use 
either fixed-wing or rotary-wing, tilt- 
rotor, and other aircraft to conduct 
gunnery exercises at BT–9 or BT–11. 
During the exercise (i.e., strafing run), 
two aircraft would approach the target 
area from an altitude of approximately 
914 m (3,000 ft) and within a distance 

of 1,219 m (4,000 ft) from the target, 
begin to fire a burst of approximately 30 
rounds of munitions before reaching an 
altitude of 305 m (1,000 ft) to break off 
the attack. Each aircraft would 
reposition for another strafing run until 
each aircraft expends its exercise 
ordnance of approximately 250 rounds 
(approximately 8–12 passes per aircraft 
per exercise). This type of gunnery 
exercise would typically use a 20 mm or 
25 mm cannon. The USMC uses inert 
munitions for these exercises. The 
aircraft deliver the ordnance against 
targets at BT–9 or BT–11, day or night. 
The average time to complete this type 
of exercise is approximately 1 hour. 

During air-to-surface gunnery 
exercises with machine guns, pilots 
train to destroy or disable enemy ships, 
boats, or floating/near-surface mines 
with aircraft using mounted machine 
guns. The USMC typically uses rotary- 
wing aircraft to conduct gunnery 
exercises at BT–9 or BT–11. During the 
exercise an aircraft would fly around the 
target area at an altitude between 15 and 
30 m (50 and 100 ft) in a 91 m (300 ft) 
racetrack pattern around the water- 
based target. Each gunner would expend 
approximately 800 rounds of 7.62 mm 
ammunition or 200 rounds of .50 cal 
ammunition in each exercise. The 
aircraft deliver the ordnance against the 
bombing targets at BT–9 or BT–11, day 
or night. The average time to complete 
this type of exercise is approximately 1 
hour. 

Rocket Exercises 
Rocket exercises are similar to the 

bombing exercises. Fixed- and rotary- 
wing aircraft crews launch rockets at 
surface maritime targets, day and night, 
to train for destroying or disabling 
enemy ships or boats. These operations 
employ 2.75-inch and 5-inch (70- and 
127-mm) rockets (4.8 and 15.0 lbs net 
explosive weight, respectively). 

Generally, personnel would deliver an 
average of approximately 14 rockets per 
sortie. As with the bombing exercises, 
there is no set level or pattern of amount 
of sorties conducted. 

Munitions and Estimated Expenditures 

There are several varieties of 
ordnance and net explosive weights (for 
live munition used at BT–9) can vary 
according to type. All practice bombs 
are inert but simulate the same ballistic 
properties of service type bombs. They 
are either solid cast metal bodies or thin 
sheet metal containers. Since practice 
bombs contain no explosive filler, a 
practice bomb signal cartridge (smoke) 
serves as a visual observation of weapon 
target impact. Please refer to Table 1–1 
in USMC’s application for a full list of 
all munitions authorized for use at BT– 
9 and BT–11. 

The estimated amount of ordnance to 
be annually expended at BT–9 and BT– 
11 under the activity is 1,238,614 and 
1,254,684, respectively (Tables 1 and 2). 
The amounts of ordnance expended at 
the BTs account for all uses of the 
targets, including use by other services. 
All ordnance expended at BT–11 would 
be inert. There are five types of 
explosive sources used at BT–9: 2.75-in 
Rocket High Explosives (HE), 5-in 
Rocket HE, 30 mm HE, 40 mm HE, and 
G911 grenades. The estimated ordnance 
expenditure at BT–9 includes less than 
2 percent high explosive rounds and 
less than 0.1 percent each of live rockets 
and grenades. The approximate 
quantities of ordnance listed in Tables 
1 and 2 represent conservative figures, 
meaning that the volume of each type of 
inert and explosive ordnance proposed 
is the largest number that personnel 
could expend but is not necessarily 
expected. As noted previously, only 36 
percent of expended ordnance at BT–11 
is assumed to potentially strike water. 

TABLE 1—TYPE OF ORDNANCE, NET EXPLOSIVE WEIGHT, AND PROPOSED LEVELS OF ANNUAL EXPENDITURES AT BT–9 

Proposed ordnance Net explosive weight in pounds 
(lbs) 

Proposed 
number 

of rounds 

Small arms excluding .50 cal (7.62 mm) ..................................................................... N/A, inert ................................................... 525,610 
.50 cal ........................................................................................................................... N/A, inert ................................................... 568,515 
Large arms—live (30 mm) ........................................................................................... 0.1019 ....................................................... 3,432 
Large arms—live (40 mm) ........................................................................................... 0.1199 ....................................................... 10,420 
Large arms—inert ......................................................................................................... N/A ............................................................ 120,405 
Rockets—live (2.75-inch) ............................................................................................. 4.8 ............................................................. 220 
Rockets—live (5-inch) .................................................................................................. 15.0 ........................................................... 68 
Rockets—inert .............................................................................................................. N/A ............................................................ 844 
Grenades—live (G911) ................................................................................................ 0.5 ............................................................. 144 
Bombs—inert ................................................................................................................ N/A ............................................................ 4,460 
Pyrotechnics—inert ...................................................................................................... N/A ............................................................ 2,500 
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TABLE 2—TYPE OF ORDNANCE, NET EXPLOSIVE WEIGHT, AND PROPOSED LEVELS OF ANNUAL EXPENDITURES AT BT–11 

Proposed ordnance Net explosive weight in pounds 
(lbs) 

Proposed 
number 

of rounds 

Small arms excluding .50 cal (7.62 mm) ..................................................................... N/A, inert ................................................... 1,250,000 
.50 cal ........................................................................................................................... N/A, inert ................................................... 425,000 
Large arms—inert ......................................................................................................... N/A ............................................................ 240,334 
Rockets—inert .............................................................................................................. N/A ............................................................ 6,250 
Bombs and grenades—inert ........................................................................................ N/A ............................................................ 22,114 
Pyrotechnics—inert ...................................................................................................... N/A ............................................................ 8,912 

Take of marine mammals is not 
anticipated to result from direct strike 
by inert ordnance or as a result of vessel 
strike during small boat maneuvers. The 
USMC has estimated that the probability 
of direct strike of a dolphin by inert 
ordnance during any given ordnance 
deployment is 2.61 × 10¥7 or 9.4 × 10¥8 
at BT–9 and BT–11, respectively. These 
estimated probabilities result in 
estimated numbers of ordnance strikes 
of <0.5 at both target areas and, 
therefore, in context of the required 
mitigation requirements, the USMC’s 
conclusion is that no take is reasonably 
anticipated to occur as a result of direct 
strike from inert ordnance. Please see 
the USMC application for further detail 
on the analysis. The USMC has also 
determined that vessel strike is not a 
reasonably anticipated outcome of the 
specified activity, due to the limited 
number of small boat maneuvers and 
low concentrations of dolphins 
expected to be present. No incidents of 
direct strike from inert ordnance or of 
vessel strike have been recorded during 
prior years of activity monitoring. 
NMFS concurs with these 
determinations, and vessel maneuvers 
and inert ordnance are not discussed 
further in this document. 

Proposed mitigation, monitoring, and 
reporting measures are described in 
detail later in this document (please see 

Proposed Mitigation and Proposed 
Monitoring and Reporting). 

Summary of Previous Monitoring 
During monitoring conducted over the 

period 2015–2019, USMC expended an 
annual average amount of ordnance of 
818,512 and 1,535,404 at BT–9 and BT– 
11, respectively. During this period, no 
high explosive munitions were used. On 
50 occasions, dolphins were observed 
by contracted range sweep aircraft along 
the pre-defined flight path of the range 
sweep. No marine mammals were 
observed during air-to-surface training 
activities (rotary-wing or fixed-wing 
aircraft), or by maintenance vessels. For 
additional detail, please see section 7 of 
the USMC’s application. 

Description of Marine Mammals in the 
Area of Specified Activities 

Sections 3 and 4 of the application 
summarize available information 
regarding status and trends, distribution 
and habitat preferences, and behavior 
and life history, of the potentially 
affected stocks of bottlenose dolphin. 
Additional information regarding 
population trends and threats may be 
found in NMFS’s Stock Assessment 
Reports (SARs; www.fisheries.noaa.gov/ 
national/marine-mammal-protection/ 
marine-mammal-stock-assessments) 
and more general information about 
these species (e.g., physical and 

behavioral descriptions) may be found 
on NMFS’s website 
(www.fisheries.noaa.gov/find-species). 

Table 3 lists all species with expected 
potential for occurrence in the project 
area and summarizes information 
related to the population or stock, 
including regulatory status under the 
MMPA and ESA and potential 
biological removal (PBR), where known. 
PBR is defined by the MMPA as the 
maximum number of animals, not 
including natural mortalities, that may 
be removed from a marine mammal 
stock while allowing that stock to reach 
or maintain its optimum sustainable 
population (as described in NMFS’s 
SARs). While no mortality or serious 
injury is anticipated or authorized here, 
PBR and annual serious injury and 
mortality from anthropogenic sources 
are included here as gross indicators of 
the status of the species and other 
threats. All managed stocks in this 
region are assessed in NMFS’ U.S. 
Atlantic SARs (e.g., Hayes et al., 2018). 
All values presented in Table 3 are the 
most recent available at the time of 
publication and are available in the 
draft 2019 Atlantic SARs, which are 
available online at: 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/draft- 
marine-mammal-stock-assessment- 
reports. 

TABLE 3—MARINE MAMMAL SPECIES POTENTIALLY PRESENT IN THE PROJECT AREA 

Common name Scientific name Stock 

ESA/ 
MMPA 
status; 

strategic 
(Y/N) 1 

Stock abundance (CV, 
Nmin, most recent 

abundance survey) 2 
PBR 3 Annual 

M/SI 4 

Superfamily Odontoceti (toothed whales, dolphins, and porpoises) 
Family Delphinidae 

Bottlenose dolphin ................ Tursiops truncatus truncatus Northern Migratory Coastal -/D; Y 6,639 (0.41, 4,759, 
2016).

48 ............................... 6.1–13.2 

Southern Migratory Coastal -/D; Y 3,751 (0.06, 2,353, 
2016).

23 ............................... 0–14.3 

Northern North Carolina Es-
tuarine.

-/-; Y 823 (0.06, 782, 2013) 7.8 .............................. 0.8–18.2 

Southern North Carolina Es-
tuarine.

-/-; Y Unknown .................... Unknown .................... 0.4–0.6 

1 ESA status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the ESA or designated as de-
pleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR (see footnote 3) or which is de-
termined to be declining and likely to be listed under the ESA within the foreseeable future. 

2 CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. The most recent abundance survey that is reflected in the abundance estimate is 
presented; there may be more recent surveys that have not yet been incorporated into the estimate. 
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3 Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be removed from a marine 
mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP). 

4 These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, subsistence hunting, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a range. 

Bottlenose dolphins range widely in 
temperate and tropical waters and are 
found from deep, offshore to coastal 
areas, including bays, estuaries and 
river mouths. In the western North 
Atlantic, there are two morphologically 
and genetically distinct bottlenose 
dolphin morphotypes described as the 
coastal and offshore forms (Duffield et 
al., 1983; Hersh and Duffield, 1990; 
Mead and Potter, 1995; Curry and 
Smith, 1997; Rosel et al., 2009). These 
forms are genetically distinct based 
upon both mitochondrial and nuclear 
markers (Hoelzel et al., 1998; Rosel et 
al., 2009). The offshore morphotype 
does not occur in waters of Pamlico 
Sound and is not discussed here. The 
coastal morphotype is continuously 
distributed in nearshore coastal and 
estuarine waters along the U.S. Atlantic 
coast south of Long Island, New York, 
around the Florida peninsula and into 
the Gulf of Mexico. Primary habitat for 
coastal dolphins generally includes 
waters less than 20 m deep (e.g., 
Garrison et al., 2003). 

Initially, a single stock of coastal 
bottlenose dolphins was thought to 
migrate seasonally between New Jersey 
(summer months) and central Florida 
based on seasonal patterns in strandings 
during a large scale mortality event 
occurring during 1987–1988 (Scott et 
al., 1988). However, re-analysis of 
stranding data and extensive analysis of 
genetic, photo-identification, and 
satellite telemetry data demonstrate a 
complex mosaic of coastal bottlenose 
dolphin stocks (Zolman, 2002; McLellan 
et al., 2002; Rosel et al., 2009; Hayes et 
al., 2018). Integrated analysis of these 
multiple lines of evidence suggests that 
there are five coastal stocks of 
bottlenose dolphins, including the 
migratory stocks that may be present in 
the action area. 

The coastal morphotype inhabits 
inshore estuarine waters in addition to 
coastal nearshore and continental shelf 
waters, with multiple lines of evidence 
supporting demographic separation 
between bottlenose dolphins residing 
within different estuaries along the 
Atlantic coast (Wells et al., 1987; Scott 
et al., 1990; Wells et al., 1996; Zolman, 
2002; Speakman et al., 2006; Stolen et 
al., 2007; Balmer et al., 2008; Mazzoil et 
al., 2008). In some cases, studies have 
identified communities of resident 
dolphins that are seen within relatively 
restricted home ranges year-round, as 
well as year-round resident dolphins 
repeatedly observed across multiple 

years (Zolman, 2002; Speakman et al., 
2006; Stolen et al., 2007; Mazzoil et al., 
2008). A few published studies 
demonstrate that these resident animals 
are genetically distinct from animals in 
nearby coastal waters and/or from 
animals residing in nearby estuarine 
areas (Caldwell, 2001; Rosel et al., 2009; 
Litz et al., 2012). However, the degree of 
spatial overlap between estuarine and 
coastal populations remains unclear, 
and the degree of movement of resident 
estuarine animals into coastal waters on 
seasonal or shorter time scales is poorly 
understood (Hayes et al., 2018). 
Bottlenose dolphins inhabiting 
primarily estuarine habitats are 
considered distinct stocks from those 
inhabiting coastal habitats. 

The spatial extent of the coastal 
stocks, their potential seasonal 
movements, and their relationships with 
estuarine stocks are poorly understood 
(Hayes et al., 2018). The coastal stocks 
include migratory stocks that move 
south seasonally from mid-Atlantic 
coastal waters. The northern migratory 
stock is best defined by its distribution 
during warm water months (best 
described by July and August) when it 
overlaps with the fewest stocks (Hayes 
et al., 2018). During warm water 
months, this stock occupies coastal 
waters from the shoreline to 
approximately the 20-m isobath 
between Assateague, Virginia, and Long 
Island, New York (Garrison et al., 
2017b). The stock migrates in late 
summer and fall and, during cold water 
months (best described by January and 
February), occupies coastal waters from 
approximately Cape Lookout, North 
Carolina, to the North Carolina/Virginia 
border (Garrison et al., 2017b). 

The spatial distribution and migratory 
movements of the southern migratory 
stock are poorly understood and have 
been defined based on movement data 
from telemetry and photo-ID studies, 
and stable isotope studies. The stock is 
best delimited in warm water months, 
when it overlaps least with other stocks, 
as bottlenose dolphins that occupy 
coastal waters from Cape Lookout to 
Assateague, Virginia. Telemetry data 
provide evidence for a stock of dolphins 
migrating seasonally along the coast 
between North Carolina and northern 
Florida (Garrison et al., 2017b), and 
suggest that during October–December 
the stock occupies waters of southern 
North Carolina (south of Cape Lookout). 
During January–March, the stock 
appears to move as far south as northern 

Florida and, during April–June, the 
stock moves back north to North 
Carolina to Cape Hatteras. During the 
warm water months of July–August, the 
stock is presumed to occupy coastal 
waters north of Cape Lookout, North 
Carolina, to Assateague, Virginia. 

The northern North Carolina estuarine 
system (NNCES) stock is best defined as 
animals that occupy primarily waters of 
the Pamlico Sound estuarine system 
(which also includes Core, Roanoke, 
and Albemarle sounds, and the Neuse 
River) during warm water months (July– 
August). Members of this stock also use 
coastal waters (≤1 km from shore) of 
North Carolina from Beaufort north to 
Virginia Beach, Virginia (Garrison et al. 
2017a). Many of these animals move out 
of the estuaries during colder water 
months and occupy coastal waters (≤3 
km from shore) between the New River 
and Oregon Inlet, North Carolina 
(Garrison et al. 2017a). However, others 
continue to be present in the Pamlico 
Sound estuarine system during cold 
water months (Goodman Hall et al. 
2013). The timing of the seasonal 
movements into and out of Pamlico 
Sound and north along the coast likely 
occurs with some inter-annual 
variability related to seasonal changes in 
water temperatures and/or prey 
availability. 

The southern North Carolina 
estuarine system (SNCES) stock is best 
defined as animals occupying estuarine 
and nearshore coastal waters (≤3 km 
from shore) between the Little River 
Inlet estuary (33.9° N), inclusive of the 
estuary (near the North Carolina/South 
Carolina border), and the New River 
(34.5° N) during cold water months (best 
defined as January and February). 
Members of this stock do not undertake 
large-scale migratory movements. 
Instead, they expand their range only 
slightly northward during warmer 
months into estuarine waters and 
nearshore waters (≤3 km from shore) of 
southern North Carolina as far as central 
Core Sound and southern Pamlico 
Sound (Garrison et al. 2017b). SNCES 
stock animals have not been observed to 
move north of Cape Lookout in coastal 
waters nor into the main portion of 
Pamlico Sound during warm water 
months (Garrison et al. 2017b). 

The four potentially affected stocks 
likely exhibit seasonal spatial overlap to 
varying degrees. The northern and 
southern migratory stocks may overlap 
in coastal waters of northern North 
Carolina and Virginia during spring and 
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fall migratory periods, but the degree of 
overlap is unknown and it may vary 
depending on annual water temperature 
(Garrison et al. 2016). When the 
northern migratory stock has migrated 
in cold water months to coastal waters 
from just north of Cape Hatteras, North 
Carolina, to just south of Cape Lookout, 
North Carolina, it overlaps spatially 
with the NNCES stock (Garrison et al. 
2017b). Depending on the timing of the 
northward migration in the spring, it 
may overlap with the NNCES stock in 
coastal waters (<1 km from shore) as far 
north as Virginia Beach, Virginia, and 
the mouth of the Chesapeake Bay. The 
northern migratory stock may also 
overlap with the SNCES stock (Garrison 
et al. 2017b) in nearshore coastal waters 
south of Cape Hatteras in winter, 
although the degree of overlap with is 
not well defined. The southern 
migratory stock may overlap with the 
SNCES stock in coastal waters ≤3 km 
from shore during October–December 
(Garrison et al. 2017b). During April– 
June, the southern migratory stock 
overlaps in coastal waters with both the 
SNCES and NNCES stocks and, during 
July–August, likely overlaps in coastal 
waters with the NNCES stock. During 
warm water months (best defined as 
July and August), the NNCES and 
SNCES stocks overlap in estuarine 
waters near Beaufort, North Carolina, 
and in southern Pamlico Sound 
(Garrison et al. 2017b). However, 
SNCES stock animals were not observed 
to move north of Cape Lookout in 
coastal waters nor into the main portion 
of Pamlico Sound during warm water 
months (Garrison et al. 2017b) thereby 
limiting the amount of overlap between 
the two stocks. Overall, most overlap 
between the coastal migratory stocks 
and the estuarine stocks is likely to 
occur within nearshore coastal waters 
outside of Pamlico Sound. Based on the 
information related to seasonal 
distribution discussed above, we 
assume that animals from the various 
stocks could occur in the vicinity of the 
training areas as follows: Northern 
migratory dolphins from August–June, 
southern migratory dolphins from 
April–December, NNCES stock animals 
year-round, and SNCES stock animals 
from June–October. 

The current population size of the 
SNCES stock is considered unknown 
due to the age of existing survey data. 
An initial abundance estimate for 
common bottlenose dolphins occurring 
within the boundaries of the SNCES 
stock was based on a photo-ID mark- 
recapture survey of North Carolina 
waters inshore of the barrier islands, 
conducted during July 2000 (Read et al., 

2003). This study estimated the number 
of animals in the inshore waters of 
North Carolina occupied by the SNCES 
stock at 141 (CV=0.15, 95 percent CI: 
112–200), but the estimate did not 
account for the portion of the stock that 
may have occurred in coastal waters. 
Summer aerial survey data from 2002 
(Garrison et al., 2016) were therefore 
used to account for the portion of the 
stock in coastal waters. The abundance 
estimate for a 3-km strip from Cape 
Lookout to the North Carolina-South 
Carolina border was 2,454 (CV=0.53), 
yielding a total of 2,595 (CV=0.50). This 
estimate is likely positively biased as 
some animals in coastal waters may 
have belonged to a coastal stock. 

A photo-ID mark-recapture study was 
conducted by Urian et al. (2013) in July 
2006 using similar methods to those in 
Read et al. (2003) and included 
estuarine waters of North Carolina from, 
and including, the Little River Inlet 
estuary (near the North Carolina/South 
Carolina border) to, and including, 
Pamlico Sound. The 2006 survey also 
included coastal waters up to Cape 
Hatteras extending up to 1 km from 
shore. In order to estimate abundance 
for the SNCES stock alone, only 
sightings south of 34°46’ N in central 
Core Sound were used. The resulting 
abundance estimate included a 
correction for the proportion of 
dolphins with non-distinct fins in the 
population. The abundance estimate for 
the SNCES stock based upon photo-ID 
mark-recapture surveys in 2006 was 188 
animals (CV=0.19, 95 percent CI: 118– 
257; Urian et al. 2013). This estimate is 
probably negatively biased as the survey 
covered waters only to 1 km from shore 
and did not include habitat in southern 
Pamlico Sound. 

Bottlenose Dolphin Occurrence within 
Pamlico Sound 

In Pamlico Sound, bottlenose 
dolphins concentrate in shallow water 
habitats along shorelines, and few, if 
any, individuals are present in the 
central portions of the sound (Gannon, 
2003; Read et al., 2003a, 2003b). The 
dolphins utilize shallow habitats, such 
as tributary creeks and the edges of the 
Neuse River, where the bottom depth is 
less than 3.5 m (11.5 ft) (Gannon, 2003). 
Fine-scale distribution of dolphins 
seems to relate to the presence of 
topography or vertical structure, such as 
the steeply-sloping bottom near the 
shore and oyster reefs. Bottlenose 
dolphins may use these features to 
facilitate prey capture (Gannon, 2003). 

In 2000, Duke University Marine Lab 
(Duke) conducted a boat-based mark- 
recapture survey throughout the 
estuaries, bays and sounds of North 

Carolina (discussed above in context of 
the SNCES stock population abundance; 
Read et al., 2003). The 2000 boat-based 
survey produced an estimate of 919 
dolphins for the northern inshore waters 
divided by an estimated 5,015 km2 
(1,936 mi2) survey area (equating to a 
density estimate of 0.183 dolphins per 
km2). In a follow-on aerial study (July, 
2002 to June, 2003) specifically in and 
around BT–9 and BT–11, Duke reported 
one sighting in the restricted area 
surrounding BT–9, two sightings in 
proximity to BT–11, and seven sightings 
in waters adjacent to the bombing 
targets (Maher, 2003). In total, the study 
observed 276 bottlenose dolphins 
ranging in group size from 2 to 70 
animals. 

Aerial surveys were flown in Pamlico 
and Core sounds from July 2004 to April 
2006 (Goodman et al. 2007). These 
surveys yielded density estimates for 
bottlenose dolphins in the western 
portion of Pamlico Sound (including the 
MCAS Cherry Point Range Complex) 
ranging from 0.0272/km2 in winter to 
0.2158/km2 in autumn. Correction 
factors were incorporated for both 
animals residing at the surface but not 
sighted during the aerial survey and 
animals below the surface that were not 
sighted. 

Results of a passive acoustic 
monitoring effort conducted from 2006– 
2007 by Duke University researchers 
detected that dolphin vocalizations in 
the BT–11 vicinity were higher in 
August and September than vocalization 
detection at BT–9 (Read et al., 2007). 
Additionally, detected vocalizations of 
dolphins were more frequent at night for 
the BT–9 area and during early morning 
hours at BT–11 (Read et al., 2007). 

Biologically Important Areas— 
LaBrecque et al. (2015) recognize 
multiple biologically important areas 
(BIA) for small and resident populations 
of bottlenose dolphins in the mid- and 
south Atlantic. Small and resident 
population BIAs are areas and times 
within which small and resident 
populations occupy a limited 
geographic extent, and are therefore 
necessarily important areas for those 
populations. Here, these include areas 
defined for the SNCES and NNCES 
populations and correspond with the 
stock boundaries described above. 

Unusual Mortality Events (UME)—A 
UME is defined under the MMPA as ‘‘a 
stranding that is unexpected; involves a 
significant die-off of any marine 
mammal population; and demands 
immediate response.’’ Beginning in July 
2013, elevated strandings of bottlenose 
dolphins were observed along the 
Atlantic coast from New York to 
Florida. The investigation was closed in 
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2015, with the UME ultimately being 
attributed to cetacean morbillivirus 
(though additional contributory factors 
are under investigation; 
www.fisheries.noaa.gov/national/ 
marine-life-distress/2013-2015- 
bottlenose-dolphin-unusual-mortality- 
event-mid-atlantic; accessed February 
24, 2020). Dolphin strandings during 
2013–15 were greater than six times 
higher than the annual average from 
2007–12, with the most strandings 
reported from Virginia, North Carolina, 
and Florida. A total of approximately 
1,650 bottlenose dolphins stranded from 
June 2013 to March 2015. Only one 
offshore ecotype dolphin has been 
identified, meaning that over 99 percent 
of affected dolphins were of the coastal 
ecotype. Research, to include analyses 
of stranding samples and post-UME 
monitoring and modeling of surviving 
populations, will continue in order to 
better understand the impacts of the 
UME on the affected stocks. Notably, an 

earlier major UME in 1987–88 was also 
caused by morbillivirus, and led to the 
current designation of all coastal stocks 
of Atlantic bottlenose dolphin as 
depleted under the MMPA. Over 740 
stranded dolphins were recovered 
during that event. 

Marine Mammal Hearing 

Hearing is the most important sensory 
modality for marine mammals 
underwater, and exposure to 
anthropogenic sound can have 
deleterious effects. To appropriately 
assess the potential effects of exposure 
to sound, it is necessary to understand 
the frequency ranges marine mammals 
are able to hear. Current data indicate 
that not all marine mammal species 
have equal hearing capabilities (e.g., 
Richardson et al., 1995; Wartzok and 
Ketten, 1999; Au and Hastings, 2008). 
To reflect this, Southall et al. (2007) 
recommended that marine mammals be 
divided into functional hearing groups 

based on directly measured or estimated 
hearing ranges on the basis of available 
behavioral response data, audiograms 
derived using auditory evoked potential 
techniques, anatomical modeling, and 
other data. Note that no direct 
measurements of hearing ability have 
been successfully completed for 
mysticetes (i.e., low-frequency 
cetaceans). 

Subsequently, NMFS (2018) described 
generalized hearing ranges for these 
marine mammal hearing groups. 
Generalized hearing ranges were chosen 
based on the approximately 65 decibel 
(dB) threshold from the normalized 
composite audiograms, with the 
exception for lower limits for low- 
frequency cetaceans where the lower 
bound was deemed to be biologically 
implausible and the lower bound from 
Southall et al. (2007) retained. Marine 
mammal hearing groups and their 
associated hearing ranges are provided 
in Table 4. 

TABLE 4—MARINE MAMMAL HEARING GROUPS 
[NMFS, 2018] 

Hearing group Generalized hearing range * 

Low-frequency (LF) cetaceans (baleen whales) ................................................................................................ 7 Hz to 35 kHz. 
Mid-frequency (MF) cetaceans (dolphins, toothed whales, beaked whales, bottlenose whales) ..................... 150 Hz to 160 kHz. 
High-frequency (HF) cetaceans (true porpoises, Kogia, river dolphins, cephalorhynchid, Lagenorhynchus 

cruciger & L. australis).
275 Hz to 160 kHz. 

Phocid pinnipeds (PW) (underwater) (true seals) ............................................................................................. 50 Hz to 86 kHz. 
Otariid pinnipeds (OW) (underwater) (sea lions and fur seals) ......................................................................... 60 Hz to 39 kHz. 

* Represents the generalized hearing range for the entire group as a composite (i.e., all species within the group), where individual species’ 
hearing ranges are typically not as broad. Generalized hearing range chosen based on ∼65 dB threshold from normalized composite audiogram, 
with the exception for lower limits for LF cetaceans (Southall et al. 2007) and PW pinniped (approximation). 

For more detail concerning these 
groups and associated frequency ranges, 
please see NMFS (2018) for a review of 
available information. Bottlenose 
dolphins are categorized as mid- 
frequency cetaceans. 

Potential Effects of Specified Activities 
on Marine Mammals and Their Habitat 

Sections 6, 7, and 9 of the USMC’s 
application includes a summary of the 
ways that components of the specified 
activity may impact marine mammals 
and their habitat, including specific 
discussion of potential effects to marine 
mammals from noise and other stressors 
produced through the use of munitions 
in training exercises, and a summary of 
the results of monitoring during 
previous years’ training exercises. We 
have reviewed the USMC’s discussion 
of potential effects for accuracy and 
completeness in its application and 
refer to that information rather than 
repeating it here. Here, we provide a 
brief technical background on sound, on 
the characteristics of certain sound 

types, and on metrics used in this 
proposal, as well as a brief overview of 
the potential effects to marine mammals 
associated with use of explosive 
munitions and the associated criteria for 
evaluation of these potential effects. 

Alternatively, NMFS has included a 
lengthy discussion of the potential 
effects of similar activities on marine 
mammals, including specifically from 
training exercises using munitions, in 
other Federal Register notices, 
including prior notices for the same 
specified activity. For full detail, we 
refer the reader to these notices. For 
previous discussion provided in context 
of the same specified activity, please see 
79 FR 41374 (July 15, 2014). This 
previous discussion of potential effects 
remains relevant. For more recent 
discussion of similar effects 
incorporating the most current 
literature, please see, e.g., 85 FR 5782 
(January 31, 2020); 83 FR 29872 (June 
26, 2018); 82 FR 61372 (December 27, 
2017), or view documents available 
online at www.fisheries.noaa.gov/ 

national/marine-mammal-protection/ 
incidental-take-authorizations-military- 
readiness-activities. 

The planned training exercises have 
the potential to cause take of marine 
mammals by exposing them to 
impulsive noise and pressure waves 
generated by live ordnance detonation 
at or near the surface of the water. 
Exposure to energy or pressure resulting 
from these detonations could result in 
non-lethal injury (Level A harassment) 
or disturbance (Level B harassment). 
Under the previous incidental take 
authorization issued to USMC, serious 
injury and/or mortality was authorized 
as a precaution. However, no such 
incidents have ever been recorded in 
association with USMC training 
activities and none are expected. As 
such, they are not proposed for 
authorization herein. In addition, NMFS 
also considered the potential for 
harassment from vessel and aircraft 
operations. The potential effects of 
impulsive sound sources (underwater 
detonations) from the proposed training 
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activities may include one or more of 
the following: tolerance, masking, 
disturbance, hearing threshold shift, and 
stress responses. 

The Estimated Take section later in 
this document includes a quantitative 
analysis of the number of individuals 
that are expected to be taken by the 
specified activity. The Negligible Impact 
Analysis and Determination section 
includes an analysis of how these 
activities will impact marine mammals 
and considers the content of this 
section, the Estimated Take section, and 
the Proposed Mitigation section, to draw 
conclusions regarding the likely impacts 
of these activities on the reproductive 
success or survivorship of individuals 
and from that on the affected marine 
mammal populations. 

Description of Sound Sources 
This section contains a brief technical 

background on sound, on the 
characteristics of certain sound types, 
and on metrics used in this proposal 
inasmuch as the information is relevant 
to the specified activity and to a 
discussion of the potential effects of the 
specified activity on marine mammals 
found later in this document. For 
general information on sound and its 
interaction with the marine 
environment, please see, e.g., Au and 
Hastings (2008); Richardson et al. 
(1995); Urick (1983). 

Sound travels in waves, the basic 
components of which are frequency, 
wavelength, velocity, and amplitude. 
Frequency is the number of pressure 
waves that pass by a reference point per 
unit of time and is measured in hertz or 
cycles per second. Wavelength is the 
distance between two peaks or 
corresponding points of a sound wave 
(length of one cycle). Higher frequency 
sounds have shorter wavelengths than 
lower frequency sounds, and typically 
attenuate (decrease) more rapidly, 
except in certain cases in shallower 
water. Amplitude is the height of the 
sound pressure wave or the ‘‘loudness’’ 
of a sound and is typically described 
using the relative unit of the decibel 
(dB). A sound pressure level (SPL) in dB 
is described as the ratio between a 
measured pressure and a reference 
pressure (for underwater sound, this is 
1 microPascal (mPa)), and is a 
logarithmic unit that accounts for large 
variations in amplitude. Therefore, a 
relatively small change in dB 
corresponds to large changes in sound 
pressure. The source level (SL) 
represents the SPL referenced at a 
distance of 1 m from the source 
(referenced to 1 mPa), while the received 
level is the SPL at the listener’s position 
(referenced to 1 mPa). 

Root mean square (rms) is the 
quadratic mean sound pressure over the 
duration of an impulse. Root mean 
square is calculated by squaring all of 
the sound amplitudes, averaging the 
squares, and then taking the square root 
of the average (Urick, 1983). Root mean 
square accounts for both positive and 
negative values; squaring the pressures 
makes all values positive so that they 
may be accounted for in the summation 
of pressure levels (Hastings and Popper, 
2005). This measurement is often used 
in the context of discussing behavioral 
effects, in part because behavioral 
effects, which often result from auditory 
cues, may be better expressed through 
averaged units than by peak pressures. 

Sound exposure level (SEL; 
represented as dB re 1 mPa2-s) represents 
the total energy in a stated frequency 
band over a stated time interval or event 
and considers both intensity and 
duration of exposure. The per-pulse SEL 
is calculated over the time window 
containing the entire pulse (i.e., 100 
percent of the acoustic energy). SEL is 
a cumulative metric; it can be 
accumulated over a single pulse, or 
calculated over periods containing 
multiple pulses. Cumulative SEL 
represents the total energy accumulated 
by a receiver over a defined time 
window or during an event. Peak sound 
pressure (also referred to as zero-to-peak 
sound pressure or 0-pk) is the maximum 
instantaneous sound pressure 
measurable in the water at a specified 
distance from the source and is 
represented in the same units as the rms 
sound pressure. 

When underwater objects vibrate or 
activity occurs, sound-pressure waves 
are created. These waves alternately 
compress and decompress the water as 
the sound wave travels. Underwater 
sound waves radiate in a manner similar 
to ripples on the surface of a pond and 
may be either directed in a beam or 
beams or may radiate in all directions 
(omnidirectional sources), as is the case 
for sound produced by the pile driving 
activity considered here. The 
compressions and decompressions 
associated with sound waves are 
detected as changes in pressure by 
aquatic life and man-made sound 
receptors such as hydrophones. 

Even in the absence of sound from the 
specified activity, the underwater 
environment is typically loud due to 
ambient sound, which is defined as 
environmental background sound levels 
lacking a single source or point 
(Richardson et al., 1995). The sound 
level of a region is defined by the total 
acoustical energy being generated by 
known and unknown sources. These 
sources may include physical (e.g., 

wind and waves, earthquakes, ice, 
atmospheric sound), biological (e.g., 
sounds produced by marine mammals, 
fish, and invertebrates), and 
anthropogenic (e.g., vessels, dredging, 
construction) sound. A number of 
sources contribute to ambient sound, 
including wind and waves, which are a 
main source of naturally occurring 
ambient sound for frequencies between 
200 Hz and 50 kHz (Mitson, 1995). In 
general, ambient sound levels tend to 
increase with increasing wind speed 
and wave height. Precipitation can 
become an important component of total 
sound at frequencies above 500 Hz, and 
possibly down to 100 Hz during quiet 
times. Marine mammals can contribute 
significantly to ambient sound levels, as 
can some fish and snapping shrimp. The 
frequency band for biological 
contributions is from approximately 12 
Hz to over 100 kHz. Sources of ambient 
sound related to human activity include 
transportation (surface vessels), 
dredging and construction, oil and gas 
drilling and production, geophysical 
surveys, sonar, and explosions. Vessel 
noise typically dominates the total 
ambient sound for frequencies between 
20 and 300 Hz. In general, the 
frequencies of anthropogenic sounds are 
below 1 kHz and, if higher frequency 
sound levels are created, they attenuate 
rapidly. 

The sum of the various natural and 
anthropogenic sound sources that 
comprise ambient sound at any given 
location and time depends not only on 
the source levels (as determined by 
current weather conditions and levels of 
biological and human activity) but also 
on the ability of sound to propagate 
through the environment. In turn, sound 
propagation is dependent on the 
spatially and temporally varying 
properties of the water column and sea 
floor, and is frequency-dependent. As a 
result of the dependence on a large 
number of varying factors, ambient 
sound levels can be expected to vary 
widely over both coarse and fine spatial 
and temporal scales. Sound levels at a 
given frequency and location can vary 
by 10–20 decibels (dB) from day to day 
(Richardson et al., 1995). The result is 
that, depending on the source type and 
its intensity, sound from the specified 
activity may be a negligible addition to 
the local environment or could form a 
distinctive signal that may affect marine 
mammals. Details of source types are 
described in the following text. 

Sounds are often considered to fall 
into one of two general types: Pulsed 
and non-pulsed (defined in the 
following). The distinction between 
these two sound types is important 
because they have differing potential to 
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cause physical effects, particularly with 
regard to hearing (e.g., Ward, 1997 in 
Southall et al., 2007). Please see 
Southall et al. (2007) for an in-depth 
discussion of these concepts. The 
distinction between these two sound 
types is not always obvious, as certain 
signals share properties of both pulsed 
and non-pulsed sounds. A signal near a 
source could be categorized as a pulse, 
but due to propagation effects as it 
moves farther from the source, the 
signal duration becomes longer (e.g., 
Greene and Richardson, 1988). 

Pulsed sound sources (e.g., airguns, 
explosions, gunshots, sonic booms, 
impact pile driving) produce signals 
that are brief (typically considered to be 
less than one second), broadband, atonal 
transients (ANSI, 1986, 2005; Harris, 
1998; NIOSH, 1998; ISO, 2003) and 
occur either as isolated events or 
repeated in some succession. Pulsed 
sounds are all characterized by a 
relatively rapid rise from ambient 
pressure to a maximal pressure value 
followed by a rapid decay period that 
may include a period of diminishing, 
oscillating maximal and minimal 
pressures, and generally have an 
increased capacity to induce physical 
injury as compared with sounds that 
lack these features. 

Non-pulsed sounds can be tonal, 
narrowband, or broadband, brief or 
prolonged, and may be either 
continuous or intermittent (ANSI, 1995; 
NIOSH, 1998). Some of these non- 
pulsed sounds can be transient signals 
of short duration but without the 
essential properties of pulses (e.g., rapid 
rise time). Examples of non-pulsed 
sounds include those produced by 
vessels, aircraft, machinery operations 
such as drilling or dredging, vibratory 
pile driving, and active sonar systems. 
The duration of such sounds, as 
received at a distance, can be greatly 
extended in a highly reverberant 
environment. 

Mortality 

Mortality risk assessment may be 
considered in terms of direct injury, 
which includes primary blast injury and 
barotrauma. The potential for direct 
injury of marine mammals has been 
inferred from terrestrial mammal 
experiments and from post-mortem 
examination of marine mammals 
believed to have been exposed to 
underwater explosions (Finneran and 
Jenkins, 2012; Ketten et al., 1993; 
Richmond et al., 1973). Actual effects 
on marine mammals may differ from 
terrestrial animals due to anatomical 
and physiological differences, such as a 
reinforced trachea and flexible thoracic 

cavity, which may decrease the risk of 
injury (Ridgway and Dailey, 1972). 

Primary blast injuries result from the 
initial compression of a body exposed to 
a blast wave, and are usually limited to 
gas-containing structures (e.g., lung and 
gut) and the auditory system (U.S. 
Department of the Navy, 2001b). 
Barotrauma refers to injuries caused 
when large pressure changes occur 
across tissue interfaces, normally at the 
boundaries of air-filled tissues such as 
the lungs. Primary blast injury to the 
respiratory system may be fatal 
depending upon the severity of the 
trauma. Rupture of the lung may 
introduce air into the vascular system, 
producing air emboli that can restrict 
oxygen delivery to the brain or heart. 

Thresholds for evaluation of potential 
for mortality are based on the level of 
impact that would cause extensive lung 
injury to one percent of exposed 
animals (i.e., an impact level from 
which one percent of exposed animals 
would not recover) (Finneran and 
Jenkins, 2012). The threshold represents 
the expected onset of mortality, where 
99 percent of exposed animals would be 
expected to survive. Most survivors 
would have moderate blast injuries. The 
lethal exposure level of blast noise, 
associated with the positive impulse 
pressure of the blast, is expressed as 
Pa·s and is determined using the 
Goertner (1982) modified positive 
impulse equation. This equation 
incorporates source/animal depths and 
the mass of a newborn calf for the 
affected species. The threshold is 
conservative because animals of greater 
mass can withstand greater pressure 
waves, and newborn calves typically 
make up a very small percentage of any 
cetacean group. 

Injury (Level A Harassment) 
Potential injuries that may occur to 

marine mammals include blast related 
injury: Gastrointestinal (GI) tract injury 
and slight lung injury, and irrecoverable 
auditory damage. These injury 
categories are all types of Level A 
harassment as defined in the MMPA. 

Slight Lung Injury—This threshold is 
based on a level of lung injury from 
which all exposed animals are expected 
to survive (zero percent mortality) 
(Finneran and Jenkins, 2012). Similar to 
the mortality determination, the metric 
is positive impulse and the equation for 
determination is that of the Goertner 
injury model (1982), corrected for 
atmospheric and hydrostatic pressures 
and based on the cube root scaling of 
body mass (Richmond et al., 1973; U.S. 
Department of the Navy, 2001b). 

Gastrointestinal Tract Injuries—GI 
tract injuries are correlated with the 

peak pressure of an underwater 
detonation. GI tract injury thresholds 
are based on the results of experiments 
in which terrestrial mammals were 
exposed to small charges. The peak 
pressure of the shock wave was found 
to be the causal agent in recoverable 
contusions (bruises) in the GI tract 
(Richmond et al., 1973, in Finneran and 
Jenkins, 2012). 

Auditory Damage—Auditory injury, 
or permanent threshold shift (PTS), is 
not fully recoverable and therefore 
results in a permanent decrease in 
hearing sensitivity. As there have been 
no studies to determine the onset of PTS 
in marine mammals, this threshold is 
estimated from available information 
associated with temporary threshold 
shift (TTS), i.e., recoverable auditory 
damage. 

Non-Injurious Impacts (Level B 
Harassment) 

Two categories of Level B harassment 
are currently recognized: TTS and 
behavioral impacts. Although TTS is a 
physiological impact, it is not 
considered injury because auditory 
structures are temporarily fatigued 
instead of being permanently damaged. 

Behavioral Impacts 
Behavioral impacts refer to 

disturbances that may occur at sound 
levels below those considered to cause 
TTS in marine mammals, particularly in 
cases of multiple detonations. During an 
activity with a series of explosions (not 
concurrent multiple explosions shown 
in a burst), an animal is expected to 
exhibit a startle reaction to the first 
detonation followed by a behavioral 
response after multiple detonations. At 
close ranges and high sound levels, 
avoidance of the area around the 
explosions is the assumed behavioral 
response in most cases. Other 
behavioral impacts may include 
decreased ability to feed, communicate, 
migrate, or reproduce, among others. 

Estimated Take 
This section provides an estimate of 

the number of incidental takes proposed 
for authorization through this IHA, 
which will inform NMFS’ negligible 
impact determination. 

Harassment is the only type of take 
expected to result from these activities. 
For this military readiness activity, the 
MMPA defines harassment as (i) Any 
act that injures or has the significant 
potential to injure a marine mammal or 
marine mammal stock in the wild (Level 
A harassment); or (ii) Any act that 
disturbs or is likely to disturb a marine 
mammal or marine mammal stock in the 
wild by causing disruption of natural 
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behavioral patterns, including, but not 
limited to, migration, surfacing, nursing, 
breeding, feeding, or sheltering, to a 
point where the behavioral patterns are 
abandoned or significantly altered 
(Level B harassment). 

Authorized takes would primarily be 
by Level B harassment, in the form of 
disruption of behavioral patterns and 
temporary threshold shift, for individual 
marine mammals resulting from 
exposure to acoustic stressors. A small 
amount of Level A harassment, in the 
form of permanent threshold shift, is 
anticipated and proposed for 
authorization. No Level A harassment is 
anticipated to occur in the form of 
gastrointestinal (GI) tract or lung injury. 
No serious injury or mortality is 
anticipated or proposed to be authorized 
for this activity. Below we describe how 
the take is estimated. 

Generally speaking, we estimate take 
from exposure to sound by considering: 
(1) Acoustic thresholds above which 
NMFS believes the best available 
science indicates marine mammals will 
be behaviorally harassed or incur some 
degree of permanent hearing 
impairment; (2) the area or volume of 
water that will be ensonified above 
these levels in a day; (3) the density or 
occurrence of marine mammals within 
these ensonified areas; and, (4) and the 
number of days of activities. For this 
proposed IHA, the U.S. Navy employed 
a sophisticated model known as the 
Navy Acoustic Effects Model (NAEMO) 
for assessing the impacts of underwater 
sound. The USMC then incorporated 
these results into their application. 

Acoustic Thresholds 
Using the best available science, 

NMFS applies acoustic thresholds that 
identify the received level of 
underwater sound above which exposed 
marine mammals would be reasonably 
expected to be behaviorally harassed 
(equated to Level B harassment) or to 
incur PTS of some degree (equated to 
Level A harassment). Thresholds have 
also been developed to identify the 
pressure levels above which animals 
may incur different types of tissue 
damage from exposure to pressure 
waves from explosive detonation. 

The criteria and thresholds used to 
estimate potential pressure and energy 
impacts to marine mammals resulting 
from detonations are as presented in the 
U.S. Navy’s Phase III criteria 
documentation (DoN, 2017). These 
criteria represent the best available 
science. Criteria used to analyze impacts 
to marine mammals include mortality, 

harassment that causes or is likely to 
cause injury (Level A harassment) and 
harassment that disrupts or is likely to 
disrupt natural behavior patterns (Level 
B harassment). 

Harassment (Auditory and 
Behavioral)—In order to evaluate the 
potential for harassment resulting from 
auditory damage, NMFS’s ‘‘Technical 
Guidance for Assessing the Effects of 
Anthropogenic Sound on Marine 
Mammal Hearing’’ (NMFS, 2018) 
identifies dual criteria to assess the 
potential for permanent (Level A 
harassment) and temporary (Level B 
harassment) threshold shift to occur for 
different marine mammal groups (based 
on hearing sensitivity) as a result of 
exposure to noise. The technical 
guidance identifies the received levels, 
or thresholds, above which individual 
marine mammals are predicted to 
experience changes in their hearing 
sensitivity for all underwater 
anthropogenic sound sources, and 
reflects the best available science on the 
potential for noise to affect auditory 
sensitivity by: 

• Dividing sound sources into two 
groups (i.e., impulsive and non- 
impulsive) based on their potential to 
affect hearing sensitivity; 

• Choosing metrics that best address 
the impacts of noise on hearing 
sensitivity, i.e., peak sound pressure 
level (peak SPL) (reflects the physical 
properties of impulsive sound sources 
to affect hearing sensitivity) and 
cumulative sound exposure level (cSEL) 
(accounts for not only level of exposure 
but also duration of exposure); and 

• Dividing marine mammals into 
hearing groups and developing auditory 
weighting functions based on the 
science supporting that not all marine 
mammals hear and use sound in the 
same manner. 

The premise of the dual criteria 
approach is that, while there is no 
definitive answer to the question of 
which acoustic metric is most 
appropriate for assessing the potential 
for injury, both the received level and 
duration of received signals are 
important to an understanding of the 
potential for auditory injury. Therefore, 
peak SPL is used to define a pressure 
criterion above which auditory injury is 
predicted to occur, regardless of 
exposure duration (i.e., any single 
exposure at or above this level is 
considered to cause auditory injury), 
and cSEL is used to account for the total 
energy received over the duration of 
sound exposure (i.e., both received level 
and duration of exposure) (South all et 

al., 2007, 2019; NMFS, 2018). As a 
general principle, whichever criterion is 
exceeded first (i.e., results in the largest 
insolent) would be used as the effective 
injury criterion (i.e., the more 
precautionary of the criteria). Note that 
cSEL acoustic threshold levels 
incorporate marine mammal auditory 
weighting functions, while peak 
pressure thresholds do not (i.e., flat or 
un weighted). Weighting functions for 
each hearing group (e.g., low-, mid-, and 
high-frequency cetaceans) are described 
in NMFS (2018). 

NMFS (2018) recommends 24 hours 
as a maximum accumulation period 
relative to cSEL thresholds. These 
thresholds were developed by 
compiling and synthesizing the best 
available science, and are provided in 
Table 5 below. The references, analysis, 
and methodology used in the 
development of the thresholds are 
described in NMFS (2018), which is 
available online at: 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/marine- 
mammal-acoustic-technical-guidance. 

In order to evaluate the potential for 
Level B (behavioral) harassment 
resulting from multiple, successive 
explosive detonations (i.e., detonations 
happening at the same location within 
a 24-hour period), the threshold is set 5 
dB below the SEL-based TTS threshold. 

Non-Auditory Impacts—As described 
previously, explosive detonations have 
the potential to cause non-serious injury 
(Level A harassment) or mortality/ 
serious injury. These potential effects 
are assumed to occur due to the effects 
of pressure waves on gas-filled 
structures (i.e., lungs, GI tract). 
Mortality and slight lung injury 
thresholds are calculated using 
equations incorporating the assumed 
mass and depth of the mammal: 

Mortality threshold (50 percent risk of 
extensive lung injury) = 144M1/3(1 + 
D/10.1)1⁄6 Pas 

Injury threshold (50 percent risk of 
slight lung injury) = 65.8M1/3(1 + D/ 
10.1)1⁄6 Pas 

Adult and calf mass for bottlenose 
dolphin are defined based on data from 
‘‘Criteria and Thresholds for U.S. Navy 
Acoustic and Explosive Impacts to 
Marine Mammals and Sea Turtles.’’ A 
peak SPL threshold determined through 
experiments on terrestrial mammals is 
assumed to represent the potential for 
GI tract injury. Relevant thresholds for 
bottlenose dolphins (i.e., mid-frequency 
cetaceans) are provided in Table 5. 
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TABLE 5—EXPLOSIVE CRITERIA AND THRESHOLDS USED FOR IMPACT ANALYSES 

Level A harassment Level B harassment 

GI tract injury PTS 1 TTS 1 Behavior 

243 dB SPL (Pak) 2 ........................ 185 dB SE L .................................
230 dB SPL 

170 dB SE L .................................
224 dB SPL 

165 dB SEL.3 

1 Dual metric criteria. SEL thresholds are cumulative, referenced to 1 μPa2-s, and weighted according to appropriate auditory weighting func-
tion. SPL thresholds are peak pressure referenced to 1 μPa and un weighted within generalized hearing range. 

2 Threshold for 50 percent risk of GI tract injury, used in modeling to assess potential for injuries due to underwater explosions. Threshold for 1 
percent risk of GI tract injury (237 dB SPL Pak) is used in modeling range to effect. 

3 Applicable to events with multiple explosive detonations within any given 24-hr period. For single explosions at received sound levels below 
hearing loss thresholds, the most likely behavioral response is a brief alerting or orienting response. Since no further sounds follow the initial 
brief impulses, significant behavioral reactions would not be expected to occur. 

Marine Mammal Occurrence 
Please see Description of Marine 

Mammals in the Area of Specified 
Activities for details regarding past 
marine mammal survey effort conducted 
in the Alnico Sound region. A density 
of 0.183 dolphins per square kilometer 
was used year-round (Read et al., 2003). 
The USMC and NMFS believe that this 
value, which is consistent with the 
information used to support prior 
USMC requests for authorization, is 
most appropriate. Although the aerial 
survey study (Goodman et al., 2007) 
provides seasonal density values, and 
reports a higher density value for some 
seasons, the USMC believes the Read et 
al. (2003) survey data to represent the 
better density estimate. 

In order to apportion any predicted 
exposures to the potentially affected 
stocks, USMC calculated monthly stock- 
specific proportions of each stock 
expected to be present in the vicinity of 
the training exercises, based on relative 
stock-specific abundance and available 
information about stock movements and 
seasonal occurrence in the area. Please 
see Table 3–2 in the USMC application. 

Exposure Modeling 
NAEMO is the standard model used 

by the Navy to estimate the potential 
acoustic effects of proposed Navy 
training and testing activities on marine 
mammals and was employed by the 
Navy in this case to evaluate the 
potential effects of the proposed USMC 
training activities. NAEMO is comprised 
of multiple modules that, in a stepwise 
process (1) define the activity, including 
sound source characteristics, location, 

and duration; (2) incorporate site- 
specific oceanographic and 
environmental data required for a 
scenario simulation; (3) generate 
acoustic propagation data; (4) distribute 
marine species within the modeling 
environment; (5) execute the simulation 
and record the sound received by each 
virtual marine mammal in the area for 
every time step that sound is emitted; 
incorporating the scenario definition, 
sound propagation data, and marine 
species distribution data, ultimately 
providing raw data output for each 
simulation; (6) provide the computation 
of estimated effects that exceed defined 
threshold criteria; and (7) generate a 
report of simulation results over 
multiple scenario runs. 

In summary, source characteristics are 
integrated with environmental data 
(bathymetry, sound speed, bottom 
characterization, and wind speed) to 
calculate the three-dimensional sound 
field for each source. Marine species 
density information is then processed to 
develop a series of distribution files for 
each species present in the study area. 
Each distribution file varies the 
abundance and placement of the 
animals based on uncertainty defined in 
the density and published group size. 
The scenario details, three-dimensional 
sound field data, and marine species 
distributions are then combined in 
NAEMO to build virtual three- 
dimensional representations of each 
event and environment. This 
information is then processed by 
NAEMO to determine the number of 
marine species exposed in each 
scenario. 

The NAEMO simulation process is 
run multiple times for each season to 
provide an average of potential effects 
on marine species. Each iteration reads 
in the species dive data and introduces 
variations to the marine species 
distributions in addition to the initial 
position and direction of each platform 
and ordnance within the designated 
area. Effects criteria and thresholds are 
then applied to quantify the predicted 
number of marine mammal effects. 
Results from each iteration are averaged 
to provide the number of marine species 
effects for a given period. A complete 
description of the NAEMO model and 
modeling approach used for this 
analysis can be found in the Navy’s 
Phase III Quantitative Analysis 
Technical Report (Blackstock et al., 
2017). 

As noted previously, all ordnance 
expenditure at BT–11 is inert and, 
therefore, only ordnance use at BT–9 is 
considered in the effects analysis 
described here. The following types of 
ordnance were modeled: Bomb (GBU, 
BDU, MK), 2.75-in Rocket HE, 5-in 
Rocket HE, G911 Grenades, 30 mm HE, 
and 40 mm HE. Note that live bombs are 
not planned for use. Therefore, we do 
not provide information related to the 
modeling. All explosives are modeled as 
detonating at a 0.1-meter depth. 
Relevant parameters are provided in 
Table 6. For further detail regarding the 
modeling, including details concerning 
environmental data sources, please the 
USMC application. Table 7 shows the 
quantitative exposure modeling results. 

TABLE 6—SOURCE CHARACTERISTICS 

Source 
Net explosive 

weight 
(lbs) 

Peak one-third 
octave (OTO) 
source level 

(dB) 

Center 
frequency 

of peak OTO 
(Hz) 

5-in rocket .................................................................................................................................... 15 229 1008 
2.75-in rocket ............................................................................................................................... 4.8 224 1270 
Grenade ....................................................................................................................................... 0.5 214 2540 
40 mm .......................................................................................................................................... 0.1199 208 4032 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00026 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S



14898 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

TABLE 6—SOURCE CHARACTERISTICS—Continued 

Source 
Net explosive 

weight 
(lbs) 

Peak one-third 
octave (OTO) 
source level 

(dB) 

Center 
frequency 

of peak OTO 
(Hz) 

30 mm .......................................................................................................................................... 0.1019 207 4032 

TABLE 7—QUANTITATIVE MODELING RESULTS 

Species 
Level B harassment Level A harassment 

Mortality 
Behavioral TTS PTS GI tract injury Lung injury 

Bottlenose dolphin ................................... 72.09 29.99 1.81 0.13 0.01 <0.01 

The exposure modeling results shown 
in Table 7 support proposed bottlenose 
dolphin take authorization numbers of 
102 incidents of Level B harassment and 
2 incidents of Level A harassment (PTS 
only). No incidents of GI tract injury or 
lung injury are anticipated. 

Proposed Mitigation 

In order to issue an IHA under 
Section 101(a)(5)(D) of the MMPA, 
NMFS must set forth the permissible 
methods of taking pursuant to the 
activity, and other means of effecting 
the least practicable impact on the 
species or stock and its habitat, paying 
particular attention to rookeries, mating 
grounds, and areas of similar 
significance, and on the availability of 
the species or stock for taking for certain 
subsistence uses. NMFS regulations 
require applicants for incidental take 
authorizations to include information 
about the availability and feasibility 
(economic and technological) of 
equipment, methods, and manner of 
conducting the activity or other means 
of effecting the least practicable adverse 
impact upon the affected species or 
stocks and their habitat (50 CFR 
216.104(a)(11)). The NDAA for FY 2004 
amended the MMPA as it relates to 
military readiness activities and the 
incidental take authorization process 
such that ‘‘least practicable impact’’ 
shall include consideration of personnel 
safety, practicality of implementation, 
and impact on the effectiveness of the 
military readiness activity. 

In evaluating how mitigation may or 
may not be appropriate to ensure the 
least practicable adverse impact on 
species or stocks and their habitat, as 
well as subsistence uses where 
applicable, we carefully consider two 
primary factors: 

(1) The manner in which, and the 
degree to which, the successful 
implementation of the measure(s) is 
expected to reduce impacts to marine 
mammals, marine mammal species or 

stocks, and their habitat, as well as 
subsistence uses. This considers the 
nature of the potential adverse impact 
being mitigated (likelihood, scope, 
range). It further considers the 
likelihood that the measure will be 
effective if implemented (probability of 
accomplishing the mitigating result if 
implemented as planned), the 
likelihood of effective implementation 
(probability implemented as planned); 
and 

(2) The practicability of the measures 
for applicant implementation, which 
may consider such things as cost, 
impact on operations, and, in the case 
of a military readiness activity, 
personnel safety, practicality of 
implementation, and impact on the 
effectiveness of the military readiness 
activity. 

Mitigation for Marine Mammals and 
Their Habitat 

NMFS and the USMC have worked to 
identify potential practicable and 
effective mitigation measures. These 
measures include the following: 

Visual Monitoring—Range operators 
conduct or direct visual surveys to 
monitor the target areas for protected 
species before and after each exercise. 
Range operation and control personnel 
would monitor the target area through 
two tower-mounted safety and 
surveillance cameras. In addition, when 
small boats are part of planned exercises 
and already on range, visual checks by 
boat crew would be performed. 

The remotely operated range cameras 
are high-resolution cameras that allow 
viewers to see animals at the surface 
and breaking the surface (though not 
underwater). The camera system has 
night vision (IR) capabilities. Lenses on 
the camera system have a focal length of 
40 mm to 2200 mm (56x), with view 
angles of 18 degrees 10′ and 13 degrees 
41′ respectively. The field of view when 
zoomed in on the Rattan Bay targets will 
be 23′ wide by 17′ high, and on the 

mouth of Rattan Bay itself 87′ wide by 
66′ high. Observers using the cameras 
are able to clearly identify ducks 
floating on waters near the target. 

In the event that a marine mammal is 
sighted within 914 m (3,000 ft) of the 
BT–9 target area, personnel would 
declare the area as fouled and cease 
training exercises. Personnel would 
commence operations in BT–9 only after 
the animal has moved 914 m (3,000 ft) 
away from the target area. 

For BT–11, in the event that a marine 
mammal is sighted anywhere within the 
confines of Rattan Bay, personnel would 
declare the water-based targets within 
Rattan Bay as fouled and cease training 
exercises. Personnel would commence 
operations in BT–11 only after the 
animal has moved out of Rattan Bay. 

Range Sweeps—MCAS Cherry Point 
contracts range sweeps with commercial 
support aircraft each weekday morning 
prior to the commencement of the day’s 
range operations. The pilot and aircrew 
are trained in spotting objects in the 
water. The primary goal of the pre- 
exercise sweep is to ensure that the 
target area is clear of unauthorized 
vessels or persons and protected 
species. Range sweeps would not occur 
on weekend mornings. 

The sweeps are flown at at 100 to 300 
ft (30–90 m) above the water surface, at 
airspeeds between 60 to 100 knots (69 
to 115 mph). The crew communicates 
directly with range personnel and can 
provide immediate notification to range 
operators of a fouled target area due to 
the presence of protected species. 

Aircraft Cold Pass—Standard 
operating procedures for waterborne 
targets require the pilot to perform a 
visual check prior to ordnance delivery 
to ensure the target area is clear of 
unauthorized civilian boats and 
personnel, and protected species. This 
is referred to as a ‘‘cold’’ or clearing 
pass. Pilots requesting entry onto the 
BT–9 and BT–11 airspace must perform 
a low-altitude, cold first pass (a pass 
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without any release of ordnance) 
immediately prior to ordnance delivery 
at the bombing targets both day and 
night. 

Pilots would conduct the cold pass 
with the aircraft (helicopter or fixed- 
winged) flying straight and level at 
altitudes of 61 to 914 m (200 to 3,000 
ft) over the target area. The viewing 
angle is approximately 15 degrees. A 
blind spot exists to the immediate rear 
of the aircraft. Based upon prevailing 
visibility, a pilot can see more than one 
mile forward upon approach. If marine 
mammals are not present in the target 
area, the Range Controller may grant 
ordnance delivery as conditions 
warrant. 

Delay of Exercises—The USMC would 
consider an active range as fouled and 
not available for use if a marine 
mammal is present within 914 m (3,000 
ft) of the target area at BT–9 or 
anywhere within Rattan Bay (BT–11). 
Therefore, if USMC personnel observe a 
marine mammal within 914 m (3,000 ft) 
of the target at BT–9 or anywhere within 
Rattan Bay at BT–11 during the cold 
pass or from range camera detection, 
they would delay training until the 
marine mammal moves beyond and on 
a path away from 914 m (3,000 ft) from 
the BT–9 target or moved out of Rattan 
Bay at BT–11. This mitigation applies to 
air-to-surface and surface-to-surface 
exercises day or night. 

Approximately 15 percent of training 
activities take place during nighttime 
hours. During these training events, 
monitoring procedures mirror day time 
operations as range operators first 
visually search the target area with the 
high-resolution camera. Pilots will then 
conduct a low-altitude first cold pass 
and utilize night vision capabilities to 
visually check the target area for any 
surfacing mammals. 

Vessel Operation—All vessels used 
during training operations would abide 
by NMFS’ Southeast Regional Viewing 
Guidelines designed to prevent 
harassment to marine mammals. 

Stranding Network Coordination— 
The USMC would coordinate with the 
local NMFS Stranding Coordinator to 
discuss any unusual marine mammal 
behavior and any stranding, beached 
live/dead, or floating marine mammals 
that may occur at any time during 
training activities or within 24 hours 
after completion of training. 

Based on our evaluation of the 
applicant’s proposed measures, as well 
as other measures considered by NMFS, 
NMFS has preliminarily determined 
that the proposed mitigation measures 
provide the means effecting the least 
practicable impact on the affected 
species or stocks and their habitat, 

paying particular attention to rookeries, 
mating grounds, and areas of similar 
significance, and on the availability of 
such species or stock for subsistence 
uses. 

Proposed Monitoring and Reporting 

In order to issue an IHA for an 
activity, section 101(a)(5)(D) of the 
MMPA states that NMFS must set forth 
requirements pertaining to the 
monitoring and reporting of such taking. 
The MMPA implementing regulations at 
50 CFR 216.104 (a)(13) indicate that 
requests for authorizations must include 
the suggested means of accomplishing 
the necessary monitoring and reporting 
that will result in increased knowledge 
of the species and of the level of taking 
or impacts on populations of marine 
mammals that are expected to be 
present in the proposed action area. 
Effective reporting is critical both to 
compliance as well as ensuring that the 
most value is obtained from the required 
monitoring. 

Monitoring and reporting 
requirements prescribed by NMFS 
should contribute to improved 
understanding of one or more of the 
following: 

• Occurrence of marine mammal 
species or stocks in the area in which 
take is anticipated (e.g., presence, 
abundance, distribution, density). 

• Nature, scope, or context of likely 
marine mammal exposure to potential 
stressors/impacts (individual or 
cumulative, acute or chronic), through 
better understanding of: (1) Action or 
environment (e.g., source 
characterization, propagation, ambient 
noise); (2) affected species (e.g., life 
history, dive patterns); (3) co-occurrence 
of marine mammal species with the 
action; or (4) biological or behavioral 
context of exposure (e.g., age, calving or 
feeding areas). 

• Individual marine mammal 
responses (behavioral or physiological) 
to acoustic stressors (acute, chronic, or 
cumulative), other stressors, or 
cumulative impacts from multiple 
stressors. 

• How anticipated responses to 
stressors impact either: (1) Long-term 
fitness and survival of individual 
marine mammals; or (2) populations, 
species, or stocks. 

• Effects on marine mammal habitat 
(e.g., marine mammal prey species, 
acoustic habitat, or other important 
physical components of marine 
mammal habitat). 

• Mitigation and monitoring 
effectiveness. 

The USMC proposes to conduct the 
following monitoring activities: 

Protected Species Observer Training— 
Operators of small boats, and other 
personnel monitoring for marine 
mammals from watercraft shall be 
required to take the U.S. Navy’s Marine 
Species Awareness Training. Pilots 
conducting range sweeps shall be 
instructed on marine mammal 
observation techniques during routine 
Range Management Department 
briefings. This training would make 
personnel knowledgeable of marine 
mammals, protected species, and visual 
cues related to the presence of marine 
mammals and protected species. 

Pre- and Post-Exercise Monitoring— 
The USMC would conduct pre-exercise 
monitoring the morning of an exercise 
and post-exercise monitoring the 
morning following an exercise, unless 
an exercise occurs on a Friday, in which 
case the post-exercise sweep would take 
place the following Monday. If the crew 
sights marine mammals during a range 
sweep, they would collect sighting data 
and immediately provide the 
information to range personnel who 
would take appropriate management 
action. Range staff would relay the 
sighting information to training 
Commanders scheduled on the range 
after the observation. Range personnel 
would enter the data into the USMC 
sighting database. Sighting data 
includes the following (collected to the 
best of the observer’s ability): (1) 
Location (either an approximate 
location or latitude and longitude); (2) 
the platform that sighted the animal; (3) 
date and time; (4) species; (5) number of 
animals; (6) the animals’ direction of 
travel and/or behavior; and (7) weather. 

Long-term Monitoring—MCAS Cherry 
Point has contracted Duke University to 
develop and test a real-time passive 
acoustic monitoring system that will 
allow automated detection of bottlenose 
dolphin whistles. The work has been 
performed in two phases. Phase I was 
the development of an automated signal 
detector (a software program) to 
recognize the whistles of dolphins at 
BT–9 and BT–11. Phase II included the 
assembly and deployment of a real-time 
monitoring unit on one of the towers on 
the BT–9 range. The knowledge base 
gain from this effort helped direct 
current monitoring initiatives and 
activities within the MCAS Cherry Point 
Range Complex. The current system 
layout includes a pair of autonomous 
monitoring units at BT–9 and a single 
unit in Rattan Bay, BT–11. The system 
is not currently functional due to storm 
related damage and communication link 
issues. It may be on-line during the 
course of the IHA period. In that case, 
the Passive Acoustic Monitoring system 
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will serve as an additional mitigation 
measure to reduce impacts. 

Reporting—The USMC will submit a 
report to NMFS no later than 90 days 
following expiration of this IHA. This 
report must summarize the type and 
amount of training exercises conducted, 
all marine mammal observations made 
during monitoring, and if mitigation 
measures were implemented. The report 
will also address the effectiveness of the 
monitoring plan in detecting marine 
mammals. 

Reporting Injured or Dead Marine 
Mammals 

In the event that personnel involved 
in the training activities discover an 
injured or dead marine mammal, the 
USMC shall report the incident to the 
Office of Protected Resources (OPR), 
NMFS and to the regional stranding 
coordinator as soon as feasible. The 
report must include the following 
information: 

• Time, date, and location (latitude/ 
longitude) of the first discovery (and 
updated location information if known 
and applicable); 

• Species identification (if known) or 
description of the animal(s) involved; 

• Condition of the animal(s) 
(including carcass condition if the 
animal is dead); 

• Observed behaviors of the 
animal(s), if alive; 

• If available, photographs or video 
footage of the animal(s); and 

• General circumstances under which 
the animal was discovered. 

Negligible Impact Analysis and 
Determination 

NMFS has defined negligible impact 
as an impact resulting from the 
specified activity that cannot be 
reasonably expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival 
(50 CFR 216.103). A negligible impact 
finding is based on the lack of likely 
adverse effects on annual rates of 
recruitment or survival (i.e., population- 
level effects). An estimate of the number 
of takes alone is not enough information 
on which to base an impact 
determination. In addition to 
considering estimates of the number of 
marine mammals that might be ‘‘taken’’ 
through harassment, NMFS considers 
other factors, such as the likely nature 
of any responses (e.g., intensity, 
duration), the context of any responses 
(e.g., critical reproductive time or 
location, migration), as well as effects 
on habitat, and the likely effectiveness 

of the mitigation. We also assess the 
number, intensity, and context of 
estimated takes by evaluating this 
information relative to population 
status. Consistent with the 1989 
preamble for NMFS’s implementing 
regulations (54 FR 40338; September 29, 
1989), the impacts from other past and 
ongoing anthropogenic activities are 
incorporated into this analysis via their 
impacts on the environmental baseline 
(e.g., as reflected in the regulatory status 
of the species, population size and 
growth rate where known, ongoing 
sources of human-caused mortality, or 
ambient noise levels). 

In order to evaluate the number of 
takes that might be expected to accrue 
to the different potentially affected 
stocks, the USMC estimated the 
proportion of dolphins present (based 
on density information from Read et al., 
2003) that would belong to each of the 
potentially affected stocks. Please see 
Table 3–2 of the USMC’s application. 
Based on these assumptions, we assume 
that the total take proposed for 
authorization of 102 incidents of Level 
B harassment and 2 incidents of Level 
A harassment would proportionally 
impact the various stocks as shown in 
Table 8. 

TABLE 8—PROPORTIONAL EFFECTS TO STOCKS 

Stock 
Level B harassment Level A 

harassment 
(PTS) Behavioral TTS 

Northern migratory ....................................................................................................................... 38.68 15.19 1.23 
Southern migratory ...................................................................................................................... 25.86 10.39 0.45 
NNCES ........................................................................................................................................ 6.74 3.70 0.06 
SNCES ......................................................................................................................................... 0.82 0.70 0.06 

NMFS expects short-term effects such 
as stress during underwater detonations. 
However, the time scale of individual 
explosions is very limited, and the 
USMC disperses its training exercises in 
space and time. Consequently, repeated 
exposure of individual bottlenose 
dolphins to sounds from underwater 
explosions is not likely and most 
acoustic effects are expected to be short- 
term and localized. NMFS does not 
expect long-term consequences for 
populations because the BT–9 and BT– 
11 areas continue to support bottlenose 
dolphins in spite of ongoing missions. 
The best available data do not suggest 
that there is a decline in the Pamlico 
Sound population due to these 
exercises. 

The probability that detonation events 
will overlap in time and space with 
marine mammals is low, particularly 
given the densities of marine mammals 

in the vicinity of BT–9 and BT–11 and 
the implementation of monitoring and 
mitigation measures. Moreover, NMFS 
does not expect animals to experience 
repeat exposures to the same sound 
source, as bottlenose dolphins would 
likely move away from the source after 
being exposed. In addition, NMFS 
expects that these isolated exposures, 
when received at distances associated 
with Level B harassment (behavioral), 
would cause brief startle reactions or 
short-term behavioral modification by 
the animals. These brief reactions and 
behavioral changes would likely cease 
when the exposures cease. The Level B 
harassment takes would likely result in 
dolphins being temporarily affected by 
bombing or gunnery exercises. 

Individual bottlenose dolphins may 
sustain some level of temporary 
threshold shift (TTS) from underwater 
detonations. TTS can last from a few 

minutes to days, be of varying degree, 
and occur across various frequency 
bandwidths. Although the degree of 
TTS depends on the received noise 
levels and exposure time, studies show 
that TTS is reversible. NMFS expects 
the animals’ sensitivity to recover fully 
in minutes to hours based on the fact 
that the proposed underwater 
detonations are small in scale and 
isolated. In summary, we do not expect 
that these levels of received impulse 
noise from detonations would affect 
annual rates of recruitment or survival. 
The potential for permanent hearing 
impairment and injury is low due to the 
incorporation of the proposed 
mitigation measures specified in the 
proposed rulemaking. 

NMFS considers if the specified 
activities occur during and within 
habitat important to vital life functions 
to better inform the preliminary 
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negligible impact determination. Read et 
al. (2003) concluded that dolphins 
rarely occur in open waters in the 
middle of North Carolina sounds and 
large estuaries, but instead are 
concentrated in shallow water habitats 
along shorelines. However, no specific 
areas have been identified as vital 
reproduction or foraging habitat. 

In summary and as described above, 
the following factors primarily support 
our preliminary determination that the 
impacts resulting from this activity are 
not expected to adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival: 

• No serious injury or mortality is 
anticipated or authorized; 

• Impacts will be limited to Level B 
harassment, primarily in the form of 
behavioral disturbance, and only two 
incidents of Level A harassment in the 
form of PTS; 

• Of the number of total takes 
proposed to be authorized, the expected 
proportions that may accrue to 
individual affected stocks are low 
relative to the estimated abundances of 
the affected stocks; 

• There will be no loss or 
modification of habitat and minimal, 
temporary impacts on prey; and 

• Mitigation requirements would 
minimize impacts. 

Based on the analysis contained 
herein of the likely effects of the 
specified activity on marine mammals 
and their habitat, and taking into 
consideration the implementation of the 
proposed monitoring and mitigation 
measures, NMFS preliminarily finds 
that the total marine mammal take from 
the proposed activity will have a 
negligible impact on all affected marine 
mammal species or stocks. 

Impact on Availability of Affected 
Species for Taking for Subsistence Uses 

There are no relevant subsistence uses 
of marine mammals implicated by these 
actions. Therefore, we have determined 
that the total taking of affected species 
or stocks would not have an unmitigable 
adverse impact on the availability of 
such species or stocks for taking for 
subsistence purposes. 

Endangered Species Act (ESA) 

No marine mammal species listed 
under the ESA are expected to be 
affected by these activities. Therefore, 
we have determined that section 7 
consultation under the ESA is not 
required. 

Proposed Authorization 

As a result of these preliminary 
determinations, NMFS proposes to issue 
an IHA to the USMC for conducting 

training activities in Pamlico Sound for 
a period of one year, provided the 
previously mentioned mitigation, 
monitoring, and reporting requirements 
are incorporated. A draft of the 
proposed IHA can be found at 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/incidental- 
take-authorizations-military-readiness- 
activities. 

Request for Public Comments 
We request comment on our analyses, 

the proposed authorization, and any 
other aspect of this Notice of Proposed 
IHA. We also request comment on the 
potential renewal of this proposed IHA 
as described in the paragraph below. 
Please include with your comments any 
supporting data or literature citations to 
help inform decisions on the request for 
this IHA or a subsequent renewal. 

On a case-by-case basis, NMFS may 
issue a one-year IHA renewal with an 
additional 15 days for public comments 
when (1) another year of identical or 
nearly identical activities as described 
in the Description of Proposed Activity 
section of this notice is planned or (2) 
the activities as described in the 
Description of Proposed Activity section 
of this notice would not be completed 
by the time the IHA expires and a 
renewal would allow for completion of 
the activities beyond that described in 
the Dates and Duration section of this 
notice, provided all of the following 
conditions are met: 

• A request for renewal is received no 
later than 60 days prior to expiration of 
the current IHA. 

• The request for renewal must 
include the following: 

(1) An explanation that the activities 
to be conducted under the requested 
renewal are identical to the activities 
analyzed under the initial IHA, are a 
subset of the activities, or include 
changes so minor (e.g., reduction in pile 
size) that the changes do not affect the 
previous analyses, mitigation and 
monitoring requirements, or take 
estimates (with the exception of 
reducing the type or amount of take 
because only a subset of the initially 
analyzed activities remain to be 
completed under the Renewal); and 

(2) A preliminary monitoring report 
showing the results of the required 
monitoring to date and an explanation 
showing that the monitoring results do 
not indicate impacts of a scale or nature 
not previously analyzed or authorized. 

• Upon review of the request for 
renewal, the status of the affected 
species or stocks, and any other 
pertinent information, NMFS 
determines that there are no more than 
minor changes in the activities, the 

mitigation and monitoring measures 
will remain the same and appropriate, 
and the findings in the initial IHA 
remain valid. 

Dated: March 10, 2020. 
Donna S. Wieting, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 2020–05233 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XR075] 

Takes of Marine Mammals Incidental to 
Specified Activities; Taking Marine 
Mammals Incidental to Offshore Wind 
Construction Activities off of Virginia 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; proposed incidental 
harassment authorization; request for 
comments. 

SUMMARY: NMFS has received a request 
from Virginia Electric and Power 
Company, d/b/a Dominion Energy 
Virginia (Dominion), for authorization 
to take marine mammals incidental to 
conducting construction activities off 
the coast of Virginia in the area of 
Research Lease of Submerged Lands for 
Renewable Energy Activities on the 
Outer Continental Shelf (OCS) Offshore 
Virginia (Lease No. OCS–A–0497), in 
support of the Coastal Virginia Offshore 
Wind (CVOW) Project. Pursuant to the 
Marine Mammal Protection Act 
(MMPA), NMFS is requesting comments 
on its proposal to issue an incidental 
harassment authorization (IHA) to 
incidentally take marine mammals 
during the specified activities. NMFS is 
also requesting comments on a possible 
one-year renewal that could be issued 
under certain circumstances and if all 
requirements are met, as described in 
Request for Public Comments at the end 
of this notice. NMFS will consider 
public comments prior to making any 
final decision on the issuance of the 
requested MMPA authorizations and 
agency responses will be summarized in 
the final notice of our decision. 
DATES: Comments and information must 
be received no later than April 15, 2020. 
ADDRESSES: Comments should be 
addressed to Jolie Harrison, Chief, 
Permits and Conservation Division, 
Office of Protected Resources, National 
Marine Fisheries Service. Physical 
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comments should be sent to 1315 East- 
West Highway, Silver Spring, MD 20910 
and electronic comments should be sent 
to ITP.carduner@noaa.gov. 

Instructions: NMFS is not responsible 
for comments sent by any other method, 
to any other address or individual, or 
received after the end of the comment 
period. Comments received 
electronically, including all 
attachments, must not exceed a 25- 
megabyte file size. Attachments to 
electronic comments will be accepted in 
Microsoft Word or Excel or Adobe PDF 
file formats only. All comments 
received are a part of the public record 
and will generally be posted online at 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/incidental- 
take-authorizations-other-energy- 
activities-renewable without change. All 
personal identifying information (e.g., 
name, address) voluntarily submitted by 
the commenter may be publicly 
accessible. Do not submit confidential 
business information or otherwise 
sensitive or protected information. 
FOR FURTHER INFORMATION CONTACT: 
Jordan Carduner, Office of Protected 
Resources, NMFS, (301) 427–8401. 
Electronic copies of the applications 
and supporting documents, as well as a 
list of the references cited in this 
document, may be obtained by visiting 
the internet at: www.fisheries.noaa.gov/ 
national/marine-mammal-protection/ 
incidental-take-authorizations-other- 
energy-activities-renewable. In case of 
problems accessing these documents, 
please call the contact listed above. 
SUPPLEMENTARY INFORMATION: 

Background 

The MMPA prohibits the ‘‘take’’ of 
marine mammals, with certain 
exceptions. Sections 101(a)(5)(A) and 
(D) of the MMPA (16 U.S.C. 1361 et 
seq.) direct the Secretary of Commerce 
(as delegated to NMFS) to allow, upon 
request, the incidental, but not 
intentional, taking of small numbers of 
marine mammals by U.S. citizens who 
engage in a specified activity (other than 
commercial fishing) within a specified 
geographical region if certain findings 
are made and either regulations are 
issued or, if the taking is limited to 
harassment, a notice of a proposed 
incidental take authorization may be 
provided to the public for review. 

Authorization for incidental takings 
shall be granted if NMFS finds that the 
taking will have a negligible impact on 
the species or stock(s) and will not have 
an unmitigable adverse impact on the 
availability of the species or stock(s) for 
taking for subsistence uses (where 
relevant). Further, NMFS must prescribe 

the permissible methods of taking and 
other ‘‘means of effecting the least 
practicable adverse impact’’ on the 
affected species or stocks and their 
habitat, paying particular attention to 
rookeries, mating grounds, and areas of 
similar significance, and on the 
availability of such species or stocks for 
taking for certain subsistence uses 
(referred to in shorthand as 
‘‘mitigation’’); and requirements 
pertaining to the mitigation, monitoring 
and reporting of such takings are set 
forth. 

The definitions of all applicable 
MMPA statutory terms cited above are 
included in the relevant sections below. 

National Environmental Policy Act 
To comply with the National 

Environmental Policy Act of 1969 
(NEPA; 42 U.S.C. 4321 et seq.) and 
NOAA Administrative Order (NAO) 
216–6A, NMFS must evaluate our 
proposed action (i.e., the promulgation 
of regulations and subsequent issuance 
of incidental take authorization) and 
alternatives with respect to potential 
impacts on the human environment. 

This action is consistent with 
categories of activities identified in 
Categorical Exclusion B4 of the 
Companion Manual for NAO 216–6A, 
which do not individually or 
cumulatively have the potential for 
significant impacts on the quality of the 
human environment and for which we 
have not identified any extraordinary 
circumstances that would preclude this 
categorical exclusion. Accordingly, 
NMFS has preliminarily determined 
that the proposed action qualifies to be 
categorically excluded from further 
NEPA review. 

Information in Dominion’s 
application and this notice collectively 
provide the environmental information 
related to proposed issuance of these 
regulations and subsequent incidental 
take authorization for public review and 
comment. We will review all comments 
submitted in response to this notice 
prior to concluding our NEPA process 
or making a final decision on the 
request for incidental take 
authorization. 

Summary of Request 
On September 13, 2019, NMFS 

received a request from Dominion for an 
IHA to take marine mammals incidental 
to construction activities off the coast of 
Virginia in the area of Research Lease of 
Submerged Lands for Renewable Energy 
Activities on the Outer Continental 
Shelf (OCS) Offshore Virginia (Lease No. 
OCS–A–0497) in support of the CVOW 
project. A revised application was 
received on January 21, 2020. NMFS 

deemed that request to be adequate and 
complete. Dominion’s request is for the 
take of seven marine mammal species 
by Level B harassment that would occur 
over the course of two days of in-water 
construction. Neither Dominion nor 
NMFS expects serious injury or 
mortality to result from this activity and 
the activity is expected to last no more 
than one year, therefore, an IHA is 
appropriate. 

Description of the Proposed Activity 

Overview 

The CVOW Project (the Project) calls 
for development of two 6-megawatt 
wind turbines on a site leased by the 
Virginia Department of Mines Minerals 
and Energy (DMME). Dominion has an 
agreement with DMME to build and 
operate the two turbines within the 
2,135-acre site, which lies 27 miles (mi) 
off the coast of Virginia Beach, Virginia. 
Dominion has contracted with ;rsted 
for construction of the two turbines. The 
goals of the Project are to provide 
electricity to Virginia and to inform 
plans for a future large-scale commercial 
offshore wind development in the 
adjacent Virginia Wind Energy Area that 
is also leased by Dominion. 

Dominion proposes to conduct in- 
water construction activities in the area 
of Research Lease of Submerged Lands 
for Renewable Energy Activities on the 
OCS Offshore Virginia (Lease No. OCS– 
A–0497) (the Lease Area; see Figure 1– 
1 in the IHA application), as well as 
cable-lay and marine site 
characterization surveys along a 27-mile 
(mi) submarine cable corridor to a 
landfall location in Virginia, in support 
of the Project. The objective of the 
construction activities is to support 
installation of the wind turbine 
generator (WTG) foundations. 

Dates and Duration 

Construction activities are expected to 
occur during two days and could occur 
any time between May and October, 
2020. Cable-lay and site characterization 
survey activities could occur for up to 
three months between May and October, 
2020. 

Specific Geographic Region 

Dominion’s activities would occur in 
the Northwest Atlantic Ocean within 
Federal and state waters. Construction 
activities would occur within the Lease 
Area approximately 27 miles offshore 
Virginia (see Figure 1–1 in the IHA 
application) while cable-lay and site 
characterization survey activities would 
occur between the Lease Area and a 
landfall location in Virginia. 
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Detailed Description of the Specified 
Activities 

As described above, Dominion’s 
proposed activities include in-water 
construction, cable laying, and marine 
site characterization surveys. Of these 
activities, only in-water construction, 
which would occur for a total of two 
days, is expected to result in the 
incidental take of marine mammals. 
These activities are described in greater 
detail below. 

Cable-Lay Activities 

A power cable would be used to 
transmit the energy generated by the 
WTGs to substations on land. This cable 
would be buried under the seabed. 
Specialized vessels designed for laying 
and burying cables under the seabed 
would be used for cable-laying 
activities. To complete cable installation 
in one continuous run, Dominion has 
proposed that cable installation 
operations would be conducted 
continuously 24 hours per day. The 
cable would be buried by the use of a 
jet plow or plow which create subsea 
trenches. The underwater noise 
produced by subsea trenching 
operations are not expected to rise to a 
level that would result in the take of 
marine mammals. 

Throughout the cable lay process, a 
dynamic positioning (DP) enabled cable 
lay vessel would maintain its position 
(fixed location or predetermined track) 
by means of its propellers and thrusters 
using a Global Positioning System, 
which describes the ship’s position by 
sending information to an onboard 
computer that controls the thrusters. DP 
vessels possess the ability to operate 
with positioning accuracy, safety, and 
reliability without the need for anchors, 
anchor handling tugs and mooring lines. 
Sound produced through use of DP 
thrusters is similar to that produced by 
transiting vessels and DP thrusters are 
typically operated either in a similarly 
predictable manner or used for short 
durations around stationary activities. 
NMFS has determined the acoustic 
impacts from DP thrusters are not likely 
to result in take of marine mammals in 
the absence of activity- or location- 
specific circumstances that may 
otherwise represent specific concerns 
for marine mammals (i.e., activities 
proposed in area known to be of 
particular importance for a particular 
species), or associated activities that 
may increase the potential to result in 
take when in concert with DP thrusters. 
In this case, we are not aware of any 
such circumstances. Therefore, NMFS 
believes the likelihood of DP thrusters 
used during cable lay activities resulting 

in harassment of marine mammals to be 
so low as to be discountable. As DP 
thrusters and subsea trenching 
operations are not expected to result in 
take of marine mammals, cable lay 
activities are not analyzed further in this 
document. 

Marine Site Characterization Survey 
Activities 

Dominion would conduct marine site 
characterization surveys with the goal of 
ensuring the installation area is free of 
obstructions, installation equipment is 
accurately positioned, and that export 
cables (between the Project and shore) 
and inter-array cables (between the 
WTGs) are installed in the correct 
locations and to the appropriate depth 
below the seafloor. Marine site 
characterization surveys would be 
conducted 24 hours per day. These 
surveys would entail use of the 
following high resolution geophysical 
(HRG) equipment types: 

• Subsea positioning to calculate position 
by measuring the range and bearing from a 
vessel-mounted transceiver to an acoustic 
transponder; 

• Depth sounding (multibeam 
echosounder) to determine water depths and 
general bottom topography (currently 
estimated to range from approximately 6 to 
26 m (20 to 85 ft) in depth); 

• Parametric sub-bottom profiler to 
provide high-resolution sub-bottom data 
laterally and vertically over all depth ranges; 
and 

• Shallow penetration sub-bottom profiler 
(chirp) to map the near surface stratigraphy 
(top 0 to 5 m (0 to 16 ft) of soils below 
seabed). 

Table 2–2 in the IHA application 
identifies the representative survey 
equipment that may be used in support 
of planned site characterization survey 
activities. The deployment of HRG 
survey equipment, including the 
equipment planned for use during 
Dominion’s planned activity, produces 
sound in the marine environment that 
has the potential to result in harassment 
of marine mammals. However, as sound 
propagation is dependent on several 
factors including operating mode, 
frequency and beam direction of the 
HRG equipment, the potential impacts 
to marine mammals from HRG 
equipment are driven by the 
specification of individual HRG sources. 

The specifications of the potential 
equipment planned for use during site 
characterization survey activities (Table 
2–2 in the IHA application) were 
analyzed to determine whether these 
types of equipment would have the 
potential to result in harassment of 
marine mammals. Equipment that 
would be operated either at frequency 
ranges that fall outside the functional 

hearing ranges of marine mammals (e.g., 
above 180 kHz), that operate within 
marine mammal functional hearing 
ranges but have low sound source levels 
(e.g., a single pulse at less than 200 dB 
re re 1 mPa), or that operate with very 
narrow beam widths (e.g., a one degree 
beam width) are assumed to not have 
the potential to result in marine 
mammal harassment; therefore any 
sources planned for use by Dominion 
that falls into these categories (i.e., the 
SeaBat 7125 multibeam echosounder 
and Innomar SES–2000 parametric sub- 
bottom profiler) were eliminated from 
further analysis. Equipment that does 
not fall into the above categories, but 
that is expected to produce sound in the 
marine environment that would 
attenuate to levels below the threshold 
for marine mammal harassment (i.e., 
160 dB re 1 mPa (rms) for intermittent 
sources) at very short distances (i.e., less 
than 25-m from the source) are also 
assumed to not have the potential to 
result in marine mammal harassment. 
Modeling of isopleth distances resulting 
from the remaining HRG sources 
proposed for use by Dominion (i.e., the 
PanGeo chirp and the Sonardyne Ranger 
2 USBL) indicated that sound from 
these sources is expected to attenuate to 
levels below the threshold for marine 
mammal harassment at very short 
distances (i.e., less than 25-m) from the 
sound source.As it was determined that 
the likelihood of take occurring from all 
HRG equipment types proposed for use 
by Dominion would be so low as to be 
discountable, marine site 
characterization survey activities are not 
analyzed further in this document. 

Construction Activities 
Dominion proposes to conduct pile 

driving activities to support installation 
of two WTG foundations. A monopile is 
a single, hollow cylinder fabricated from 
steel that is secured in the seabed. The 
monopiles proposed for the Project 
would have a 7.8 meter (m) (26 feet (ft)) 
diameter at the seafloor and 6 m (20 ft) 
diameter flange. The two monopiles 
would be 63 and 64 meters (207 and 210 
ft) in length. 

The foundations would be 
constructed by driving the piles into the 
seabed with hydraulic hammers. Impact 
pile driving entails the use of a hammer 
that utilizes a rising and falling piston 
to repeatedly strike a pile and drive it 
into the ground. The pile driver operates 
by lifting a hammer inside the driver 
and dropping it onto a steel anvil. The 
anvil transmits the impulse into the top 
of the pile and the pile is forced into the 
sediment. Repeated blows drive the 
monopile to the desired depth, with the 
vertical travel of the pile decreasing 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00032 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S



14904 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

with each blow as greater soil resistance 
is built up from the contact between the 
pile surface and the sediment. Each 
blow typically results in a travel of 
several centimeters. 

The expected hammer energy 
required for pile driving would be 600 
kilojoules (kJ) though up to a maximum 
of 1,000 kJ may be required. Each pile 
is expected to take up to two hours to 
achieve the target penetration depth. 
Pile driving is expected to occur at a 
rate of 40 blows per minute. A 
maximum of 3,419 strikes would be 
required to install the first foundation 
and 4,819 strikes would be required to 
install the second foundation, though 
the actual number of blows anticipated 
for the first and second foundations may 
ultimately be less (the difference in the 
number of strikes required for the two 
foundations is a result of variability in 
soil conditions between the two WTG 
locations). One monopile would be 
driven at a time and a maximum of one 
pile would be driven into the seabed per 
day. 

When piles are driven with impact 
hammers, they deform, sending a bulge 
travelling down the pile that radiates 
sound into the surrounding air, water, 
and seabed. The acoustic energy travels 
into the water along different paths: 
From the top of the pile where the 
hammer hits, through the air, into the 
water; from the top of the pile, down the 
pile, radiating into the air while 
travelling down the pile, from air into 
water; from the top of the pile, down the 
pile, radiating directly into the water 
from the length of pile below the 
waterline; and, down the pile radiating 
into the seafloor, travelling through the 
seafloor and radiating back into the 
water. The underwater sound from pile 
driving may be received by biological 
receivers such as marine mammals 
through the water. Underwater sound 
produced during impact pile driving 
during installation of the WTGs could 
result in the incidental take of marine 
mammals. 

Proposed mitigation, monitoring, and 
reporting measures are described in 
detail later in this document (please see 

Proposed Mitigation and Proposed 
Monitoring and Reporting). 

Description of Marine Mammals in the 
Area of Specified Activity 

Sections 4 and 5 of the IHA 
application summarize available 
information regarding status and trends, 
distribution and habitat preferences, 
and behavior and life history, of the 
potentially affected species. Additional 
information regarding population trends 
and threats may be found in NMFS’ 
Stock Assessment Reports (SARs; 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/marine- 
mammal-stock-assessments) and more 
general information about these species 
(e.g., physical and behavioral 
descriptions) may be found on NMFS’ 
website (www.fisheries.noaa.gov/find- 
species). 

All species that could potentially 
occur in the proposed project area are 
included in Table 4–1 of the IHA 
application. However, the temporal and/ 
or spatial occurrence of several species 
listed in Table 4–1 of the IHA 
application is such that take of these 
species is not expected to occur either 
because they have very low densities in 
the project area and/or are extralimital 
to the proposed project area. These are: 
The blue whale (Balaenoptera 
musculus), fin whale (Balaenoptera 
physalus), sei whale (Balaenoptera 
borealis), North Atlantic right whale 
(Eubalaena glacialis), humpback whale 
(Megaptera novaeangliae), minke whale 
(Balaenoptera acutorostrata), Bryde’s 
whale (Balaenoptera edeni), sperm 
whale (Physeter macrocephalus), long- 
finned and short-finned pilot whale 
(Globicephala spp.), Cuvier’s beaked 
whale (Ziphius cavirostris), four species 
of Mesoplodont beaked whale 
(Mesoplodon spp.), dwarf and pygmy 
sperm whale (Kogia sima and Kogia 
breviceps), northern bottlenose whale 
(Hyperoodon ampullatus), pygmy killer 
whale (Feresa attenuata), false killer 
whale (Pseudorca crassidens), melon- 
headed whale (Peponocephala electra), 
harbor porpoise (Phocoena phocoena), 
Risso’s dolphin (Grampus griseus), 

striped dolphin (Stenella coeruleoalba), 
white-beaked dolphin (Lagenorhynchus 
albirostris), pantropical spotted dolphin 
(Stenella attenuata), Fraser’s dolphin 
(Lagenodelphis hosei), rough-toothed 
dolphin (Steno bredanensis), Clymene 
dolphin (Stenella clymene), spinner 
dolphin (Stenella longirostris), hooded 
seal (Cystophora cristata), and harp seal 
(Pagophilus groenlandicus). As take of 
these species is not anticipated as a 
result of the proposed activities, these 
species are not analyzed further in this 
document. 

Table 1 summarizes information 
related to the population or stock, 
including regulatory status under the 
MMPA and ESA and potential 
biological removal (PBR), where known. 
For taxonomy, we follow Committee on 
Taxonomy (2019). PBR is defined by the 
MMPA as the maximum number of 
animals, not including natural 
mortalities, that may be removed from a 
marine mammal stock while allowing 
that stock to reach or maintain its 
optimum sustainable population (as 
described in NMFS’ SARs). While no 
mortality is anticipated or authorized 
here, PBR is included here as a gross 
indicator of the status of the species and 
other threats. 

Marine mammal abundance estimates 
presented in this document represent 
the total number of individuals that 
make up a given stock or the total 
number estimated within a particular 
study or survey area. NMFS’ stock 
abundance estimates for most species 
represent the total estimate of 
individuals within the geographic area, 
if known, that comprises that stock. For 
some species, this geographic area may 
extend beyond U.S. waters. All managed 
stocks in this region are assessed in 
NMFS’ U.S. Atlantic SARs. All values 
presented in Table 1 are the most recent 
available at the time of publication and 
are available in the 2019 draft Atlantic 
SARs (Hayes et al., 2019), available 
online at: www.fisheries.noaa.gov/ 
national/marine-mammal-protection/ 
marine-mammal-stock-assessment- 
reports-region. 

TABLE 1—MARINE MAMMALS KNOWN TO OCCUR IN THE PROJECT AREA THAT MAY BE AFFECTED BY DOMINION’S 
PROPOSED ACTIVITY 

Common name 
(scientific name) Stock 

MMPA 
and ESA 
status; 

strategic 
(Y/N) 1 

Stock 
abundance 

(CV, Nmin, most recent 
abundance survey) 2 

Predicted 
abundance 

(CV) 3 
PBR 4 Annual 

M/SI 4 
Occurrence in project 

area 

Toothed whales (Odontoceti) 

Atlantic white-sided dol-
phin.

(Lagenorhynchus acutus)

W. North Atlantic ............. –; N 93,233(0.71; 54,443; n/a) 37,180 (0.07) 544 26 Common. 

Common dolphin ...............
(Delphinus delphis) 

W. North Atlantic ............. –; N 172,825 (0.21; 145,216; 
2011).

86,098 (0.12) 1,452 419 Common. 
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TABLE 1—MARINE MAMMALS KNOWN TO OCCUR IN THE PROJECT AREA THAT MAY BE AFFECTED BY DOMINION’S 
PROPOSED ACTIVITY—Continued 

Common name 
(scientific name) Stock 

MMPA 
and ESA 
status; 

strategic 
(Y/N) 1 

Stock 
abundance 

(CV, Nmin, most recent 
abundance survey) 2 

Predicted 
abundance 

(CV) 3 
PBR 4 Annual 

M/SI 4 
Occurrence in project 

area 

Atlantic spotted dolphin ....
(Stenella frontalis) 

W. North Atlantic ............. –; N 39,921 (0.27; 32,032; 
2012).

55,436 (0.32) 320 0 Common. 

Bottlenose dolphin ............
(Tursiops truncatus) 

W. North Atlantic, Off-
shore.

–; N 62,851 (0.23; 51,914; 
2011).

5 97,476 (0.06) 519 28 Common offshore. 

W. North Atlantic, South-
ern Migratory Coastal.

–; N 3,751 (0.06; 2,353; n/a) .. ........................ 23 0–14.3 Common nearshore in 
summer. 

Harbor porpoise ................
(Phocoena phocoena) 

Gulf of Maine/Bay of 
Fundy.

–; N 79,833 (0.32; 61,415; 
2011).

45,089 (0.12) 706 255 Common. 

Earless seals (Phocidae) 

Gray seal 6 ........................
(Halichoerus grypus) 

W. North Atlantic ............. –; N 27,131 (0.19; 23,158; n/ 
a).

........................ 1,389 5,410 Common. 

Harbor seal .......................
(Phoca vitulina) 

W. North Atlantic ............. –; N 75,834 (0.15; 66,884; 
2012).

........................ 2,006 350 Common. 

1 ESA status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (–) indicates that the species is not listed under the ESA or designated as de-
pleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR (see footnote 3) or which is de-
termined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically designated 
under the MMPA as depleted and as a strategic stock. 

2 Stock abundance as reported in NMFS marine mammal stock assessment reports (SAR) except where otherwise noted. SARs available online at: 
www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments. CV is coefficient of variation; Nmin is the minimum estimate of stock 
abundance. In some cases, CV is not applicable. For certain stocks, abundance estimates are actual counts of animals and there is no associated CV. The most re-
cent abundance survey that is reflected in the abundance estimate is presented; there may be more recent surveys that have not yet been incorporated into the esti-
mate. All values presented here are from the 2019 draft Atlantic SARs (Hayes et al., 2019). 

3 This information represents species- or guild-specific abundance predicted by recent habitat-based cetacean density models (Roberts et al., 2016, 2017, 2018). 
These models provide the best available scientific information regarding predicted density patterns of cetaceans in the U.S. Atlantic Ocean, and we provide the cor-
responding abundance predictions as a point of reference. Total abundance estimates were produced by computing the mean density of all pixels in the modeled 
area and multiplying by its area. For those species marked with an asterisk, the available information supported development of either two or four seasonal models; 
each model has an associated abundance prediction. Here, we report the maximum predicted abundance. 

4 Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be removed from a marine 
mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP). Annual M/SI, found in NMFS’ SARs, represent annual 
levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fisheries, subsistence hunting, ship strike). Annual M/SI values often 
cannot be determined precisely and is in some cases presented as a minimum value. All M/SI values are as presented in the draft 2019 SARs (Hayes et al., 2019). 

5 Abundance estimates are in some cases reported for a guild or group of species when those species are difficult to differentiate at sea. Similarly, the habitat- 
based cetacean density models produced by Roberts et al. (2016, 2017, 2018) are based in part on available observational data which, in some cases, is limited to 
genus or guild in terms of taxonomic definition. Roberts et al. (2016, 2017, 2018) produced a density model for bottlenose dolphins that does not differentiate between 
offshore and coastal stocks. 

6 NMFS stock abundance estimate applies to U.S. population only, actual stock abundance is approximately 505,000. 

Below is a description of the species 
that have the highest likelihood of 
occurring in the project area and are 
thus expected to potentially be taken by 
the proposed activities. For the majority 
of species potentially present in the 
specific geographic region, NMFS has 
designated only a single generic stock 
(e.g., ‘‘western North Atlantic’’) for 
management purposes. 

Atlantic White-Sided Dolphin 

White-sided dolphins are found in 
temperate and sub-polar waters of the 
North Atlantic, primarily in continental 
shelf waters to the 100-m depth contour 
from central West Greenland to North 
Carolina (Waring et al., 2016). The Gulf 
of Maine stock is most common in 
continental shelf waters from Hudson 
Canyon to Georges Bank, and in the Gulf 
of Maine and lower Bay of Fundy. 
Sighting data indicate seasonal shifts in 
distribution (Northridge et al., 1997). 
During January to May, low numbers of 
white-sided dolphins are found from 
Georges Bank to Jeffreys Ledge (off New 
Hampshire), with even lower numbers 
south of Georges Bank, as documented 
by a few strandings collected on beaches 

of Virginia to South Carolina. From June 
through September, large numbers of 
white-sided dolphins are found from 
Georges Bank to the lower Bay of 
Fundy. From October to December, 
white-sided dolphins occur at 
intermediate densities from southern 
Georges Bank to southern Gulf of Maine 
(Payne and Heinemann 1990). 

Bottlenose Dolphin 

There are two distinct bottlenose 
dolphin morphotypes in the western 
North Atlantic: the coastal and offshore 
forms (Waring et al., 2016). The offshore 
form is distributed primarily along the 
outer continental shelf and continental 
slope in the Northwest Atlantic Ocean 
from Georges Bank to the Florida Keys. 
The coastal morphotype is 
morphologically and genetically distinct 
from the larger, more robust 
morphotype that occupies habitats 
further offshore. Spatial distribution 
data, tag-telemetry studies, photo-ID 
studies and genetic studies demonstrate 
the existence of a distinct Southern 
Migratory stock of coastal bottlenose 
dolphins (Waring et al., 2014). The 
spatial distribution and migratory 

movements of the Southern Migratory 
Coastal stock are poorly understood and 
have been defined based on movement 
data from satellite-tag telemetry and 
photo-ID studies, and stable isotope 
studies. During the warm water months 
of July–August, the stock is presumed to 
occupy coastal waters north of Cape 
Lookout, North Carolina, to Assateague, 
Virginia, including Chesapeake Bay. 
During the remainder of the year 
(September–June), the stock migrates 
from southern North Carolina (south of 
Cape Lookout) to northern Florida 
(Hayes et al., 2017). The Western North 
Atlantic offshore stock and Southern 
Migratory Coastal stock may overlap to 
some degree in the project area (Hayes 
et al., 2017). 

Common Dolphin 

The common dolphin is found world- 
wide in temperate to subtropical seas. In 
the North Atlantic, common dolphins 
are commonly found over the 
continental shelf between the 100-m 
and 2,000-m isobaths and over 
prominent underwater topography and 
east to the mid-Atlantic Ridge (Waring 
et al., 2016). 
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Atlantic Spotted Dolphin 

Atlantic spotted dolphins are found in 
tropical and warm temperate waters 
ranging from southern New England, 
south to Gulf of Mexico and the 
Caribbean to Venezuela (Waring et al., 
2014). This stock regularly occurs in 
continental shelf waters south of Cape 
Hatteras and in continental shelf edge 
and continental slope waters north of 
this region (Waring et al., 2014). There 
are two forms of this species, with the 
larger ecotype inhabiting the continental 
shelf and is usually found inside or near 
the 200 m isobaths (Waring et al., 2014). 

Harbor Porpoise 

The Gulf of Maine/Bay of Fundy stock 
is the only stock that may be present in 
the project area. This stock is found in 
U.S. and Canadian Atlantic waters and 
is concentrated in the northern Gulf of 
Maine and southern Bay of Fundy 
region, generally in waters less than 150 
m deep (Waring et al., 2016). They are 
seen from the coastline to deep waters 
(>1800 m; Westgate et al. 1998), 
although the majority of the population 
is found over the continental shelf 
(Waring et al., 2016). The main threat to 
the species is interactions with fisheries, 
with documented take in the U.S. 
northeast sink gillnet, mid-Atlantic 
gillnet, and northeast bottom trawl 
fisheries and in the Canadian herring 
weir fisheries (Waring et al., 2016). 

Harbor Seal 

The harbor seal is found in all 
nearshore waters of the North Atlantic 
and North Pacific Oceans and adjoining 
seas above about 30°N (Burns, 2009). In 
the western North Atlantic, harbor seals 
are distributed from the eastern 
Canadian Arctic and Greenland south to 
southern New England and New York, 
and occasionally to the Carolinas 
(Waring et al., 2016). Haulout and 
pupping sites are located off Manomet, 
MA and the Isles of Shoals, ME, but 
generally do not occur in areas in 
southern New England (Waring et al., 
2016). 

Since July 2018, elevated numbers of 
harbor seal and gray seal mortalities 
have occurred across Maine, New 
Hampshire and Massachusetts. This 
event has been declared a UME. 
Additionally, stranded seals have 
shown clinical signs as far south as 
Virginia, although not in elevated 
numbers, therefore the UME 
investigation now encompasses all seal 
strandings from Maine to Virginia. 
Lastly, ice seals (harp and hooded seals) 
have also started stranding with clinical 
signs, again not in elevated numbers, 
and those two seal species have also 

been added to the UME investigation. 
As of March, 2020 a total of 3,050 
reported strandings (of all species) had 
occurred, including 10 strandings 
reported in Virginia. Full or partial 
necropsy examinations have been 
conducted on some of the seals and 
samples have been collected for testing. 
Based on tests conducted thus far, the 
main pathogen found in the seals is 
phocine distemper virus. NMFS is 
performing additional testing to identify 
any other factors that may be involved 
in this UME. Information on this UME 
is available online at: 
www.fisheries.noaa.gov/new-england- 
mid-atlantic/marine-life-distress/2018– 
2019-pinniped-unusual-mortality-event- 
along. 

Gray Seal 
There are three major populations of 

gray seals found in the world; eastern 
Canada (western North Atlantic stock), 
northwestern Europe and the Baltic Sea. 
Gray seals in the project area belong to 
the western North Atlantic stock. The 
range for this stock is thought to be from 
New Jersey to Labrador. Current 
population trends show that gray seal 
abundance is likely increasing in the 
U.S. Atlantic EEZ (Waring et al., 2016). 
Although the rate of increase is 
unknown, surveys conducted since their 
arrival in the 1980s indicate a steady 
increase in abundance in both Maine 
and Massachusetts (Waring et al., 2016). 
It is believed that recolonization by 
Canadian gray seals is the source of the 
U.S. population (Waring et al., 2016). 

As described above, elevated seal 
mortalities, including gray seals, have 
occurred from Maine to Virginia since 
July 2018. This event has been declared 
a UME, with phocine distemper virus 
identified as the main pathogen found 
in the seals. NMFS is performing 
additional testing to identify any other 
factors that may be involved in this 
UME. Information on this UME is 
available online at: 
www.fisheries.noaa.gov/new-england- 
mid-atlantic/marine-life-distress/2018– 
2019-pinniped-unusual-mortality-event- 
along. 

Marine Mammal Hearing 
Hearing is the most important sensory 

modality for marine mammals 
underwater, and exposure to 
anthropogenic sound can have 
deleterious effects. To appropriately 
assess the potential effects of exposure 
to sound, it is necessary to understand 
the frequency ranges marine mammals 
are able to hear. Current data indicate 
that not all marine mammal species 
have equal hearing capabilities (e.g., 
Richardson et al., 1995; Wartzok and 

Ketten, 1999; Au and Hastings, 2008). 
To reflect this, Southall et al. (2007) 
recommended that marine mammals be 
divided into functional hearing groups 
based on directly measured or estimated 
hearing ranges on the basis of available 
behavioral response data, audiograms 
derived using auditory evoked potential 
techniques, anatomical modeling, and 
other data. Note that no direct 
measurements of hearing ability have 
been successfully completed for 
mysticetes (i.e., low-frequency 
cetaceans). Subsequently, NMFS (2016) 
described generalized hearing ranges for 
these marine mammal hearing groups. 
Generalized hearing ranges were chosen 
based on the approximately 65 decibel 
(dB) threshold from the normalized 
composite audiograms, with the 
exception for lower limits for low- 
frequency cetaceans where the lower 
bound was deemed to be biologically 
implausible and the lower bound from 
Southall et al. (2007) retained. The 
functional groups and the associated 
frequencies are indicated below (note 
that these frequency ranges correspond 
to the range for the composite group, 
with the entire range not necessarily 
reflecting the capabilities of every 
species within that group): 

• Low-frequency cetaceans (mysticetes):
Generalized hearing is estimated to occur 
between approximately 7 Hertz (Hz) and 35 
kilohertz (kHz); 

• Mid-frequency cetaceans (larger toothed
whales, beaked whales, and most 
delphinids): Generalized hearing is estimated 
to occur between approximately 150 Hz and 
160 kHz; 

• High-frequency cetaceans (porpoises,
river dolphins, and members of the genera 
Kogia and Cephalorhynchus; including two 
members of the genus Lagenorhynchus, on 
the basis of recent echolocation data and 
genetic data): Generalized hearing is 
estimated to occur between approximately 
275 Hz and 160 kHz; and 

• Pinnipeds in water; Phocidae (true
seals): Generalized hearing is estimated to 
occur between approximately 50 Hz to 86 kH. 

The pinniped functional hearing 
group was modified from Southall et al. 
(2007) on the basis of data indicating 
that phocid species have consistently 
demonstrated an extended frequency 
range of hearing compared to otariids, 
especially in the higher frequency range 
(Hemilä et al., 2006; Kastelein et al., 
2009; Reichmuth and Holt, 2013). 

For more detail concerning these 
groups and associated frequency ranges, 
please see NMFS (2018) for a review of 
available information. Fourteen marine 
mammal species (twelve cetacean and 
two pinniped (both phocid species) 
have the reasonable potential to co- 
occur with the proposed activities (see 
Table 3). Of the cetacean species that 
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may be present, five are classified as 
low-frequency cetaceans (i.e., all 
mysticete species), six are classified as 
mid-frequency cetaceans (i.e., all 
delphinid species and the sperm whale), 
and one is classified as a high-frequency 
cetacean (i.e., harbor porpoise). 

Potential Effects of Specified Activities 
on Marine Mammals and Their Habitat 

This section includes a summary and 
discussion of the ways that components 
of the specified activity may impact 
marine mammals and their habitat. The 
Estimated Take section later in this 
document includes a quantitative 
analysis of the number of individuals 
that are expected to be taken by this 
activity. The Negligible Impact Analysis 
and Determination section considers the 
content of this section, the Estimated 
Take section, and the Proposed 
Mitigation section, to draw conclusions 
regarding the likely impacts of these 
activities on the reproductive success or 
survivorship of individuals and how 
those impacts on individuals are likely 
to impact marine mammal species or 
stocks. 

Description of Sound Sources 
This section contains a brief technical 

background on sound, on the 
characteristics of certain sound types, 
and on metrics used in this proposal 
inasmuch as the information is relevant 
to the specified activity and to a 
discussion of the potential effects of the 
specified activity on marine mammals 
found later in this document. For 
general information on sound and its 
interaction with the marine 
environment, please see, e.g., Au and 
Hastings (2008); Richardson et al. 
(1995); Urick (1983). 

Sound travels in waves, the basic 
components of which are frequency, 
wavelength, velocity, and amplitude. 
Frequency is the number of pressure 
waves that pass by a reference point per 
unit of time and is measured in hertz 
(Hz) or cycles per second. Wavelength is 
the distance between two peaks or 
corresponding points of a sound wave 
(length of one cycle). Higher frequency 
sounds have shorter wavelengths than 
lower frequency sounds, and typically 
attenuate (decrease) more rapidly, 
except in certain cases in shallower 
water. Amplitude is the height of the 
sound pressure wave or the ‘‘loudness’’ 
of a sound and is typically described 
using the relative unit of the decibel 
(dB). A sound pressure level (SPL) in dB 
is described as the ratio between a 
measured pressure and a reference 
pressure (for underwater sound, this is 
1 microPascal (mPa)), and is a 
logarithmic unit that accounts for large 

variations in amplitude; therefore, a 
relatively small change in dB 
corresponds to large changes in sound 
pressure. The source level (SL) 
represents the SPL referenced at a 
distance of 1 m from the source 
(referenced to 1 mPa), while the received 
level is the SPL at the listener’s position 
(referenced to 1 mPa). 

Root mean square (rms) is the 
quadratic mean sound pressure over the 
duration of an impulse. Root mean 
square is calculated by squaring all of 
the sound amplitudes, averaging the 
squares, and then taking the square root 
of the average (Urick, 1983). Root mean 
square accounts for both positive and 
negative values; squaring the pressures 
makes all values positive so that they 
may be accounted for in the summation 
of pressure levels (Hastings and Popper, 
2005). This measurement is often used 
in the context of discussing behavioral 
effects, in part because behavioral 
effects, which often result from auditory 
cues, may be better expressed through 
averaged units than by peak pressures. 

Sound exposure level (SEL; 
represented as dB re 1 mPa2-s) represents 
the total energy in a stated frequency 
band over a stated time interval or 
event, and considers both intensity and 
duration of exposure. The per-pulse SEL 
is calculated over the time window 
containing the entire pulse (i.e., 100 
percent of the acoustic energy). SEL is 
a cumulative metric; it can be 
accumulated over a single pulse, or 
calculated over periods containing 
multiple pulses. Cumulative SEL 
represents the total energy accumulated 
by a receiver over a defined time 
window or during an event. Peak sound 
pressure (also referred to as zero-to-peak 
sound pressure or 0-pk) is the maximum 
instantaneous sound pressure 
measurable in the water at a specified 
distance from the source, and is 
represented in the same units as the rms 
sound pressure. 

When underwater objects vibrate or 
activity occurs, sound-pressure waves 
are created. These waves alternately 
compress and decompress the water as 
the sound wave travels. Underwater 
sound waves radiate in a manner similar 
to ripples on the surface of a pond and 
may be either directed in a beam or 
beams or may radiate in all directions 
(omnidirectional sources), as is the case 
for sound produced by the pile driving 
activity considered here. The 
compressions and decompressions 
associated with sound waves are 
detected as changes in pressure by 
aquatic life and man-made sound 
receptors such as hydrophones. 

Even in the absence of sound from the 
specified activity, the underwater 

environment is typically loud due to 
ambient sound, which is defined as 
environmental background sound levels 
lacking a single source or point 
(Richardson et al., 1995). The sound 
level of a region is defined by the total 
acoustical energy being generated by 
known and unknown sources. These 
sources may include physical (e.g., 
wind and waves, earthquakes, ice, 
atmospheric sound), biological (e.g., 
sounds produced by marine mammals, 
fish, and invertebrates), and 
anthropogenic (e.g., vessels, dredging, 
construction) sound. A number of 
sources contribute to ambient sound, 
including wind and waves, which are a 
main source of naturally occurring 
ambient sound for frequencies between 
200 hertz (Hz) and 50 kilohertz (kHz) 
(Mitson, 1995). In general, ambient 
sound levels tend to increase with 
increasing wind speed and wave height. 
Precipitation can become an important 
component of total sound at frequencies 
above 500 Hz, and possibly down to 100 
Hz during quiet times. Marine mammals 
can contribute significantly to ambient 
sound levels, as can some fish and 
snapping shrimp. The frequency band 
for biological contributions is from 
approximately 12 Hz to over 100 kHz. 
Sources of ambient sound related to 
human activity include transportation 
(surface vessels), dredging and 
construction, oil and gas drilling and 
production, geophysical surveys, sonar, 
and explosions. Vessel noise typically 
dominates the total ambient sound for 
frequencies between 20 and 300 Hz. In 
general, the frequencies of 
anthropogenic sounds are below 1 kHz 
and, if higher frequency sound levels 
are created, they attenuate rapidly. 

The sum of the various natural and 
anthropogenic sound sources that 
comprise ambient sound at any given 
location and time depends not only on 
the source levels (as determined by 
current weather conditions and levels of 
biological and human activity) but also 
on the ability of sound to propagate 
through the environment. In turn, sound 
propagation is dependent on the 
spatially and temporally varying 
properties of the water column and sea 
floor, and is frequency-dependent. As a 
result of the dependence on a large 
number of varying factors, ambient 
sound levels can be expected to vary 
widely over both coarse and fine spatial 
and temporal scales. Sound levels at a 
given frequency and location can vary 
by 10–20 decibels (dB) from day to day 
(Richardson et al., 1995). The result is 
that, depending on the source type and 
its intensity, sound from the specified 
activity may be a negligible addition to 
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the local environment or could form a 
distinctive signal that may affect marine 
mammals. Underwater ambient sound 
in the Atlantic Ocean offshore Virginia 
is comprised of sounds produced by a 
number of natural and anthropogenic 
sources. Human-generated sound is a 
significant contributor to the ambient 
acoustic environment in the project 
location. Details of source types are 
described in the following text. 

Sounds are often considered to fall 
into one of two general types: Pulsed 
and non-pulsed (defined in the 
following). The distinction between 
these two sound types is important 
because they have differing potential to 
cause physical effects, particularly with 
regard to hearing (e.g., Ward, 1997 in 
Southall et al., 2007). Please see 
Southall et al. (2007) for an in-depth 
discussion of these concepts. The 
distinction between these two sound 
types is not always obvious, as certain 
signals share properties of both pulsed 
and non-pulsed sounds. A signal near a 
source could be categorized as a pulse, 
but due to propagation effects as it 
moves farther from the source, the 
signal duration becomes longer (e.g., 
Greene and Richardson, 1988). 

Pulsed sound sources (e.g., airguns, 
explosions, gunshots, sonic booms, 
impact pile driving) produce signals 
that are brief (typically considered to be 
less than one second), broadband, atonal 
transients (ANSI, 1986, 2005; Harris, 
1998; NIOSH, 1998; ISO, 2003) and 
occur either as isolated events or 
repeated in some succession. Pulsed 
sounds are all characterized by a 
relatively rapid rise from ambient 
pressure to a maximal pressure value 
followed by a rapid decay period that 
may include a period of diminishing, 
oscillating maximal and minimal 
pressures, and generally have an 
increased capacity to induce physical 
injury as compared with sounds that 
lack these features. The impulsive 
sound generated by impact hammers is 
characterized by rapid rise times and 
high peak levels. 

Non-pulsed sounds can be tonal, 
narrowband, or broadband, brief or 
prolonged, and may be either 
continuous or intermittent (ANSI, 1995; 
NIOSH, 1998). Some of these non- 
pulsed sounds can be transient signals 
of short duration but without the 
essential properties of pulses (e.g., rapid 
rise time). Examples of non-pulsed 
sounds include those produced by 
vessels, aircraft, machinery operations 
such as drilling or dredging, vibratory 
pile driving, and active sonar systems. 
The duration of such sounds, as 
received at a distance, can be greatly 

extended in a highly reverberant 
environment. 

Acoustic Effects 
We previously provided general 

background information on marine 
mammal hearing (see ‘‘Description of 
Marine Mammals in the Area of the 
Specified Activity’’). Here, we discuss 
the potential effects of sound on marine 
mammals. 

Potential Effects of Underwater 
Sound—Note that, in the following 
discussion, we refer in many cases to a 
review article concerning studies of 
noise-induced hearing loss conducted 
from 1996–2015 (i.e., Finneran, 2015). 
For study-specific citations, please see 
that work. Anthropogenic sounds cover 
a broad range of frequencies and sound 
levels and can have a range of highly 
variable impacts on marine life, from 
none or minor to potentially severe 
responses, depending on received 
levels, duration of exposure, behavioral 
context, and various other factors. The 
potential effects of underwater sound 
from active acoustic sources can 
potentially result in one or more of the 
following: Temporary or permanent 
hearing impairment, non-auditory 
physical or physiological effects, 
behavioral disturbance, stress, and 
masking (Richardson et al., 1995; 
Gordon et al., 2004; Nowacek et al., 
2007; Southall et al., 2007; Götz et al., 
2009). The degree of effect is 
intrinsically related to the signal 
characteristics, received level, distance 
from the source, and duration of the 
sound exposure. In general, sudden, 
high level sounds can cause hearing 
loss, as can longer exposures to lower 
level sounds. Temporary or permanent 
loss of hearing will occur almost 
exclusively for noise within an animal’s 
hearing range. We first describe specific 
manifestations of acoustic effects before 
providing discussion specific to pile 
driving. 

Richardson et al. (1995) described 
zones of increasing intensity of effect 
that might be expected to occur, in 
relation to distance from a source and 
assuming that the signal is within an 
animal’s hearing range. First is the area 
within which the acoustic signal would 
be audible (potentially perceived) to the 
animal but not strong enough to elicit 
any overt behavioral or physiological 
response. The next zone corresponds 
with the area where the signal is audible 
to the animal and of sufficient intensity 
to elicit behavioral or physiological 
responsiveness. Third is a zone within 
which, for signals of high intensity, the 
received level is sufficient to potentially 
cause discomfort or tissue damage to 
auditory or other systems. Overlaying 

these zones to a certain extent is the 
area within which masking (i.e., when a 
sound interferes with or masks the 
ability of an animal to detect a signal of 
interest that is above the absolute 
hearing threshold) may occur; the 
masking zone may be highly variable in 
size. 

We describe the more severe effects 
(i.e., certain non-auditory physical or 
physiological effects) only briefly as we 
do not expect that there is a reasonable 
likelihood that pile driving may result 
in such effects (see below for further 
discussion). Potential effects from 
impulsive sound sources can range in 
severity from effects such as behavioral 
disturbance or tactile perception to 
physical discomfort, slight injury of the 
internal organs and the auditory system, 
or mortality (Yelverton et al., 1973). 
Non-auditory physiological effects or 
injuries that theoretically might occur in 
marine mammals exposed to high level 
underwater sound or as a secondary 
effect of extreme behavioral reactions 
(e.g., change in dive profile as a result 
of an avoidance reaction) caused by 
exposure to sound include neurological 
effects, bubble formation, resonance 
effects, and other types of organ or 
tissue damage (Cox et al., 2006; Southall 
et al., 2007; Zimmer and Tyack, 2007; 
Tal et al., 2015). The construction 
activities considered here do not 
involve the use of devices such as 
explosives or mid-frequency tactical 
sonar that are associated with these 
types of effects. 

Threshold Shift—Marine mammals 
exposed to high-intensity sound, or to 
lower-intensity sound for prolonged 
periods, can experience hearing 
threshold shift (TS), which is the loss of 
hearing sensitivity at certain frequency 
ranges (Finneran, 2015). TS can be 
permanent (PTS), in which case the loss 
of hearing sensitivity is not fully 
recoverable, or temporary (TTS), in 
which case the animal’s hearing 
threshold would recover over time 
(Southall et al., 2007). Repeated sound 
exposure that leads to TTS could cause 
PTS. In severe cases of PTS, there can 
be total or partial deafness, while in 
most cases the animal has an impaired 
ability to hear sounds in specific 
frequency ranges (Kryter, 1985). 

When PTS occurs, there is physical 
damage to the sound receptors in the ear 
(i.e., tissue damage), whereas TTS 
represents primarily tissue fatigue and 
is reversible (Southall et al., 2007). In 
addition, other investigators have 
suggested that TTS is within the normal 
bounds of physiological variability and 
tolerance and does not represent 
physical injury (e.g., Ward, 1997). 
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Therefore, NMFS does not consider TTS 
to constitute auditory injury. 

Relationships between TTS and PTS 
thresholds have not been studied in 
marine mammals, and there is no PTS 
data for cetaceans, but such 
relationships are assumed to be similar 
to those in humans and other terrestrial 
mammals. PTS typically occurs at 
exposure levels at least several decibels 
above (a 40-dB threshold shift 
approximates PTS onset; e.g., Kryter et 
al., 1966; Miller, 1974) that inducing 
mild TTS (a 6-dB threshold shift 
approximates TTS onset; e.g., Southall 
et al. 2007). Based on data from 
terrestrial mammals, a precautionary 
assumption is that the PTS thresholds 
for impulse sounds (such as impact pile 
driving pulses as received close to the 
source) are at least 6 dB higher than the 
TTS threshold on a peak-pressure basis 
and PTS cumulative sound exposure 
level thresholds are 15 to 20 dB higher 
than TTS cumulative sound exposure 
level thresholds (Southall et al., 2007). 
Given the higher level of sound or 
longer exposure duration necessary to 
cause PTS as compared with TTS, it is 
considerably less likely that PTS could 
occur. 

TTS is the mildest form of hearing 
impairment that can occur during 
exposure to sound (Kryter, 1985). While 
experiencing TTS, the hearing threshold 
rises, and a sound must be at a higher 
level in order to be heard. In terrestrial 
and marine mammals, TTS can last from 
minutes or hours to days (in cases of 
strong TTS). In many cases, hearing 
sensitivity recovers rapidly after 
exposure to the sound ends. Few data 
on sound levels and durations necessary 
to elicit mild TTS have been obtained 
for marine mammals. 

Marine mammal hearing plays a 
critical role in communication with 
conspecifics, and interpretation of 
environmental cues for purposes such 
as predator avoidance and prey capture. 
Depending on the degree (elevation of 
threshold in dB), duration (i.e., recovery 
time), and frequency range of TTS, and 
the context in which it is experienced, 
TTS can have effects on marine 
mammals ranging from discountable to 
serious. For example, a marine mammal 
may be able to readily compensate for 
a brief, relatively small amount of TTS 
in a non-critical frequency range that 
occurs during a time where ambient 
noise is lower and there are not as many 
competing sounds present. 
Alternatively, a larger amount and 
longer duration of TTS sustained during 
time when communication is critical for 
successful mother/calf interactions 
could have more serious impacts. 

Currently, TTS data only exist for four 
species of cetaceans (bottlenose 
dolphin, beluga whale (Delphinapterus 
leucas), harbor porpoise, and Yangtze 
finless porpoise (Neophocoena 
asiaeorientalis)) and three species of 
pinnipeds (northern elephant seal 
(Mirounga angustirostris), harbor seal, 
and California sea lion (Zalophus 
californianus)) exposed to a limited 
number of sound sources (i.e., mostly 
tones and octave-band noise) in 
laboratory settings (Finneran, 2015). 
TTS was not observed in trained spotted 
(Phoca largha) and ringed (Pusa 
hispida) seals exposed to impulsive 
noise at levels matching previous 
predictions of TTS onset (Reichmuth et 
al., 2016). In general, harbor seals and 
harbor porpoises have a lower TTS 
onset than other measured pinniped or 
cetacean species (Finneran, 2015). 
Additionally, the existing marine 
mammal TTS data come from a limited 
number of individuals within these 
species. There are no data available on 
noise-induced hearing loss for 
mysticetes. For summaries of data on 
TTS in marine mammals or for further 
discussion of TTS onset thresholds, 
please see Southall et al. (2007), 
Finneran and Jenkins (2012), Finneran 
(2015), and NMFS (2018). 

Behavioral Effects—Behavioral 
disturbance may include a variety of 
effects, including subtle changes in 
behavior (e.g., minor or brief avoidance 
of an area or changes in vocalizations), 
more conspicuous changes in similar 
behavioral activities, and more 
sustained and/or potentially severe 
reactions, such as displacement from or 
abandonment of high-quality habitat. 
Behavioral responses to sound are 
highly variable and context-specific and 
any reactions depend on numerous 
intrinsic and extrinsic factors (e.g., 
species, state of maturity, experience, 
current activity, reproductive state, 
auditory sensitivity, time of day), as 
well as the interplay between factors 
(e.g., Richardson et al., 1995; Wartzok et 
al., 2003; Southall et al., 2007; Weilgart, 
2007; Archer et al., 2010). Behavioral 
reactions can vary not only among 
individuals but also within an 
individual, depending on previous 
experience with a sound source, 
context, and numerous other factors 
(Ellison et al., 2012), and can vary 
depending on characteristics associated 
with the sound source (e.g., whether it 
is moving or stationary, number of 
sources, distance from the source). 
Please see Appendices B–C of Southall 
et al. (2007) for a review of studies 
involving marine mammal behavioral 
responses to sound. 

Habituation can occur when an 
animal’s response to a stimulus wanes 
with repeated exposure, usually in the 
absence of unpleasant associated events 
(Wartzok et al., 2003). Animals are most 
likely to habituate to sounds that are 
predictable and unvarying. It is 
important to note that habituation is 
appropriately considered as a 
‘‘progressive reduction in response to 
stimuli that are perceived as neither 
aversive nor beneficial,’’ rather than as, 
more generally, moderation in response 
to human disturbance (Bejder et al., 
2009). The opposite process is 
sensitization, when an unpleasant 
experience leads to subsequent 
responses, often in the form of 
avoidance, at a lower level of exposure. 
As noted, behavioral state may affect the 
type of response. For example, animals 
that are resting may show greater 
behavioral change in response to 
disturbing sound levels than animals 
that are highly motivated to remain in 
an area for feeding (Richardson et al., 
1995; NRC, 2003; Wartzok et al., 2003). 
Controlled experiments with captive 
marine mammals have showed 
pronounced behavioral reactions, 
including avoidance of loud sound 
sources (Ridgway et al., 1997; Finneran 
et al., 2003). Observed responses of wild 
marine mammals to loud pulsed sound 
sources (typically airguns or acoustic 
harassment devices) have been varied 
but often consist of avoidance behavior 
or other behavioral changes suggesting 
discomfort (Morton and Symonds, 2002; 
see also Richardson et al., 1995; 
Nowacek et al., 2007). However, many 
delphinids approach low-frequency 
airgun source vessels with no apparent 
discomfort or obvious behavioral change 
(e.g., Barkaszi et al., 2012), indicating 
the importance of frequency output in 
relation to the species’ hearing 
sensitivity. 

Available studies show wide variation 
in response to underwater sound; 
therefore, it is difficult to predict 
specifically how any given sound in a 
particular instance might affect marine 
mammals perceiving the signal. If a 
marine mammal does react briefly to an 
underwater sound by changing its 
behavior or moving a small distance, the 
impacts of the change are unlikely to be 
significant to the individual, let alone 
the stock or population. However, if a 
sound source displaces marine 
mammals from an important feeding or 
breeding area for a prolonged period, 
impacts on individuals and populations 
could be significant (e.g., Lusseau and 
Bejder, 2007; Weilgart, 2007; NRC, 
2005). However, there are broad 
categories of potential response, which 
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we describe in greater detail here, that 
include alteration of dive behavior, 
alteration of foraging behavior, effects to 
breathing, interference with or alteration 
of vocalization, avoidance, and flight. 

Changes in dive behavior can vary 
widely and may consist of increased or 
decreased dive times and surface 
intervals as well as changes in the rates 
of ascent and descent during a dive (e.g., 
Frankel and Clark, 2000; Costa et al., 
2003; Ng and Leung, 2003; Nowacek et 
al.; 2004; Goldbogen et al., 2013a, 
2013b). Variations in dive behavior may 
reflect interruptions in biologically 
significant activities (e.g., foraging) or 
they may be of little biological 
significance. The impact of an alteration 
to dive behavior resulting from an 
acoustic exposure depends on what the 
animal is doing at the time of the 
exposure and the type and magnitude of 
the response. 

Disruption of feeding behavior can be 
difficult to correlate with anthropogenic 
sound exposure, so it is usually inferred 
by observed displacement from known 
foraging areas, the appearance of 
secondary indicators (e.g., bubble nets 
or sediment plumes), or changes in dive 
behavior. As for other types of 
behavioral response, the frequency, 
duration, and temporal pattern of signal 
presentation, as well as differences in 
species sensitivity, are likely 
contributing factors to differences in 
response in any given circumstance 
(e.g., Croll et al., 2001; Nowacek et al.; 
2004; Madsen et al., 2006; Yazvenko et 
al., 2007). A determination of whether 
foraging disruptions incur fitness 
consequences would require 
information on or estimates of the 
energetic requirements of the affected 
individuals and the relationship 
between prey availability, foraging effort 
and success, and the life history stage of 
the animal. 

Variations in respiration naturally 
vary with different behaviors and 
alterations to breathing rate as a 
function of acoustic exposure can be 
expected to co-occur with other 
behavioral reactions, such as a flight 
response or an alteration in diving. 
However, respiration rates in and of 
themselves may be representative of 
annoyance or an acute stress response. 
Various studies have shown that 
respiration rates may either be 
unaffected or could increase, depending 
on the species and signal characteristics, 
again highlighting the importance in 
understanding species differences in the 
tolerance of underwater noise when 
determining the potential for impacts 
resulting from anthropogenic sound 
exposure (e.g., Kastelein et al., 2001, 

2005, 2006; Gailey et al., 2007; Gailey et 
al., 2016). 

Marine mammals vocalize for 
different purposes and across multiple 
modes, such as whistling, echolocation 
click production, calling, and singing. 
Changes in vocalization behavior in 
response to anthropogenic noise can 
occur for any of these modes and may 
result from a need to compete with an 
increase in background noise or may 
reflect increased vigilance or a startle 
response. For example, in the presence 
of potentially masking signals, 
humpback whales and killer whales 
have been observed to increase the 
length of their songs (Miller et al., 2000; 
Fristrup et al., 2003; Foote et al., 2004), 
while right whales have been observed 
to shift the frequency content of their 
calls upward while reducing the rate of 
calling in areas of increased 
anthropogenic noise (Parks et al., 2007). 
In some cases, animals may cease sound 
production during production of 
aversive signals (Bowles et al., 1994). 

Avoidance is the displacement of an 
individual from an area or migration 
path as a result of the presence of a 
sound or other stressors, and is one of 
the most obvious manifestations of 
disturbance in marine mammals 
(Richardson et al., 1995). For example, 
gray whales are known to change 
direction—deflecting from customary 
migratory paths—in order to avoid noise 
from airgun surveys (Malme et al., 
1984). Avoidance may be short-term, 
with animals returning to the area once 
the noise has ceased (e.g., Bowles et al., 
1994; Goold, 1996; Stone et al., 2000; 
Morton and Symonds, 2002; Gailey et 
al., 2007). Longer-term displacement is 
possible, however, which may lead to 
changes in abundance or distribution 
patterns of the affected species in the 
affected region if habituation to the 
presence of the sound does not occur 
(e.g., Blackwell et al., 2004; Bejder et al., 
2006; Teilmann et al., 2006). 

A flight response is a dramatic change 
in normal movement to a directed and 
rapid movement away from the 
perceived location of a sound source. 
The flight response differs from other 
avoidance responses in the intensity of 
the response (e.g., directed movement, 
rate of travel). Relatively little 
information on flight responses of 
marine mammals to anthropogenic 
signals exist, although observations of 
flight responses to the presence of 
predators have occurred (Connor and 
Heithaus, 1996). The result of a flight 
response could range from brief, 
temporary exertion and displacement 
from the area where the signal provokes 
flight to, in extreme cases, marine 
mammal strandings (Evans and 

England, 2001). However, it should be 
noted that response to a perceived 
predator does not necessarily invoke 
flight (Ford and Reeves, 2008), and 
whether individuals are solitary or in 
groups may influence the response. 

Behavioral disturbance can also 
impact marine mammals in more subtle 
ways. Increased vigilance may result in 
costs related to diversion of focus and 
attention (i.e., when a response consists 
of increased vigilance, it may come at 
the cost of decreased attention to other 
critical behaviors such as foraging or 
resting). These effects have generally not 
been demonstrated for marine 
mammals, but studies involving fish 
and terrestrial animals have shown that 
increased vigilance may substantially 
reduce feeding rates (e.g., Beauchamp 
and Livoreil, 1997; Fritz et al., 2002; 
Purser and Radford, 2011). In addition, 
chronic disturbance can cause 
population declines through reduction 
of fitness (e.g., decline in body 
condition) and subsequent reduction in 
reproductive success, survival, or both 
(e.g., Harrington and Veitch, 1992; Daan 
et al., 1996; Bradshaw et al., 1998). 
However, Ridgway et al. (2006) reported 
that increased vigilance in bottlenose 
dolphins exposed to sound over a five- 
day period did not cause any sleep 
deprivation or stress effects. 

Many animals perform vital functions, 
such as feeding, resting, traveling, and 
socializing, on a diel cycle (24-hour 
cycle). Disruption of such functions 
resulting from reactions to stressors 
such as sound exposure are more likely 
to be significant if they last more than 
one diel cycle or recur on subsequent 
days (Southall et al., 2007). 
Consequently, a behavioral response 
lasting less than one day and not 
recurring on subsequent days is not 
considered particularly severe unless it 
could directly affect reproduction or 
survival (Southall et al., 2007). Note that 
there is a difference between multi-day 
substantive behavioral reactions and 
multi-day anthropogenic activities. For 
example, just because an activity lasts 
for multiple days does not necessarily 
mean that individual animals are either 
exposed to activity-related stressors for 
multiple days or, further, exposed in a 
manner resulting in sustained multi-day 
substantive behavioral responses. 

Stress Responses—An animal’s 
perception of a threat may be sufficient 
to trigger stress responses consisting of 
some combination of behavioral 
responses, autonomic nervous system 
responses, neuroendocrine responses, or 
immune responses (e.g., Seyle, 1950; 
Moberg, 2000). In many cases, an 
animal’s first and sometimes most 
economical (in terms of energetic costs) 
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response is behavioral avoidance of the 
potential stressor. Autonomic nervous 
system responses to stress typically 
involve changes in heart rate, blood 
pressure, and gastrointestinal activity. 
These responses have a relatively short 
duration and may or may not have a 
significant long-term effect on an 
animal’s fitness. 

Neuroendocrine stress responses often 
involve the hypothalamus-pituitary- 
adrenal system. Virtually all 
neuroendocrine functions that are 
affected by stress—including immune 
competence, reproduction, metabolism, 
and behavior—are regulated by pituitary 
hormones. Stress-induced changes in 
the secretion of pituitary hormones have 
been implicated in failed reproduction, 
altered metabolism, reduced immune 
competence, and behavioral disturbance 
(e.g., Moberg, 1987; Blecha, 2000). 
Increases in the circulation of 
glucocorticoids are also equated with 
stress (Romano et al., 2004). 

The primary distinction between 
stress (which is adaptive and does not 
normally place an animal at risk) and 
‘‘distress’’ is the cost of the response. 
During a stress response, an animal uses 
glycogen stores that can be quickly 
replenished once the stress is alleviated. 
In such circumstances, the cost of the 
stress response would not pose serious 
fitness consequences. However, when 
an animal does not have sufficient 
energy reserves to satisfy the energetic 
costs of a stress response, energy 
resources must be diverted from other 
functions. This state of distress will last 
until the animal replenishes its 
energetic reserves sufficient to restore 
normal function. 

Relationships between these 
physiological mechanisms, animal 
behavior, and the costs of stress 
responses are well studied through 
controlled experiments and for both 
laboratory and free-ranging animals 
(e.g., Holberton et al., 1996; Hood et al., 
1998; Jessop et al., 2003; Krausman et 
al., 2004; Lankford et al., 2005). Stress 
responses due to exposure to 
anthropogenic sounds or other stressors 
and their effects on marine mammals 
have also been reviewed (Fair and 
Becker, 2000; Romano et al., 2002b) 
and, more rarely, studied in wild 
populations (e.g., Romano et al., 2002a). 
For example, Rolland et al. (2012) found 
that noise reduction from reduced ship 
traffic in the Bay of Fundy was 
associated with decreased stress in 
North Atlantic right whales. These and 
other studies lead to a reasonable 
expectation that some marine mammals 
will experience physiological stress 
responses upon exposure to acoustic 
stressors and that it is possible that 

some of these would be classified as 
‘‘distress.’’ In addition, any animal 
experiencing TTS would likely also 
experience stress responses (NRC, 
2003). 

Auditory Masking—Sound can 
disrupt behavior through masking, or 
interfering with, an animal’s ability to 
detect, recognize, or discriminate 
between acoustic signals of interest (e.g., 
those used for intraspecific 
communication and social interactions, 
prey detection, predator avoidance, 
navigation) (Richardson et al., 1995; 
Erbe et al., 2016). Masking occurs when 
the receipt of a sound is interfered with 
by another coincident sound at similar 
frequencies and at similar or higher 
intensity, and may occur whether the 
sound is natural (e.g., snapping shrimp, 
wind, waves, precipitation) or 
anthropogenic (e.g., shipping, sonar, 
seismic exploration) in origin. The 
ability of a noise source to mask 
biologically important sounds depends 
on the characteristics of both the noise 
source and the signal of interest (e.g., 
signal-to-noise ratio, temporal 
variability, direction), in relation to each 
other and to an animal’s hearing 
abilities (e.g., sensitivity, frequency 
range, critical ratios, frequency 
discrimination, directional 
discrimination, age or TTS hearing loss), 
and existing ambient noise and 
propagation conditions. 

Under certain circumstances, marine 
mammals experiencing significant 
masking could also be impaired from 
maximizing their performance fitness in 
survival and reproduction. Therefore, 
when the coincident (masking) sound is 
man-made, it may be considered 
harassment if disrupting behavioral 
patterns. It is important to distinguish 
TTS and PTS, which persist after the 
sound exposure, from masking, which 
occurs during the sound exposure. 
Because masking (without resulting in 
TS) is not associated with abnormal 
physiological function, it is not 
considered a physiological effect, but 
rather a potential behavioral effect. 

The frequency range of the potentially 
masking sound is important in 
determining any potential behavioral 
impacts. For example, low-frequency 
signals may have less effect on high- 
frequency echolocation sounds 
produced by odontocetes but are more 
likely to affect detection of mysticete 
communication calls and other 
potentially important natural sounds 
such as those produced by surf and 
some prey species. The masking of 
communication signals by 
anthropogenic noise may be considered 
as a reduction in the communication 
space of animals (e.g., Clark et al., 2009) 

and may result in energetic or other 
costs as animals change their 
vocalization behavior (e.g., Miller et al., 
2000; Foote et al., 2004; Parks et al., 
2007; Di Iorio and Clark, 2009; Holt et 
al., 2009). Masking can be reduced in 
situations where the signal and noise 
come from different directions 
(Richardson et al., 1995), through 
amplitude modulation of the signal, or 
through other compensatory behaviors 
(Houser and Moore, 2014). Masking can 
be tested directly in captive species 
(e.g., Erbe, 2008), but in wild 
populations it must be either modeled 
or inferred from evidence of masking 
compensation. There are few studies 
addressing real-world masking sounds 
likely to be experienced by marine 
mammals in the wild (e.g., Branstetter et 
al., 2013). 

Masking affects both senders and 
receivers of acoustic signals and can 
potentially have long-term chronic 
effects on marine mammals at the 
population level as well as at the 
individual level. Low-frequency 
ambient sound levels have increased by 
as much as 20 dB (more than three times 
in terms of SPL) in the world’s ocean 
from pre-industrial periods, with most 
of the increase from distant commercial 
shipping (Hildebrand, 2009). All 
anthropogenic sound sources, but 
especially chronic and lower-frequency 
signals (e.g., from vessel traffic), 
contribute to elevated ambient sound 
levels, thus intensifying masking. 

Potential Effects of the Specified 
Activity—As described previously (see 
‘‘Description of Active Acoustic Sound 
Sources’’), Dominion proposes to 
conduct pile driving. The effects of pile 
driving on marine mammals are 
dependent on several factors, including 
the size, type, and depth of the animal; 
the depth, intensity, and duration of the 
pile driving sound; the depth of the 
water column; the substrate of the 
habitat; the distance between the pile 
and the animal; and the sound 
propagation properties of the 
environment. 

Noise generated by impact pile 
driving consists of regular, pulsed 
sounds of short duration. These pulsed 
sounds are typically high energy with 
fast rise times. Exposure to these sounds 
may result in harassment depending on 
proximity to the sound source and a 
variety of environmental and biological 
conditions (Dahl et al. 2015; Nedwell et 
al., 2007). Illingworth & Rodkin (2007) 
measured an unattenuated sound 
pressure within 10 m (33 ft) at a peak 
of 220 dB re 1 mPa for a 2.4 m (96 in) 
steel pile driven by an impact hammer. 
Studies of underwater sound from pile 
driving finds that most of the acoustic 
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energy is below one to two kHz, with 
broadband sound energy near the source 
(40 Hz to >40 kHz) and only low- 
frequency energy (<∼400 Hz) at longer 
ranges (Bailey et al., 2010; Erbe, 2009; 
Illingworth & Rodkin, 2007). There is 
typically a decrease in sound pressure 
and an increase in pulse duration the 
greater the distance from the noise 
source (Bailey et al., 2010). Maximum 
noise levels from pile driving usually 
occur during the last stage of driving 
each pile where the highest hammer 
energy levels are used (Betke, 2008). 

Available information on impacts to 
marine mammals from pile driving 
associated with offshore wind is limited 
to information on harbor porpoises and 
seals, as the vast majority of this 
research has occurred at European 
offshore wind projects where large 
whales are uncommon. Harbor 
porpoises, one of the most behaviorally 
sensitive cetaceans, have received 
particular attention in European waters 
due to their protection under the 
European Union Habitats Directive (EU 
1992, Annex IV) and the threats they 
face as a result of fisheries bycatch. 
Brandt et al. (2016) summarized the 
effects of the construction of eight 
offshore wind projects within the 
German North Sea between 2009 and 
2013 on harbor porpoises, combining 
PAM data from 2010–2013 and aerial 
surveys from 2009–2013 with data on 
noise levels associated with pile 
driving. Baseline analyses were 
conducted initially to identify the 
seasonal distribution of porpoises in 
different geographic subareas. Results of 
the analysis revealed significant 
declines in porpoise detections during 
pile driving when compared to 25–48 
hours before pile driving began, with 
the magnitude of decline during pile 
driving clearly decreasing with 
increasing distances to the construction 
site. During the majority of projects 
significant declines in detections (by at 
least 20 percent) were found within at 
least 5–10 km of the pile driving site, 
with declines at up to 20–30 km of the 
pile driving site documented in some 
cases. Such differences between 
responses at the different projects could 
not be explained by differences in noise 
levels alone and may be associated 
instead with a relatively high quality of 
feeding habitat and a lower motivation 
of porpoises to leave the noise impacted 
area in certain locations, though the 
authors were unable to determine exact 
reasons for the apparent differences. 
There were no indications for a 
population decline of harbor porpoises 
over the five year study period based on 
analyses of daily PAM data and aerial 

survey data at a larger scale (Brandt et 
al., 2016). Despite extensive 
construction activities over the study 
period and an increase in these 
activities over time, there was no long- 
term negative trend in acoustic porpoise 
detections or densities within any of the 
subareas studied. In some areas, PAM 
data even detected a positive trend from 
2010 to 2013. Even though clear 
negative short-term effects (1–2 days in 
duration) of offshore wind farm 
construction were found (based on 
acoustic porpoise detections), the 
authors found no indication that harbor 
porpoises within the German Bight were 
negatively affected by wind farm 
construction at the population level 
(Brandt et al., 2016). 

Monitoring of harbor porpoises before 
and after construction at the Egmond 
aan Zee offshore wind project in the 
Dutch North Sea showed that more 
porpoises were found in the wind 
project area compared to two reference 
areas post-construction, leading the 
authors to conclude that this effect was 
linked to the presence of the wind 
project, likely due to increased food 
availability as well as the exclusion of 
fisheries and reduced vessel traffic in 
the wind project (Lindeboom et al., 
2013). The available literature indicates 
harbor porpoise avoidance of pile 
driving at offshore wind projects has 
occurred during the construction phase. 
Where long term monitoring has been 
conducted, harbor porpoises have re- 
populated the wind farm areas after 
construction ceased, with the time it 
takes to re-populate the area varying 
somewhat, indicating that while there 
are short-term impacts to porpoises 
during construction, population-level or 
long-term impacts are unlikely. 

Harbor seals are also a particularly 
behaviorally sensitive species. A harbor 
seal telemetry study off the East coast of 
England found that seal abundance was 
significantly reduced up to 25 km from 
WTG pile driving during construction, 
but found no significant displacement 
resulted from construction overall as the 
seals’ distribution was consistent with 
the non-piling scenario within two 
hours of cessation of pile driving 
(Russell et al., 2016). Based on two years 
of monitoring at the Egmond aan Zee 
offshore wind project in the Dutch 
North Sea, satellite telemetry, while 
inconclusive, seemed to show that 
harbor seals avoided an area up to 40 
km from the construction site during 
pile driving, though the seals were 
documented inside the wind farm after 
construction ended, indicating any 
avoidance was temporary (Lindeboom et 
al., 2013). 

Taken as a whole, the available 
literature suggests harbor seals and 
harbor porpoises have shown avoidance 
of pile driving at offshore wind projects 
during the construction phase in some 
instances, with the duration of 
avoidance varying greatly, and with re- 
population of the area generally 
occurring post-construction. The 
literature suggests that marine mammal 
responses to pile driving in the offshore 
environment are not predictable and 
may be context-dependent. It should 
also be noted that the only studies 
available on marine mammal responses 
to offshore wind-related pile driving 
have focused on species which are 
known to be more behaviorally sensitive 
to auditory stimuli than the other 
species that occur in the project area. 
Therefore, the documented behavioral 
responses of harbor porpoises and 
harbor seals to pile driving in Europe 
should be considered as a worst case 
scenario in terms of the potential 
responses among all marine mammals to 
offshore pile driving, and these 
responses cannot reliably predict the 
responses that will occur in other 
species. 

The onset of behavioral disturbance 
from anthropogenic sound depends on 
both external factors (characteristics of 
sound sources and their paths) and the 
specific characteristics of the receiving 
animals (hearing, motivation, 
experience, demography) and is difficult 
to predict (Southall et al., 2007). It is 
possible that the onset of pile driving 
could result in temporary, short-term 
changes in an animal’s typical 
behavioral patterns and/or temporary 
avoidance of the affected area. These 
behavioral changes may include 
(Richardson et al., 1995): changing 
durations of surfacing and dives, 
number of blows per surfacing, or 
moving direction and/or speed; 
reduced/increased vocal activities; 
changing/cessation of certain behavioral 
activities (such as socializing or 
feeding); visible startle response or 
aggressive behavior (such as tail/fluke 
slapping or jaw clapping); avoidance of 
areas where sound sources are located; 
and/or flight responses. The biological 
significance of many of these behavioral 
disturbances is difficult to predict, 
especially if the detected disturbances 
appear minor. However, the 
consequences of behavioral 
modification could be expected to be 
biologically significant if the change 
affects growth, survival, or 
reproduction. Significant behavioral 
modifications that could lead to effects 
on growth, survival, or reproduction, 
such as drastic changes in diving/ 
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surfacing patterns or significant habitat 
abandonment are considered extremely 
unlikely in the case of the proposed 
project, as it is expected that mitigation 
measures, including clearance zones 
and soft start (described in detail below, 
see ‘‘Proposed Mitigation Measures’’) 
will minimize the potential for marine 
mammals to be exposed to sound levels 
that would result in more extreme 
behavioral responses. In addition, 
marine mammals in the project area are 
expected to avoid any area that would 
be ensonified at sound levels high 
enough for the potential to result in 
more severe acute behavioral responses, 
as the environment within the Atlantic 
Ocean offshore Virginia would allow 
marine mammals the ability to freely 
move to other areas without restriction. 

In the case of pile driving, sound 
sources would be active for relatively 
short durations (i.e., two hours), with 
relation to potential for masking. The 
frequencies output by pile driving 
activity are lower than those used by 
most species expected to be regularly 
present for communication or foraging. 
Those species who would be more 
susceptible to masking at these 
frequencies (LF cetaceans) use the area 
only seasonally. We expect insignificant 
impacts from masking, and any masking 
event that could possibly rise to Level 
B harassment under the MMPA would 
occur concurrently within the zones of 
behavioral harassment already 
estimated for pile driving, and which 
have already been taken into account in 
the exposure analysis. 

Anticipated Effects on Marine Mammal 
Habitat 

The proposed activities would not 
result in permanent impacts to habitats 
used directly by marine mammals, but 
may have potential short-term impacts 
to food sources such as forage fish. The 
proposed activities could also affect 
acoustic habitat (see masking discussion 
above), but meaningful impacts are 
unlikely. There are no known foraging 
hotspots, or other ocean bottom 
structures of significant biological 
importance to marine mammals present 
in the project area. Therefore, the main 
impact issue associated with the 
proposed activity would be temporarily 
elevated sound levels and the associated 
direct effects on marine mammals, as 
discussed previously. The most likely 
impact to marine mammal habitat 
occurs from pile driving effects on likely 
marine mammal prey (e.g., fish). 
Impacts to the immediate substrate 
during installation of piles are 
anticipated, but these would be limited 
to minor, temporary suspension of 
sediments, which could impact water 

quality and visibility for a short amount 
of time, without any expected effects on 
individual marine mammals. Impacts to 
substrate are therefore not discussed 
further. 

Effects to Prey—Sound may affect 
marine mammals through impacts on 
the abundance, behavior, or distribution 
of prey species (e.g., crustaceans, 
cephalopods, fish, zooplankton). Marine 
mammal prey varies by species, season, 
and location and, for some, is not well 
documented. Here, we describe studies 
regarding the effects of noise on known 
marine mammal prey. 

Fish utilize the soundscape and 
components of sound in their 
environment to perform important 
functions such as foraging, predator 
avoidance, mating, and spawning (e.g., 
Zelick et al., 1999; Fay, 2009). 
Depending on their hearing anatomy 
and peripheral sensory structures, 
which vary among species, fishes hear 
sounds using pressure and particle 
motion sensitivity capabilities and 
detect the motion of surrounding water 
(Fay et al., 2008). The potential effects 
of noise on fishes depends on the 
overlapping frequency range, distance 
from the sound source, water depth of 
exposure, and species-specific hearing 
sensitivity, anatomy, and physiology. 
Key impacts to fishes may include 
behavioral responses, hearing damage, 
barotrauma (pressure-related injuries), 
and mortality. 

Fish react to sounds which are 
especially strong and/or intermittent 
low-frequency sounds, and behavioral 
responses such as flight or avoidance 
are the most likely effects. Short 
duration, sharp sounds can cause overt 
or subtle changes in fish behavior and 
local distribution. The reaction of fish to 
noise depends on the physiological state 
of the fish, past exposures, motivation 
(e.g., feeding, spawning, migration), and 
other environmental factors. Hastings 
and Popper (2005) identified several 
studies that suggest fish may relocate to 
avoid certain areas of sound energy. 
Additional studies have documented 
effects of pile driving on fish, although 
several are based on studies in support 
of large, multiyear bridge construction 
projects (e.g., Scholik and Yan, 2001, 
2002; Popper and Hastings, 2009). 
Several studies have demonstrated that 
impulse sounds might affect the 
distribution and behavior of some 
fishes, potentially impacting foraging 
opportunities or increasing energetic 
costs (e.g., Fewtrell and McCauley, 
2012; Pearson et al., 1992; Skalski et al., 
1992; Santulli et al., 1999; Paxton et al., 
2017). However, some studies have 
shown no or slight reaction to impulse 
sounds (e.g., Pena et al., 2013; Wardle 

et al., 2001; Jorgenson and Gyselman, 
2009; Cott et al., 2012). More 
commonly, though, the impacts of noise 
on fish are temporary. 

SPLs of sufficient strength have been 
known to cause injury to fish and fish 
mortality. However, in most fish 
species, hair cells in the ear 
continuously regenerate and loss of 
auditory function likely is restored 
when damaged cells are replaced with 
new cells. Halvorsen et al. (2012a) 
showed that a TTS of 4–6 dB was 
recoverable within 24 hours for one 
species. Impacts would be most severe 
when the individual fish is close to the 
source and when the duration of 
exposure is long. Injury caused by 
barotrauma can range from slight to 
severe and can cause death, and is most 
likely for fish with swim bladders. 
Barotrauma injuries have been 
documented during controlled exposure 
to impact pile driving (Halvorsen et al., 
2012b; Casper et al., 2013). 

The most likely impact to fish from 
pile driving activities in the project area 
would be temporary behavioral 
avoidance of the area. The duration of 
fish avoidance of an area after pile 
driving stops is unknown, but a rapid 
return to normal recruitment, 
distribution and behavior is anticipated. 
In general, impacts to marine mammal 
prey species are expected to be minor 
and temporary due to the expected short 
daily duration of individual pile driving 
events and the relatively small areas 
being affected. 

The area likely impacted by the 
activities is relatively small compared to 
the available habitat in the Atlantic 
Ocean offshore Virginia and there are no 
known habitat areas of biological 
importance for marine mammals within 
the area that would be impacted. Any 
behavioral avoidance by fish of the 
disturbed area would still leave 
significantly large areas of fish and 
marine mammal foraging habitat in the 
nearby vicinity. Based on the 
information discussed herein, we 
conclude that impacts of the specified 
activity are not likely to have more than 
short-term adverse effects on any prey 
habitat or populations of prey species. 
Further, any impacts to marine mammal 
habitat are not expected to result in 
significant or long-term consequences 
for individual marine mammals, or to 
contribute to adverse impacts on their 
populations. Effects to habitat will not 
be discussed further in this document. 

Estimated Take 
This section provides an estimate of 

the number of incidental takes proposed 
for authorization through this IHA, 
which will inform both NMFS’ 
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consideration of ‘‘small numbers’’ and 
the negligible impact determination. 

Harassment is the only type of take 
expected to result from these activities. 
Except with respect to certain activities 
not pertinent here, section 3(18) of the 
MMPA defines ‘‘harassment’’ as any act 
of pursuit, torment, or annoyance, 
which (i) has the potential to injure a 
marine mammal or marine mammal 
stock in the wild (Level A harassment); 
or (ii) has the potential to disturb a 
marine mammal or marine mammal 
stock in the wild by causing disruption 
of behavioral patterns, including, but 
not limited to, migration, breathing, 
nursing, breeding, feeding, or sheltering 
(Level B harassment). 

Authorized takes would primarily be 
by Level B harassment, as noise from 
pile driving has the potential to result 
in disruption of behavioral patterns for 
individual marine mammals. There is 
also some potential for auditory injury 
(Level A harassment) to result. The 
proposed mitigation and monitoring 
measures are expected to minimize the 
severity of such taking to the extent 
practicable. The proposed mitigation 
and monitoring measures are expected 
to minimize the severity of such taking 
to the extent practicable. 

As described previously, no mortality 
is anticipated or proposed to be 
authorized for this activity. Below we 
describe how the take is estimated. 

Generally speaking, we estimate take 
by considering: (1) Acoustic thresholds 
above which NMFS believes the best 
available science indicates marine 
mammals will be behaviorally harassed 
or incur some degree of permanent 
hearing impairment; (2) the area or 

volume of water that will be ensonified 
above these levels in a day; (3) the 
density or occurrence of marine 
mammals within these ensonified areas; 
and, (4) and the number of days of 
activities. We note that while these 
basic factors can contribute to a basic 
calculation to provide an initial 
prediction of takes, additional 
information that can qualitatively 
inform take estimates is also sometimes 
available (e.g., previous monitoring 
results or average group size). Below, we 
describe the factors considered here in 
more detail and present the proposed 
take estimate. 

Acoustic Thresholds 
Using the best available science, 

NMFS has developed acoustic 
thresholds that identify the received 
level of underwater sound above which 
exposed marine mammals would be 
reasonably expected to be behaviorally 
harassed (equated to Level B 
harassment) or to incur PTS of some 
degree (equated to Level A harassment). 

Level B Harassment—Though 
significantly driven by received level, 
the onset of behavioral disturbance from 
anthropogenic noise exposure is also 
informed to varying degrees by other 
factors related to the source (e.g., 
frequency, predictability, duty cycle), 
the environment (e.g., bathymetry), and 
the receiving animals (hearing, 
motivation, experience, demography, 
behavioral context) and can be difficult 
to predict (Southall et al., 2007, Ellison 
et al., 2012). Based on what the 
available science indicates and the 
practical need to use a threshold based 
on a factor that is both predictable and 

measurable for most activities, NMFS 
uses a generalized acoustic threshold 
based on received level to estimate the 
onset of behavioral harassment. NMFS 
predicts that marine mammals are likely 
to be behaviorally harassed in a manner 
we consider Level B harassment when 
exposed to underwater anthropogenic 
noise above received levels of 160 dB re 
1 mPa (rms) for impulsive and/or 
intermittent sources (e.g., impact pile 
driving) and 120 dB rms for continuous 
sources (e.g., vibratory driving). 
Dominion’s proposed activity includes 
the use of impulsive sources (i.e., 
impact pile driving equipment) 
therefore use of the 160 dB re 1 mPa 
(rms) threshold is applicable. 

Level A Harassment—NMFS’ 
Technical Guidance for Assessing the 
Effects of Anthropogenic Sound on 
Marine Mammal Hearing (Version 2.0) 
(Technical Guidance, 2018) identifies 
dual criteria to assess auditory injury 
(Level A harassment) to five different 
marine mammal groups (based on 
hearing sensitivity) as a result of 
exposure to noise from two different 
types of sources (impulsive or non- 
impulsive). The components of 
Skipjack’s proposed activity that may 
result in the take of marine mammals 
include the use of impulsive sources. 

These thresholds are provided in 
Table 2 below. The references, analysis, 
and methodology used in the 
development of the thresholds are 
described in NMFS 2018 Technical 
Guidance, which may be accessed at: 
www.fisheries.noaa.gov/national/ 
marine-mammal-protection/marine- 
mammal-acoustic-technical-guidance. 

TABLE 2—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT 

Hearing group 

PTS onset acoustic thresholds* 
(received level) 

Impulsive Non-impulsive 

Low-Frequency (LF) Cetaceans ...................................... Cell 1: Lpk,flat: 219 dB; LE,LF,24h: 183 dB ......................... Cell 2: LE,LF,24h: 199 dB. 
Mid-Frequency (MF) Cetaceans ...................................... Cell 3: Lpk,flat: 230 dB; LE,MF,24h: 185 dB ........................ Cell 4: LE,MF,24h: 198 dB. 
High-Frequency (HF) Cetaceans ..................................... Cell 5: Lpk,flat: 202 dB; LE,HF,24h: 155 dB ........................ Cell 6: LE,HF,24h: 173 dB. 
Phocid Pinnipeds (PW) (Underwater) ............................. Cell 7: Lpk,flat: 218 dB; LE,PW,24h: 185 dB ....................... Cell 8: LE,PW,24h: 201 dB. 
Otariid Pinnipeds (OW) (Underwater) ............................. Cell 9: Lpk,flat: 232 dB; LE,OW,24h: 203 dB ....................... Cell 10: LE,OW,24h: 219 dB. 

* Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should 
also be considered. 

Note: Peak sound pressure (Lpk) has a reference value of 1 μPa, and cumulative sound exposure level (LE) has a reference value of 1μPa2s. 
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure 
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript ‘‘flat’’ is being 
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated 
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF 
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level 
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for 
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded. 
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Ensonified Area 
Here, we describe operational and 

environmental parameters of the activity 
that will feed into identifying the area 
ensonified above the acoustic 
thresholds, which include source levels 
and transmission loss coefficient. 

As described above, Dominion 
proposes to install two WTGs on 
monopile foundations. The WTG 
monopile foundations would each be 
7.8-m in diameter. The expected 
hammer energy required to drive the 
two monopiles is 600 kJ, though a 
maximum potential hammer energy of 
1,000 kJ may be required. A bubble 
curtain would also be deployed to 
attenuate pile driving noise on at least 
one of the piles. Dominion performed 
acoustic modeling based on scenarios 
including 600 kJ and 1,000 kJ hammer 
energy, and on attenuation levels of 15 
dB, 10 dB, 6 dB and 0 dB achieved from 
the deployment of the bubble curtain. 

Modeling was performed using the 
software dBSea, a 3D model developed 
by Marshall Day Acoustics that is built 
by importing bathymetry data and 
placing noise sources in the 
environment. The dBSea model allows 
for the incorporation of several site- 
specific properties including sound 
speed profile, temperature, salinity, and 
current. Noise levels are calculated 
throughout the project area and 
displayed in 3D. The model also allows 
for the incorporation of several 
‘‘solvers’’. Two such ‘‘solvers’’ were 
incorporated in the modeling: 

• dBSeaPE (Parabolic Equation 
Method): The dBSeaPE solver makes use 
of the parabolic equation method, a 
versatile and robust method of marching 
the sound field out in range from the 
sound source; and 

• dBSeaRay (Ray Tracing Method): 
The dBSeaRay solver forms a solution 
by tracing rays from the source to the 

receiver. Many rays leave the source 
covering a range of angles, and the 
sound level at each point in the 
receiving field is calculated by 
coherently summing the components 
from each ray. 

The number of strikes per pile 
incorporated in the model were 3,419 
blows for the first foundation and 4,819 
blows for the second foundation at a 
rate of 40 blows per minute (as 
described above, this represents a 
conservative estimate as the actual 
number of blows anticipated for the first 
and second foundations may ultimately 
be less). Source levels incorporated in 
the model were derived from data 
recorded at the Walney Extension 
Offshore Wind Farm located off the 
coast of England (NIRAS Consulting 
Ltd, 2017). Data from the Walney 
Extension project represents a suitable 
proxy for the proposed project as the 
piles at the Walney Extension project 
were the same diameter as those 
proposed for use in the CVOW project 
(i.e., 7.8-m) and water depth at the 
Walney Extension project was very 
similar to that at the CVOW project site 
(a depth of 28-m at the Walney 
Extension project compared to a depth 
of 25-m at the CVOW project site). 
Source levels derived from the Walney 
Extension project and used in the 
modeling are shown in Table 3. 

TABLE 3—SOURCE LEVELS USED IN 
MODELING PILE DRIVING NOISE 
FROM THE CVOW PROJECT 

Hammer energy 
scenario 

Source level at 1 
meter 

600 kJ Hammer En-
ergy.

222 dBrms90. 

213 SEL. 
235 Peak. 

1,000 kJ Hammer En-
ergy.

224 dBrms90. 

TABLE 3—SOURCE LEVELS USED IN 
MODELING PILE DRIVING NOISE 
FROM THE CVOW PROJECT—Con-
tinued 

Hammer energy 
scenario 

Source level at 1 
meter 

215 SEL. 
237 Peak. 

Acoustic modeling was performed for 
scenarios including 600 kJ and 1,000 kJ 
hammer energy. To be conservative, it 
was assumed for purposes of the 
exposure estimate that 1,000 kJ hammer 
energy would be required at all times 
during the driving of both piles. This 
represents a conservative assumption, as 
less energy may ultimately be required. 
Modeling scenarios included potential 
attenuation levels of 15 dB, 10 dB, 6 dB 
and 0 dB achieved from the deployment 
of the attenuation system. Table 4 shows 
modeled isopleth distances to Level A 
and Level B harassment thresholds 
based on 1,000 kJ hammer energy and 
potential attenuation levels of 15 dB, 10 
dB, 6 dB and 0 dB. Level A harassment 
isopleths vary based on marine mammal 
functional hearing groups. The updated 
acoustic thresholds for impulsive 
sounds (such as pile driving) contained 
in the Technical Guidance (NMFS, 
2018) were presented as dual metric 
acoustic thresholds using both 
cumulative sound exposure level 
(SELcum) and peak sound pressure level 
metrics. As dual metrics, NMFS 
considers onset of PTS (Level A 
harassment) to have occurred when 
either one of the two metrics is 
exceeded (i.e., the metric resulting in 
the largest isopleth). The SELcum metric 
considers both level and duration of 
exposure, as well as auditory weighting 
functions by marine mammal hearing 
group. 

TABLE 4—MODELED RADIAL DISTANCES TO THRESHOLDS CORRESPONDING TO LEVEL A AND LEVEL B HARASSMENT 
FROM PILE DRIVING BASED ON 1,000 KJ HAMMER ENERGY 

Attenuation scenario 

Radial distance to Level A harassment threshold (m) * Radial dis-
tance to Level 
B harassment 
threshold (m) 

High 
frequency 
cetaceans 
(peak SPL/ 

SELcum) 

Low frequency 
cetaceans 
(peak SPL/ 

SELcum) 

Mid frequency 
cetaceans 
(peak SPL/ 

SELcum) 

Phocid 
pinnipeds 

(underwater) 
(peak SPL/ 

SELcum) 
All marine 
mammals 

No attenuation ...................................................................... 325/2,670 282/5,930 182/397 N/A/1,722 5,175 
6 dB Reduction .................................................................... 80/1,277 N/A/3,830 N/A/252 N/A/567 3,580 
10 dB Reduction .................................................................. N/A/314 N/A/2,217 N/A/229 N/A/317 2,520 
15 dB Reduction .................................................................. N/A/233 N/A/1,277 N/A/124 N/A/236 1,370 

* N/A indicates the distance to the threshold is so low it was undetectable in the modeling results. 
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Marine Mammal Occurrence 

In this section we provide the 
information about the presence, density, 
or group dynamics of marine mammals 
that will inform the take calculations. 

The habitat-based density models 
produced by the Duke University 
Marine Geospatial Ecology Laboratory 
(Roberts et al., 2016, 2017, 2018) 
represent the best available information 
regarding marine mammal densities in 
the proposed project area. The density 
data presented by Roberts et al. (2016, 
2017, 2018) incorporates aerial and 
shipboard line-transect survey data from 
NMFS and other organizations and 
incorporates data from 8 physiographic 
and 16 dynamic oceanographic and 
biological covariates, and controls for 
the influence of sea state, group size, 
availability bias, and perception bias on 
the probability of making a sighting. 
These density models were originally 
developed for all cetacean taxa in the 
U.S. Atlantic (Roberts et al., 2016). In 
subsequent years, certain models have 
been updated on the basis of additional 
data as well as certain methodological 
improvements. The updated models 
incorporate additional sighting data, 
including sightings from the NOAA 
Atlantic Marine Assessment Program for 
Protected Species (AMAPPS) surveys 
from 2010–2014 (NEFSC & SEFSC, 
2011, 2012, 2014a, 2014b, 2015, 2016). 
More information, including the initial 
model results and supplementary 
information for each model, is available 
online at seamap.env.duke.edu/models/ 
Duke-EC-GOM-2015/. 

Marine mammal density estimates in 
the project area (animals/km2) were 
obtained using the model results from 
Roberts et al. (2016, 2017, 2018). While 
pile driving activities are planned for 
May, these activities could potentially 
occur any time between May and 
October. Average seasonal marine 
mammal densities were developed for 
each species and for each season when 
pile driving activities may occur using 
maximum monthly densities for each 
species, as reported by Roberts et al. 
(2016; 2017; 2018) (Densities from 
March through May were averaged for 

spring; June through August densities 
were averaged for summer; and 
September through November densities 
were averaged for fall). To be 
conservative, the highest average 
seasonal density for each species was 
then carried forward in the analysis (i.e., 
whichever of the three seasonal average 
densities was highest for each species 
was applied to the exposure estimate). 
The maximum seasonal density values 
used in the exposure estimates are 
shown in Table 7 below. 

Take Calculation and Estimation 
Here we describe how the information 

provided above is brought together to 
produce a quantitative take estimate. In 
order to estimate the number of marine 
mammals predicted to be exposed to 
sound levels that would result in 
harassment, radial distances to 
predicted isopleths corresponding to 
harassment thresholds were calculated, 
as described above. The radial distances 
modeled based on scenarios of 100 kJ 
hammer energy and 6 dB attenuation, 10 
dB attenuation, 15 dB attenuation, and 
no attenuation (Table 4) were then used 
to calculate the areas around the pile 
predicted to be ensonified to sound 
levels that exceed relevant harassment 
thresholds. 

Marine mammal density values were 
overlaid on the ensonified zones to 
relevant thresholds within a geographic 
information system (GIS). The density 
values were multiplied by these zones, 
resulting in daily Level A and Level B 
harassment exposure estimates. These 
estimates were then multiplied by the 
number of days of pile driving activity 
(i.e., two) in order to estimate the 
number of marine mammals that would 
be exposed to pile driving noise above 
relevant thresholds for the entire 
project. The exposure numbers were 
rounded to the nearest whole 
individual. 

The following formula describes these 
steps: 
Estimated Take = D × ZOI × (d) 
Where: 
D = average highest species density 
ZOI = maximum ensonified area to relevant 

thresholds 

d = number of days 

Dominion provided exposure 
estimates based on two days of pile 
driving for each scenario (i.e., no 
attenuation, 6 dB attenuation, 10 dB 
attenuation and 15 dB attenuation). 
However, as Dominion has proposed 
potentially driving one pile with the 
attenuation system activated and the 
other pile without the attenuation 
system activated (described further 
under Proposed Mitigation, below), we 
assumed for the exposure estimate that 
one pile would be driven with no 
attenuation and the other pile would be 
driven with an attenuation system that 
would achieve an overall 6 dB reduction 
in pile driving sound. Thus we halved 
the exposure estimates provided for the 
0 dB attenuation and 6 dB attenuation 
scenarios to come up with exposure 
estimates for one day of pile driving for 
each scenario (i.e., one pile driven with 
no attenuation, and the other pile driven 
with 6 dB attenuation). We then 
combined these to come up with 
exposure estimates for the two piles. We 
note that an estimate of an overall 6 dB 
reduction from the attenuation system 
represents a conservative assumption, as 
the attenuation system planned for use 
is a double bubble curtain which may 
ultimately result in a greater level of 
attenuation than the assumed 6 dB (the 
attenuation system proposed for use is 
described further under Proposed 
Mitigation, below). Table 5 shows 
modeled exposures above the Level A 
harassment threshold for each of the 
two piles and both piles combined (note 
that modeling resulted in no takes by 
Level A harassment for any species, 
thus we do not propose to authorize any 
takes by Level A harassment and 
outputs in Table 5 are for illustrative 
purposes only). Table 6 shows modeled 
exposures above the Level B harassment 
threshold for each of the two piles and 
both piles combined. Table 7 shows 
maximum seasonal densities used in the 
take estimate, the number of takes 
proposed for authorization, and the total 
proposed takes as a percentage of 
population. 

TABLE 5—MODELED EXPOSURES ABOVE THE LEVEL A HARASSMENT THRESHOLD ESTIMATED FOR EACH PILE AND FOR 
BOTH PILES COMBINED 

Species One pile with 
no attenuation 

One pile with 
6 dB attenu-

ation 

Both piles 
combined 

Atlantic-spotted Dolphin ............................................................................................................... 0.0025 0.001 0.0035 
White-sided Dolphin ..................................................................................................................... 0.005 0.002 0.007 
Bottlenose Dolphin (W.N.A. Offshore) ......................................................................................... 0.059 0.0475 0.1065 
Bottlenose Dolphin (W.N.A. Southern Coastal Migratory) .......................................................... 0.059 0.0475 0.1065 
Risso’s Dolphin ............................................................................................................................ 0 0 0 
Common Dolphin ......................................................................................................................... 0.008 0.003 0.011 
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TABLE 5—MODELED EXPOSURES ABOVE THE LEVEL A HARASSMENT THRESHOLD ESTIMATED FOR EACH PILE AND FOR 
BOTH PILES COMBINED—Continued 

Species One pile with 
no attenuation 

One pile with 
6 dB attenu-

ation 

Both piles 
combined 

Pilot Whales ................................................................................................................................. 0 0 0 
Sperm Whale ............................................................................................................................... 0 0 0 
Fin Whale ..................................................................................................................................... 0.256 0.1065 0.3625 
Harbor Porpoise ........................................................................................................................... 0.17 0.039 0.209 
Humpback Whale ........................................................................................................................ 0.11 0.046 0.156 
Minke Whale ................................................................................................................................ 0.1065 0.0445 0.151 
North Atlantic Right Whale .......................................................................................................... 0.0845 0.0355 0.12 
Sei Whale .................................................................................................................................... 0.002 0.0005 0.0025 
Harbor Seal .................................................................................................................................. 0.086 0.0095 0.0955 
Gray Seal ..................................................................................................................................... 0.086 0.0095 0.0955 

TABLE 6—MODELED EXPOSURES ABOVE THE LEVEL B HARASSMENT THRESHOLD ESTIMATED FOR EACH PILE AND FOR 
BOTH PILES COMBINED 

Species * One pile with 
no attenuation 

One pile with 
6 dB attenu-

ation 

Both piles 
combined 
(rounded) 

Common dolphin .......................................................................................................................... 1.34 0.45 2 
Atlantic-spotted dolphin ............................................................................................................... 0.43 0.14 1 
Atlantic white-sided dolphin ......................................................................................................... 0.86 0.29 1 
Bottlenose dolphin (W.N.A. Offshore) ......................................................................................... 20.08 13.49 34 
Bottlenose dolphin (W.N.A. Southern Coastal Migratory) ........................................................... 20.08 13.49 34 
Harbor porpoise ........................................................................................................................... 0.64 0.22 1 
Harbor seal .................................................................................................................................. 0.78 0.26 1 
Gray seal ..................................................................................................................................... 0.78 0.26 1 

* All species potentially occurring in the project area were modeled; only species with at least one exposure above the Level B harassment 
threshold that were carried forward in the take analysis are shown. 

TABLE 7—MARINE MAMMAL DENSITIES, NUMBERS OF POTENTIAL INCIDENTAL TAKE OF MARINE MAMMALS PROPOSED FOR 
AUTHORIZATION AND PROPOSED TAKES AS A PERCENTAGE OF POPULATION 

Species 
Density 

(animals/100 
km 2) 

Estimated 
takes by Level 

B harass-
ment 1 

Proposed 
takes by Level 
B harassment 

Total takes 
proposed for 
authorization 

Total proposed 
takes as a 

percentage of 
population 2 

Common dolphin 3 ................................................................ 1.591 2 39 39 0.0 
Atlantic white-sided dolphin 3 ............................................... 1.018 1 40 40 0.1 
Bottlenose dolphin (W. N. Atlantic Coastal Migratory) 4 ...... 23.861 34 34 34 0.9 
Bottlenose dolphin (W. N. Atlantic Offshore 4 ................ 23.861 34 34 34 0.1 
Atlantic spotted dolphin 3 ..................................................... 0.508 1 100 100 0.2 
Harbor porpoise 3 ................................................................. 0.760 1 4 4 0.0 
Gray seal 4 ........................................................................... 0.925 1 1 1 0.0 
Harbor seal 4 ........................................................................ 0.925 1 1 1 0.0 

1 Estimated takes based on a scenario of 1,000 kJ hammer energy and one pile driven with 6 dB attenuation and the other pile driven with no 
attenuation. 

2 Calculations of percentage of stock taken are based on the best available abundance estimate as shown in Table 1. In most cases the best 
available abundance estimate is provided by Roberts et al. (2016, 2017, 2018), when available, to maintain consistency with density estimates 
derived from Roberts et al. (2016, 2017, 2018). 

3 Proposed number of authorized takes (Level B harassment only) for these species has been increased from the estimated take number to 
mean group size. Sources for group size estimates are as follows: Atlantic white-sided dolphin: Cipriano (2018); common dolphin: Palka et al. 
(2015); harbor porpoise: Palka et al. (2015); Atlantic spotted dolphin: Herzing and Perrin (2018). 

4 Roberts et al. (2016, 2017, 2018) produced a single density model for all bottlenose dolphins and did not differentiate by bottlenose dolphin 
stocks, and produced a single density model for all seals and did not differentiate between seal species. Hence, the density value is the same for 
both stocks of bottlenose dolphin stocks that may be present and for both seal species. 

Modeling results predicted no takes 
by Level A harassment for any marine 
mammal species (based on both SELcum 
and peak SPL) (See Table 5). NMFS has 
therefore determined that the likelihood 
of take of marine mammals in the form 
of Level A harassment occurring as a 
result of the proposed activity is so low 

as to be discountable, and we do not 
propose to authorize the take by Level 
A harassment of any marine mammals. 

Using the take methodology approach 
described above, the resulting take 
estimates for Atlantic white-sided 
dolphin, common dolphin, spotted 
dolphin and harbor porpoise were less 

than the average group sizes estimated 
for these species. However, information 
on the life histories of these species 
indicates they are likely to be 
encountered in groups, therefore it is 
reasonable to conservatively assume 
that one group of each of these species 
will be taken during the proposed 
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activity. We therefore propose to 
authorize the take of the average group 
size for these species to account for the 
possibility that a group of any of these 
species or stocks is taken by the 
proposed activities (Table 7). 

Roberts et al. (2016, 2017, 2018) 
produced a single density model for all 
bottlenose dolphins and did not 
differentiate by bottlenose dolphin 
stocks. The Western North Atlantic 
southern migratory coastal stock occurs 
in coastal waters from the shoreline to 
approximately the 20-m isobath (Hayes 
et al. 2019). The water depth at the WTG 
installation location is 25 m. As 20-m 
represents an approximate depth limit 
for the coastal stock, both stocks have 
the potential to occur in the project area. 
Therefore we propose to authorize take 
for both stocks. The take calculation 
methodology described above resulted 
in an estimate of 34 bottlenose dolphin 
takes. We have concluded that since 
either stock may be present it is possible 
that all modeled takes may accrue to 
either of the stocks and we therefore 
propose to authorize 34 takes from both 
stocks that may be present. We are 
therefore proposing to authorize twice 
the amount of takes that the exposure 
modeling predicts for bottlenose 
dolphins. 

Similar to bottlenose dolphins, 
Roberts et al. (2018) produced density 
models for all seals and did not 
differentiate by seal species. Because the 
seasonality of, and habitat use by, gray 
seals roughly overlaps with that of 
harbor seals in the project area, it is 
possible that modeled seal takes could 
occur to either species. The take 
calculation methodology described 
above resulted in an estimate of one seal 
take. As the one modeled seal take may 
accrue to either seal species we 
therefore propose to authorize one take 
from both seal species that may be 
present. We are therefore proposing to 
authorize twice the amount of takes that 
the exposure modeling predicts for seal 
species. 

Proposed Mitigation 
In order to issue an IHA under 

Section 101(a)(5)(D) of the MMPA, 
NMFS must set forth the permissible 
methods of taking pursuant to such 
activity, and other means of effecting 
the least practicable impact on such 
species or stock and its habitat, paying 
particular attention to rookeries, mating 
grounds, and areas of similar 
significance, and on the availability of 
such species or stock for taking for 
certain subsistence uses (latter not 
applicable for this action). NMFS 
regulations require applicants for 
incidental take authorizations to include 

information about the availability and 
feasibility (economic and technological) 
of equipment, methods, and manner of 
conducting such activity or other means 
of effecting the least practicable adverse 
impact upon the affected species or 
stocks and their habitat (50 CFR 
216.104(a)(11)). 

In evaluating how mitigation may or 
may not be appropriate to ensure the 
least practicable adverse impact on 
species or stocks and their habitat, as 
well as subsistence uses where 
applicable, we carefully consider two 
primary factors: 

(1) The manner in which, and the 
degree to which, the successful 
implementation of the measure(s) is 
expected to reduce impacts to marine 
mammals, marine mammal species or 
stocks, and their habitat. This considers 
the nature of the potential adverse 
impact being mitigated (likelihood, 
scope, range). It further considers the 
likelihood that the measure will be 
effective if implemented (probability of 
accomplishing the mitigating result if 
implemented as planned), the 
likelihood of effective implementation 
(probability implemented as planned), 
and; 

(2) the practicability of the measures 
for applicant implementation, which 
may consider such things as cost, 
impact on operations, and, in the case 
of a military readiness activity, 
personnel safety, practicality of 
implementation, and impact on the 
effectiveness of the military readiness 
activity. 

The mitigation measures described 
below are consistent with those required 
and successfully implemented under 
previous incidental take authorizations 
issued in association with in-water 
construction activities. Modeling was 
performed to estimate zones of 
influence (ZOI; see ‘‘Estimated Take’’); 
these ZOI values were used to inform 
mitigation measures for pile driving 
activities to minimize Level A 
harassment and Level B harassment to 
the extent possible, while providing 
estimates of the areas within which 
Level B harassment might occur. 

In addition to the specific measures 
described below, Dominion would 
conduct briefings for construction 
supervisors and crews, the marine 
mammal monitoring teams, and 
Dominion staff prior to the start of all 
pile driving activity, and when new 
personnel join the work, in order to 
explain responsibilities, communication 
procedures, the marine mammal 
monitoring protocol, and operational 
procedures. 

Seasonal Restriction on Pile Driving 

No pile driving activities would occur 
from November 1 through April 30. This 
seasonal restriction would be 
established to minimize the potential for 
North Atlantic right whales to be 
exposed to pile driving noise. Based on 
the best available information (Roberts 
et al., 2017), the highest densities of 
right whales in the project area are 
expected during the months of 
November 1 through April when right 
whales are migrating. This restriction 
would greatly reduce the potential for 
right whale exposure to pile driving 
noise associated with the proposed 
project. 

Pre-Clearance, Exclusion and 
Monitoring Zones 

Dominion would use PSOs to 
establish a 1,750-m exclusion zone (EZ) 
around the pile driving equipment to 
ensure this zone is clear of marine 
mammals prior to the start of pile 
driving. The purpose of ‘‘clearance’’ of 
a particular zone is to prevent potential 
instances of auditory injury and 
potential instances of more severe 
behavioral disturbance as a result of 
exposure to pile driving noise (serious 
injury or death are unlikely outcomes 
even in the absence of mitigation 
measures) by delaying the activity 
before it begins if marine mammals are 
detected within certain pre-defined 
distances of the pile driving equipment. 
The primary goal in this case is to 
prevent auditory injury (Level A 
harassment), and while we acknowledge 
that porpoises or seals may not be 
detected at this distance, the proposed 
1,750-m EZ is significantly larger than 
modeled distances to isopleth distances 
corresponding to Level A harassment 
(based on peak SPL) for all marine 
mammal functional hearing groups 
(Table 4). The EZ for North Atlantic 
right whales would effectively extend 
beyond 1,750-m to as far as PSOs are 
able to see (i.e., a North Atlantic right 
whale observed at any distance from the 
pile, regardless of the whale’s distance 
from the pile, would trigger further 
mitigation action (either delay or 
shutdown)). 

In addition to the EZ, PSOs would 
observe a monitoring zone that would 
correspond with the modeled distance 
to the Level B harassment isopleth 
(3,580 m) during pile driving activities. 
PSOs would record information on 
marine mammals observed within the 
monitoring zone, including species, 
observed behavior, and estimates of 
number of marine mammals exposed to 
pile driving noise within the Level B 
harassment zone. Marine mammals 
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observed within the monitoring zone 
but outside the EZs would not trigger 
any mitigation action. All distances are 
the radius from the center of the pile. 

TABLE 8—PROPOSED EXCLUSION AND 
MONITORING ZONES 

Exclusion zone Monitoring zone 

1,750 m * ................... 3,580 m 

* A North Atlantic right whale observed at 
any distance from the pile would trigger delay 
or shutdown of pile driving. 

If a marine mammal is observed 
approaching or entering the relevant EZ 
prior to the start of pile driving 
operations, pile driving activity would 
be delayed until either the marine 
mammal has voluntarily left the 
respective EZ and been visually 
confirmed beyond that zone, or, 15 
minutes have elapsed without re- 
detection of the animal in the case of 
delphinids and pinnipeds or 30 minutes 
have elapsed without re-detection of the 
animal in the case of all other marine 
mammals. 

Prior to the start of pile driving 
activity, the EZ would be monitored for 
30 minutes to ensure that they are clear 
of the relevant species of marine 
mammals. Pile driving would only 
commence once PSOs have declared the 
respective zones clear of marine 
mammals. Marine mammals observed 
within a EZ would be allowed to remain 
in the clearance zone (i.e., must leave of 
their own volition), and their behavior 
would be monitored and documented. 
The EZs may only be declared clear, and 
pile driving started, when the entire 
clearance zones are visible (i.e., when 
not obscured by dark, rain, fog, etc.) for 
a full 30 minutes prior to pile driving. 

Soft Start 

The use of a soft start procedure is 
believed to provide additional 
protection to marine mammals by 
warning marine mammals or providing 
them with a chance to leave the area 
prior to the hammer operating at full 
capacity, and typically involves a 
requirement to initiate sound from the 
hammer at reduced energy followed by 
a waiting period. Dominion will utilize 
soft start techniques for impact pile 
driving by performing an initial set of 
three strikes from the impact hammer at 
a reduced energy level followed by a 30 
second waiting period. The soft start 
process would be conducted a total of 
three times prior to driving each pile 
(e.g., three strikes followed by a 30 
second delay, then three additional 
single strikes followed by a 30 second 
delay, then a final set of three strikes 

followed by an additional 30 second 
delay). Soft start would be required at 
the beginning of each day’s impact pile 
driving work and at any time following 
a cessation of impact pile driving of 
thirty minutes or longer. 

Shutdown 
The purpose of a shutdown is to 

prevent some undesirable outcome, 
such as auditory injury or behavioral 
disturbance of sensitive species, by 
halting the activity. If a marine mammal 
is observed entering or within the EZs 
after pile driving has begun, the PSO 
would request a temporary cessation of 
pile driving. Dominion has proposed 
that, when called for by a PSO, 
shutdown of pile driving would be 
implemented when practicable. 
However, there may be instances where 
a shutdown is not practicable, as any 
significant stoppage of pile driving 
progress can allow for displaced 
sediments along the piling surface areas 
to consolidate and bind, potentially 
resulting in a situation where a piling is 
permanently bound in a partially driven 
position. If a shutdown is called for 
before a pile has been driven to a 
sufficient depth to allow for pile 
stability, then for safety reasons the pile 
would need to be driven to a sufficient 
depth to allow for stability and a 
shutdown would not be practicable 
until after that depth was reached. We 
therefore propose that shutdown would 
be implemented when practicable. 

If shutdown is called for by a PSO, 
and Dominion determines a shutdown 
to be technically practicable, pile 
driving would be halted immediately. 
After shutdown, pile driving may be 
initiated once all EZs are clear of marine 
mammals for the minimum species- 
specific time periods, or, if required to 
maintain installation feasibility. For 
North Atlantic right whales, shutdown 
would occur when a right whale is 
observed by PSOs at any distance, and 
a shutdown zone of 1,750 m would be 
implemented for all other species (Table 
8). 

Noise Attenuation System 
The Project would utilize an 

attenuation system in order to reduce 
underwater noise from pile driving 
during the driving of at least one pile. 
Bubble curtains are used to reduce 
acoustic energy emissions from high- 
amplitude sources and are generated by 
releasing air through multiple small 
holes drilled in a hose or manifold 
deployed on the seabed near the source. 
The resulting curtain of air bubbles in 
the water attenuates sound waves 
propagating through the curtain. The 
sound attenuating effect of the noise 

mitigation system bubble curtain or air 
bubbles in water is caused by: (i) Sound 
scattering on air bubbles (resonance 
effect) and (ii) (specular) reflection at 
the transition between water layer with 
and without bubbles (air water mixture; 
impedance leap). Use of a ‘‘double 
bubble curtain’’ entails two concentric 
rings of bubbles around the pile and can 
achieve greater levels of attenuation 
than the use of a single bubble curtain. 
A double bubble curtain would be 
deployed to reduce sound during pile 
driving activities during the driving of 
at least one pile. 

Dominion has proposed driving one 
pile with the double bubble curtain 
activated and the other pile without the 
double bubble curtain activated with the 
goal of gathering in situ data on the 
effectiveness of the double bubble 
curtain via hydroacoustic monitoring 
during the driving of both piles. This 
effort would be supported by the Bureau 
of Ocean Energy Management (BOEM) 
Real-time Opportunity for Development 
Environmental Observations (RODEO) 
program, which aims to collect real-time 
measurements of the construction and 
operation activities from the first 
offshore wind facilities in the United 
States to allow for more accurate 
assessments of actual environmental 
effects and to inform development of 
appropriate mitigation measures. 

The bubble curtains would distribute 
air bubbles around 100 percent of the 
piling perimeter for the full depth of the 
water column. The lowest bubble ring 
would be in contact with the mudline 
for the full circumference of the ring, 
and the weights attached to the bottom 
ring would ensure 100 percent mudline 
contact. No parts of the ring or other 
objects would prevent full mudline 
contact. Air flow to the bubblers would 
be balanced around the circumference 
of the pile. 

Visibility Requirements 
All pile driving would be initiated 

during daylight hours, no earlier than 30 
minutes after sunrise and no later than 
30 minutes before sunset. Pile driving 
would not be initiated at night, or, when 
the full extent of the 1,750 m EZ cannot 
be confirmed to be clear of marine 
mammals, as determined by the lead 
PSO on duty. The EZ may only be 
declared clear, and pile driving 
initiated, when the full extent of the 
1,750 m EZ is visible (i.e., when not 
obscured by dark, rain, fog, etc.) for a 
full 30 minutes prior to pile driving. 
Dominion would attempt to complete 
all pile driving in daylight; pile driving 
may continue after dark only when the 
installation of the same pile began 
during daylight when the Exclusion 
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Zone was fully visible for at least 30 
minutes, and only in extraordinary 
circumstances when it must proceed for 
human safety or installation feasibility 
reasons as determined by the lead 
engineer. 

Monitoring Protocols 
Monitoring would be conducted 

before, during, and after pile driving 
activities. In addition, observers will 
record all incidents of marine mammal 
occurrence, regardless of distance from 
the construction activity, and monitors 
will document any behavioral reactions 
in concert with distance from piles 
being driven. Observations made 
outside the EZ will not result in delay 
of pile driving; that pile segment may be 
completed without cessation, unless the 
marine mammal approaches or enters 
the EZ, at which point pile driving 
activities would be halted when 
practicable, as described above. Pile 
driving activities include the time to 
install a single pile, as long as the time 
elapsed between uses of the pile driving 
equipment is no more than 30 minutes. 

The following additional measures 
would apply to visual monitoring: 

(1) A minimum of two PSOs would be 
on duty at all times during pile driving 
and removal activity; 

(2) Monitoring would be conducted 
by qualified, trained PSOs. PSOs would 
be stationed at the highest practical 
vantage point on the pile installation 
vessel; 

(3) PSOs may not exceed four 
consecutive watch hours; must have a 
minimum two-hour break between 
watches; and may not exceed a 
combined watch schedule of more than 
12 hours in a 24- hour period; 

(4) Monitoring would be conducted 
from 30 minutes prior to 
commencement of pile driving, 
throughout the time required to drive a 
pile, and for 30 minutes following the 
conclusion of pile driving; 

(5) PSOs would have no other 
construction-related tasks while 
conducting monitoring; and 

(6) PSOs would have the following 
minimum qualifications: 

• Visual acuity in both eyes (correction is 
permissible) sufficient for discernment of 
moving targets at the water’s surface with 
ability to estimate target size and distance; 
use of binoculars may be necessary to 
correctly identify the target; 

• Ability to conduct field observations and 
collect data according to assigned protocols; 

• Experience or training in the field 
identification of marine mammals, including 
the identification of behaviors; 

• Sufficient training, orientation, or 
experience with the construction operation to 
provide for personal safety during 
observations; 

• Writing skills sufficient to document 
observations including, but not limited to: 
The number and species of marine mammals 
observed; dates and times when in-water 
construction activities were conducted; dates 
and times when in-water construction 
activities were suspended to avoid potential 
incidental injury of marine mammals from 
construction noise within a defined 
shutdown zone; and marine mammal 
behavior; and 

• Ability to communicate orally, by radio 
or in person, with project personnel to 
provide real-time information on marine 
mammals observed in the area as necessary. 

PSOs employed by Dominion in 
satisfaction of the mitigation and 
monitoring requirements described 
herein must meet the following 
additional requirements: 

• Independent observers (i.e., not 
construction personnel) are required; 

• At least one observer must have prior 
experience working as an observer; 

• Other observers may substitute 
education (degree in biological science or 
related field) or training for experience; 

• One observer will be designated as lead 
observer or monitoring coordinator. The lead 
observer must have prior experience working 
as an observer; and 

• NMFS will require submission and 
approval of observer CVs. 

Vessel Strike Avoidance 
Vessel strike avoidance measures will 

include, but are not limited to, the 
following, except under circumstances 
when complying with these measures 
would put the safety of the vessel or 
crew at risk: 

• All vessel operators and crew must 
maintain vigilant watch for cetaceans and 
pinnipeds, and slow down or stop their 
vessel to avoid striking these protected 
species; 

• All vessels must travel at 10 knots (18.5 
km/hr) or less within any designated 
Dynamic Management Area (DMA) or 
Seasonal Management Area for North 
Atlantic right whales; 

• All vessel operators must reduce vessel 
speed to 10 knots (18.5 km/hr) or less when 
any large whale, any mother/calf pairs, pods, 
or large assemblages of non-delphinoid 
cetaceans are observed near (within 100 m 
(330 ft)) an underway vessel; 

• All vessels must maintain a separation 
distance of 500 m (1640 ft) or greater from 
any sighted North Atlantic right whale; 

• If underway, vessels must steer a course 
away from any sighted North Atlantic right 
whale at 10 knots (18.5 km/hr) or less until 
the 500 m (1640 ft) minimum separation 
distance has been established. If a North 
Atlantic right whale is sighted in a vessel’s 
path, or within 500 m (330 ft) to an underway 
vessel, the underway vessel must reduce 
speed and shift the engine to neutral. Engines 
will not be engaged until the right whale has 
moved outside of the vessel’s path and 
beyond 500 m. If stationary, the vessel must 
not engage engines until the North Atlantic 
right whale has moved beyond 500 m; 

• All vessels must maintain a separation 
distance of 100 m (330 ft) or greater from any 
sighted non-delphinoid cetacean. If sighted, 
the vessel underway must reduce speed and 
shift the engine to neutral, and must not 
engage the engines until the non-delphinoid 
cetacean has moved outside of the vessel’s 
path and beyond 100 m. If a vessel is 
stationary, the vessel will not engage engines 
until the non-delphinoid cetacean has moved 
out of the vessel’s path and beyond 100 m; 

• All vessels must maintain a separation 
distance of 50 m (164 ft) or greater from any 
sighted delphinoid cetacean, with the 
exception of delphinoid cetaceans that 
voluntarily approach the vessel (i.e., bow 
ride). Any vessel underway must remain 
parallel to a sighted delphinoid cetacean’s 
course whenever possible, and avoid 
excessive speed or abrupt changes in 
direction. Any vessel underway must reduce 
vessel speed to 10 knots (18.5 km/hr) or less 
when pods (including mother/calf pairs) or 
large assemblages of delphinoid cetaceans are 
observed. Vessels may not adjust course and 
speed until the delphinoid cetaceans have 
moved beyond 50 m and/or the abeam of the 
underway vessel; 

• All vessels must maintain a separation 
distance of 50 m (164 ft) or greater from any 
sighted pinniped; and 

• All vessels underway must not divert or 
alter course in order to approach any whale, 
delphinoid cetacean, or pinniped. Any vessel 
underway will avoid excessive speed or 
abrupt changes in direction to avoid injury to 
the sighted cetacean or pinniped. 

Dominion will ensure that vessel 
operators and crew maintain a vigilant 
watch for marine mammals by slowing 
down or stopping the vessel to avoid 
striking marine mammals. Project- 
specific training will be conducted for 
all vessel crew prior to the start of the 
construction activities. Confirmation of 
the training and understanding of the 
requirements will be documented on a 
training course log sheet. 

The proposed mitigation measures are 
designed to avoid the already low 
potential for injury in addition to some 
instances of Level B harassment, and to 
minimize the potential for vessel strikes. 
Further, we believe the proposed 
mitigation measures are practicable for 
Dominion to implement. There are no 
known marine mammal rookeries or 
mating or calving grounds in the project 
area that would otherwise potentially 
warrant increased mitigation measures 
for marine mammals or their habitat (or 
both). 

We have carefully evaluated 
Dominion’s proposed mitigation 
measures and considered a range of 
other measures in the context of 
ensuring that we prescribed the means 
of effecting the least practicable adverse 
impact on the affected marine mammal 
species and stocks and their habitat. 
Based on our evaluation of these 
measures, we have preliminarily 
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determined that the proposed mitigation 
measures provide the means of effecting 
the least practicable adverse impact on 
marine mammal species or stocks and 
their habitat, paying particular attention 
to rookeries, mating grounds, and areas 
of similar significance, and on the 
availability of such species or stock for 
subsistence uses. 

Proposed Monitoring and Reporting 
In order to issue an IHA for an 

activity, Section 101(a)(5)(D) of the 
MMPA states that NMFS must set forth 
requirements pertaining to the 
monitoring and reporting of such taking. 
The MMPA implementing regulations at 
50 CFR 216.104 (a)(13) indicate that 
requests for authorizations must include 
the suggested means of accomplishing 
the necessary monitoring and reporting 
that will result in increased knowledge 
of the species and of the level of taking 
or impacts on populations of marine 
mammals that are expected to be 
present in the proposed action area. 
Effective reporting is critical both to 
compliance as well as ensuring that the 
most value is obtained from the required 
monitoring. 

Monitoring and reporting 
requirements prescribed by NMFS 
should contribute to improved 
understanding of one or more of the 
following: 

• Occurrence of marine mammal species 
or stocks in the area in which take is 
anticipated (e.g., presence, abundance, 
distribution, density). 

• Nature, scope, or context of likely marine 
mammal exposure to potential stressors/ 
impacts (individual or cumulative, acute or 
chronic), through better understanding of: (1) 
Action or environment (e.g., source 
characterization, propagation, ambient 
noise); (2) affected species (e.g., life history, 
dive patterns); (3) co-occurrence of marine 
mammal species with the action; or (4) 
biological or behavioral context of exposure 
(e.g., age, calving or feeding areas). 

• Individual marine mammal responses 
(behavioral or physiological) to acoustic 
stressors (acute, chronic, or cumulative), 
other stressors, or cumulative impacts from 
multiple stressors. 

• How anticipated responses to stressors 
impact either: (1) Long-term fitness and 
survival of individual marine mammals; or 
(2) populations, species, or stocks. 

• Effects on marine mammal habitat (e.g., 
marine mammal prey species, acoustic 
habitat, or other important physical 
components of marine mammal habitat). 

• Mitigation and monitoring effectiveness. 

Proposed Monitoring Measures 
Dominion will collect sighting data 

and behavioral responses to pile driving 
activity for marine mammal species 
observed in the region of activity during 
the period of activity. All observers will 

be trained in marine mammal 
identification and behaviors and are 
required to have no other construction- 
related tasks while conducting 
monitoring. PSOs would be stationed on 
the pile installation vessel. The observer 
platform would be elevated 
approximately 40-m above the sea 
surface. Dominion estimates that at this 
height a PSO with minimum 7x50 
binoculars would be able to monitor a 
first reticule distance of approximately 
3.2 miles from the sound source. PSOs 
would monitor the EZ and the Level B 
harassment zone at all times and would 
document any marine mammals 
observed within these zones, to the 
extent practicable. PSOs would conduct 
monitoring before, during, and after pile 
driving and removal, with observers 
located at the best practicable vantage 
points. 

Dominion would implement the 
following monitoring procedures: 

• A minimum of two PSOs will maintain 
watch at all times when pile driving is 
underway; 

• PSOs would be located at the best 
possible vantage point(s) on the pile 
installation vessel to ensure that they are able 
to observe the entire EZ and as much of the 
monitoring zone as possible; 

• During all observation periods, PSOs 
will use binoculars and the naked eye to 
search continuously for marine mammals; 

• PSOs will be equipped with reticle 
binoculars and range finders as well as a 
digital single-lens reflex 35mm camera; 

• Position data will be recorded using 
hand-held or vessel based global positioning 
system (GPS) units for each sighting; 

• If the EZ is obscured by fog or poor 
lighting conditions, pile driving will not be 
initiated until the EZ is fully visible. Should 
such conditions arise while pile driving is 
underway, the activity would be halted when 
practicable, as described above; and 

• The EZ and monitoring zone will be 
monitored for the presence of marine 
mammals before, during, and after all pile 
driving activity. 

Individuals implementing the 
monitoring protocol will assess its 
effectiveness using an adaptive 
approach. PSOs will use their best 
professional judgment throughout 
implementation and seek improvements 
to these methods when deemed 
appropriate. Any modifications to the 
protocol will be coordinated between 
NMFS and Dominion. 

Data Collection 
We require that observers use 

standardized data forms. Among other 
pieces of information, Dominion will 
record detailed information about any 
implementation of delays or shutdowns, 
including the distance of animals to the 
pile and a description of specific actions 
that ensued and resulting behavior of 

the animal, if any. We require that, at a 
minimum, the following information be 
collected on the sighting forms: 

• Dates and times (begin and end) of all 
marine mammal monitoring. 

• Construction activities occurring during 
each daily observation period, including how 
many and what type of piles were driven or 
removed and by what method (i.e., impact or 
vibratory). 

• Weather parameters and water 
conditions during each monitoring period 
(e.g., wind speed, percent cover, visibility, 
sea state). 

• The number of marine mammals 
observed, by species, relative to the pile 
location and if pile driving or removal was 
occurring at time of sighting. 

• Age and sex class, if possible, of all 
marine mammals observed. 

• PSO locations during marine mammal 
monitoring. 

• Distances and bearings of each marine 
mammal observed to the pile being driven or 
removed for each sighting (if pile driving or 
removal was occurring at time of sighting). 

• Description of any marine mammal 
behavior patterns during observation, 
including direction of travel and estimated 
time spent within the Level A and Level B 
harassment zones while the source was 
active. 

• Number of individuals of each species 
(differentiated by month as appropriate) 
detected within the monitoring zone, and 
estimates of number of marine mammals 
taken, by species (a correction factor may be 
applied to total take numbers, as 
appropriate). 

• Detailed information about any 
implementation of any mitigation triggered 
(e.g., shutdowns and delays), a description of 
specific actions that ensued, and resulting 
behavior of the animal, if any. 

• Description of attempts to distinguish 
between the number of individual animals 
taken and the number of incidences of take, 
such as ability to track groups or individuals. 

• An extrapolation of the estimated takes 
by Level B harassment based on the number 
of observed exposures within the Level B 
harassment zone and the percentage of the 
Level B harassment zone that was not visible. 
Submit all PSO datasheets and/or raw 
sighting data (in a separate file from the Final 
Report referenced immediately above). 

Dominion would note behavioral 
observations, to the extent practicable, if 
a marine mammal has remained in the 
area during construction activities. 

Reporting 
A draft report would be submitted to 

NMFS within 90 days of the completion 
of monitoring for each installation’s in- 
water work window. The report would 
include marine mammal observations 
pre-activity, during-activity, and post- 
activity during pile driving days, and 
would also provide descriptions of any 
behavioral responses to construction 
activities by marine mammals. The 
report would detail the monitoring 
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protocol, summarize the data recorded 
during monitoring including an estimate 
of the number of marine mammals that 
may have been harassed during the 
period of the report, and describe any 
mitigation actions taken (i.e., delays or 
shutdowns due to detections of marine 
mammals, and documentation of when 
shutdowns were called for but not 
implemented and why). A final report 
must be submitted within 30 days 
following resolution of comments on the 
draft report. 

In the event that personnel involved 
in the construction activities discover 
an injured or dead marine mammal, the 
IHA-holder shall report the incident to 
the Office of Protected Resources (OPR) 
(301–427–8401), NMFS and to the Mid- 
Atlantic regional stranding coordinator 
as soon as feasible. The report must 
include the following information: 

• Time, date, and location (latitude/ 
longitude) of the first discovery (and updated 
location information if known and 
applicable); 

• Species identification (if known) or 
description of the animal(s) involved; 

• Condition of the animal(s) (including 
carcass condition if the animal is dead); 

• Observed behaviors of the animal(s), if 
alive; 

• If available, photographs or video footage 
of the animal(s); and 

• General circumstances under which the 
animal was discovered. 

Negligible Impact Analysis and 
Determination 

NMFS has defined negligible impact 
as an impact resulting from the 
specified activity that cannot be 
reasonably expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival 
(50 CFR 216.103). A negligible impact 
finding is based on the lack of likely 
adverse effects on annual rates of 
recruitment or survival (i.e., population- 
level effects). An estimate of the number 
of takes alone is not enough information 
on which to base an impact 
determination. In addition to 
considering estimates of the number of 
marine mammals that might be ‘‘taken’’ 
through harassment, NMFS considers 
other factors, such as the likely nature 
of any responses (e.g., intensity, 
duration), the context of any responses 
(e.g., critical reproductive time or 
location, migration), as well as effects 
on habitat, and the likely effectiveness 
of the mitigation. We also assess the 
number, intensity, and context of 
estimated takes by evaluating this 
information relative to population 
status. Consistent with the 1989 
preamble for NMFS’s implementing 
regulations (54 FR 40338; September 29, 

1989), the impacts from other past and 
ongoing anthropogenic activities are 
incorporated into this analysis via their 
impacts on the environmental baseline 
(e.g., as reflected in the regulatory status 
of the species, population size and 
growth rate where known, ongoing 
sources of human-caused mortality, or 
ambient noise levels). 

Pile driving and removal activities 
associated with the proposed project, as 
described previously, have the potential 
to disturb or temporarily displace 
marine mammals. Specifically, the 
specified activities may result in take, in 
the form of Level B harassment 
(potential behavioral disturbance) from 
underwater sounds generated from pile 
driving. Potential takes could occur if 
individual marine mammals are present 
in the ensonified zone when pile 
driving is occurring. To avoid 
repetition, the our analyses apply to all 
the species listed in Table 1, given that 
the anticipated effects of the proposed 
project on different marine mammal 
species and stocks are expected to be 
similar in nature. 

Impact pile driving has source 
characteristics (short, sharp pulses with 
higher peak levels and sharper rise time 
to reach those peaks) that are potentially 
injurious or more likely to produce 
severe behavioral reactions. However, 
modeling indicates there is limited 
potential for auditory injury even in the 
absence of the proposed mitigation 
measures, with no species predicted to 
experience Level A harassment. In 
addition, the already limited potential 
for injury is expected to be minimized 
through implementation of the proposed 
mitigation measures including soft start 
and the implementation of EZs that 
would facilitate a delay of pile driving 
if marine mammals were observed 
approaching or within areas that could 
be ensonified above sound levels that 
could result in auditory injury. Given 
sufficient notice through use of soft 
start, marine mammals are expected to 
move away from a sound source that is 
annoying prior to its becoming 
potentially injurious or resulting in 
more severe behavioral reactions. No 
Level A harassment of any marine 
mammal stocks are anticipated or 
proposed for authorization. 

Repeated exposures of individuals to 
relatively low levels of sound outside of 
preferred habitat areas are unlikely to 
significantly disrupt critical behaviors. 
Thus, even repeated Level B harassment 
of some small subset of an overall stock 
is unlikely to result in any significant 
realized decrease in viability for the 
affected individuals, and thus would 
not result in any adverse impact to the 
stock as a whole. Instances of more 

severe behavioral harassment are 
expected to be minimized by proposed 
mitigation and monitoring measures. 
Effects on individuals that are taken by 
Level B harassment, on the basis of 
reports in the literature as well as 
monitoring from other similar activities, 
will likely be limited to reactions such 
as increased swimming speeds, 
increased surfacing time, or decreased 
foraging (if such activity were occurring) 
(e.g., Thorson and Reyff, 2006; HDR, 
Inc., 2012; Lerma, 2014). Most likely, 
individuals will simply move away 
from the sound source and temporarily 
avoid the area where pile driving is 
occurring. Therefore, we expect that 
animals disturbed by project sound 
would simply avoid the area during pile 
driving in favor of other, similar 
habitats. We expect that any avoidance 
of the project area by marine mammals 
would be temporary in nature and that 
any marine mammals that avoid the 
project area during construction 
activities would not be permanently 
displaced. 

Feeding behavior is not likely to be 
significantly impacted, as prey species 
are mobile and are broadly distributed 
throughout the project area; therefore, 
marine mammals that may be 
temporarily displaced during 
construction activities are expected to 
be able to resume foraging once they 
have moved away from areas with 
disturbing levels of underwater noise. 
Because of the temporary nature of the 
disturbance and the availability of 
similar habitat and resources in the 
surrounding area, the impacts to marine 
mammals and the food sources that they 
utilize are not expected to cause 
significant or long-term consequences 
for individual marine mammals or their 
populations. There are no areas of 
notable biological significance for 
marine mammal feeding known to exist 
in the project area, and there are no 
rookeries, mating areas, or calving areas 
known to be biologically important to 
marine mammals within the proposed 
project area. The area is part of a 
biologically important migratory area for 
North Atlantic right whales; however, 
seasonal restrictions on pile driving 
activity, which would restrict pile 
driving to times of year when right 
whales are least likely to be migrating 
through the project area, would 
minimize the potential for the activity to 
impact right whale migration. 

NMFS concludes that exposures to 
marine mammals due to the proposed 
project would result in only short-term 
effects to individuals exposed. Marine 
mammals may temporarily avoid the 
immediate area but are not expected to 
permanently abandon the area. Impacts 
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to breeding, feeding, sheltering, resting, 
or migration are not expected, nor are 
shifts in habitat use, distribution, or 
foraging success. Serious injury or 
mortality as a result of the proposed 
activities would not be expected even in 
the absence of the proposed mitigation 
and monitoring measures, and no 
serious injury or mortality of any marine 
mammal stocks are anticipated or 
proposed for authorization. NMFS does 
not anticipate the marine mammal takes 
that would result from the proposed 
project would impact annual rates of 
recruitment or survival. 

As described above, gray and harbor 
seals are experiencing ongoing UMEs. 
Although the ongoing UME is under 
investigation, the UME does not yet 
provide cause for concern regarding 
population-level impacts to any of these 
stocks. For harbor seals, the population 
abundance is over 75,000 and annual 
M/SI (345) is well below PBR (2,006) 
(Hayes et al., 2018). For gray seals, the 
population abundance is over 27,000, 
and abundance is likely increasing in 
the U.S. Atlantic EEZ and in Canada 
(Hayes et al., 2018). No injury, serious 
injury or mortality is expected or 
proposed for authorization, and Level B 
harassment of gray and harbor seals will 
be reduced to the level of least 
practicable adverse impact through use 
of proposed mitigation measures. As 
such, the proposed authorized takes of 
gray and harbor seals would not 
exacerbate or compound the ongoing 
UMEs in any way. 

In summary and as described above, 
the following factors primarily support 
our preliminary determination that the 
impacts resulting from this activity are 
not expected to adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival: 

• No Level A harassment, serious injury or 
mortality is anticipated or proposed for 
authorization; 

• The anticipated impacts of the proposed 
activity on marine mammals would be 
temporary behavioral changes due to 
avoidance of the project area; 

• Total proposed authorized takes as a 
percentage of population are low for all 
species and stocks (i.e., less than one percent 
of all stocks); 

• The availability of alternate areas of 
similar habitat value for marine mammals to 
temporarily vacate the project area during the 
proposed project to avoid exposure to sounds 
from the activity; 

• Effects on species that serve as prey 
species for marine mammals from the 
proposed project are expected to be short- 
term and are not expected to result in 
significant or long-term consequences for 
individual marine mammals, or to contribute 
to adverse impacts on their populations.; 

• There are no known important feeding, 
breeding, or calving areas in the project area, 

and authorized activities would be limited to 
times of year when potential impacts to 
migration would not be expected; 

• The proposed mitigation measures, 
including visual monitoring, exclusion and 
monitoring zones, a bubble curtain used on 
at least one pile, and soft start, are expected 
to minimize potential impacts to marine 
mammals. 

Based on the analysis contained 
herein of the likely effects of the 
specified activity on marine mammals 
and their habitat, and taking into 
consideration the implementation of the 
proposed monitoring and mitigation 
measures, NMFS preliminarily finds 
that the total marine mammal take from 
the proposed activity will have a 
negligible impact on all affected marine 
mammal species or stocks. 

Small Numbers 

As noted above, only small numbers 
of incidental take may be authorized 
under sections 101(a)(5)(A) and (D) of 
the MMPA for specified activities other 
than military readiness activities. The 
MMPA does not define small numbers 
and so, in practice, where estimated 
numbers are available, NMFS compares 
the number of individuals taken to the 
most appropriate estimation of 
abundance of the relevant species or 
stock in our determination of whether 
an authorization is limited to small 
numbers of marine mammals. 
Additionally, other qualitative factors 
may be considered in the analysis, such 
as the temporal or spatial scale of the 
activities. 

We propose to authorize incidental 
take of seven marine mammal stocks. 
The total amount of taking proposed for 
authorization is less than one-third of 
the best available population abundance 
estimate for all stocks (Table 7), which 
we preliminarily find are small numbers 
of marine mammals relative to the 
estimated overall population 
abundances for those stocks. 

Based on the analysis contained 
herein of the proposed activity 
(including the proposed mitigation and 
monitoring measures) and the 
anticipated take of marine mammals, 
NMFS preliminarily finds that small 
numbers of marine mammals will be 
taken relative to the population size of 
all affected species or stocks. 

Unmitigable Adverse Impact Analysis 
and Determination 

There are no relevant subsistence uses 
of the affected marine mammal stocks or 
species implicated by this action. 
Therefore, NMFS has determined that 
the total taking of affected species or 
stocks would not have an unmitigable 
adverse impact on the availability of 

such species or stocks for taking for 
subsistence purposes. 

Endangered Species Act 

Section 7(a)(2) of the Endangered 
Species Act of 1973 (16 U.S.C. 1531 et 
seq.) requires that each Federal agency 
insure that any action it authorizes, 
funds, or carries out is not likely to 
jeopardize the continued existence of 
any endangered or threatened species or 
result in the destruction or adverse 
modification of designated critical 
habitat. To ensure ESA compliance for 
the issuance of IHAs, NMFS consults 
internally whenever we propose to 
authorize take for endangered or 
threatened species. No incidental take of 
ESA-listed species is proposed for 
authorization or expected to result from 
this activity. Therefore, NMFS has 
determined that formal consultation 
under section 7 of the ESA is not 
required for this action. 

Proposed Authorization 

As a result of these preliminary 
determinations, NMFS proposes to issue 
an IHA to Dominion for conducting pile 
driving activity offshore of Virginia, 
from May 1, 2020 through October 31, 
2020, provided the previously 
mentioned mitigation, monitoring, and 
reporting requirements are incorporated. 
A draft of the proposed IHA can be 
found at https://
www.fisheries.noaa.gov/permit/ 
incidental-take-authorizations-under- 
marine-mammal-protection-act. 

Request for Public Comments 

We request comment on our analyses, 
the proposed authorization, and any 
other aspect of this Notice of Proposed 
IHA for Dominion’s proposed activity. 
We also request at this time comment on 
the potential Renewal of this proposed 
IHA as described in the paragraph 
below. Please include with your 
comments any supporting data or 
literature citations to help inform 
decisions on the request for this IHA or 
a subsequent Renewal IHA. 

On a case-by-case basis, NMFS may 
issue a one-year Renewal IHA following 
notice to the public providing an 
additional 15 days for public comments 
when (1) up to another year of identical 
or nearly identical, or nearly identical, 
activities as described in the Specified 
Activities section of this notice is 
planned or (2) the activities as described 
in the Specified Activities section of 
this notice would not be completed by 
the time the IHA expires and a Renewal 
would allow for completion of the 
activities beyond that described in the 
Dates and Duration section of this 
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notice, provided all of the following 
conditions are met: 

• A request for renewal is received no later 
than 60 days prior to the needed Renewal 
IHA effective date (recognizing that the 
Renewal IHA expiration date cannot extend 
beyond one year from expiration of the initial 
IHA). 

• The request for renewal must include the 
following: 

(1) An explanation that the activities to be 
conducted under the requested Renewal IHA 
are identical to the activities analyzed under 
the initial IHA, are a subset of the activities, 
or include changes so minor (e.g., reduction 
in pile size) that the changes do not affect the 
previous analyses, mitigation and monitoring 
requirements, or take estimates (with the 
exception of reducing the type or amount of 
take). 

(2) A preliminary monitoring report 
showing the results of the required 
monitoring to date and an explanation 
showing that the monitoring results do not 
indicate impacts of a scale or nature not 
previously analyzed or authorized. 

• Upon review of the request for Renewal, 
the status of the affected species or stocks, 
and any other pertinent information, NMFS 
determines that there are no more than minor 
changes in the activities, the mitigation and 
monitoring measures will remain the same 
and appropriate, and the findings in the 
initial IHA remain valid. 

Dated: March 10, 2020. 
Donna S. Wieting, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 2020–05281 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; 
Comment Request; Economic Surveys 
of American Samoa, Guam, and the 
Commonwealth of the Northern 
Mariana Islands (CNMI) Small Boat- 
Based Fisheries 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995. 
DATES: To ensure consideration, written 
or on-line comments must be submitted 
on or before May 15, 2020. 

ADDRESSES: Direct all written comments 
to Adrienne Thomas, PRA Officer, 
NOAA, 151 Patton Avenue, Room 159, 
Asheville, NC 28801 (or via the internet 
at PRAcomments@doc.gov). All 
comments received are part of the 
public record. Comments will generally 
be posted without change. All 
Personally Identifiable Information (for 
example, name and address) voluntarily 
submitted by the commenter may be 
publicly accessible. Do not submit 
Confidential Business Information or 
otherwise sensitive or protected 
information. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Minling Pan, Pacific Islands 
Fisheries Science Center, 1845 Wasp 
Blvd., Building 176, Honolulu, HI 
96818, (808) 725–5349 or Minling.Pan@
noaa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 
This request is for the extension of a 

currently approved information 
collection. The National Marine 
Fisheries Service (NMFS) collects 
information about fishing trip expenses 
in the American Samoa, Guam, and the 
Commonwealth of the Northern Mariana 
Islands (CNMI) boat-based reef fish, 
bottomfish, and pelagics fisheries with 
which to conduct economic analyses 
that will improve fishery management 
in those fisheries; satisfy NMFS’ legal 
mandates under Executive Order 12866, 
the Magnuson-Steven Fishery 
Conservation and Management Act 
(U.S.C. 1801 et seq.), the Regulatory 
Flexibility Act, the Endangered Species 
Act, and the National Environmental 
Policy Act; and quantify achievement of 
the performance measures in the NMFS 
Strategic Operating Plans. An example 
of these performance measures is the 
fishing cost trend that is one of the 
economic performance indicators 
reported in the Annual Stock 
Assessment and Fishery Evaluation 
Reports of each Fishery Ecosystem Plan 
(http://www.wpcouncil.org/annual- 
reports/). In addition, the economic data 
collected will allow quantitative 
assessment of the fisheries sector’s 
social and economic contribution, as 
well as show linkages and impacts of 
the fisheries sector to the overall 
economy through Input-output (I–O) 
models analyses. Results from I–O 
analyses will not only provide 
indicators of social-economic benefits of 
the marine ecosystem, a performance 
measure in the NMFS Strategic 
Operating Plans, but will also be used 

to assess how fishermen and the 
economy will be impacted by and 
respond to regulations likely to be 
considered by fishery managers. These 
data are collected in conjunction with 
catch and effort data already being 
collected in this fishery as part of its 
creel survey program. The creel survey 
program is one of the major data 
collection systems to monitor fisheries 
resources in these three geographic 
areas. The survey monitors the islands’ 
fishing activities and interviews 
returning fishermen at the most active 
launching ramps/docks during selected 
time periods on the islands. 
Participation in this economic data 
collection is voluntary. 

II. Method of Collection 

The economic surveys are conducted 
via in-person interviews when a fishing 
trip is completed. Captains of selected 
vessels by the creel survey are 
interviewed to report information about 
trip costs, input usage, and input prices. 

III. Data 

OMB Control Number: 0648–0635. 
Form Number(s): None. 
Type of Review: Regular submission 

[extension of a current information 
collection]. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
480. 

Estimated Time per Response: 10 
minutes per trip survey. 

Estimated Total Annual Burden 
Hours: 80. 

Estimated Total Annual Cost to 
Public: $0 in recordkeeping/reporting 
costs. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
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they also will become a matter of public 
record. 

Sheleen Dumas, 
Department PRA Clearance Officer, Office of 
the Chief Information Officer, Commerce 
Department. 
[FR Doc. 2020–05220 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XA076] 

New England Fishery Management 
Council; Public Meeting 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; public meeting. 

SUMMARY: The New England Fishery 
Management Council (Council) is 
scheduling a joint public meeting of its 
Ecosystem-Based Fishery Management 
(EBFM) Committee and Plan 
Development Team to consider actions 
affecting New England fisheries in the 
exclusive economic zone (EEZ). 
Recommendations from this group will 
be brought to the full Council for formal 
consideration and action, if appropriate. 
DATES: This meeting will be held on 
Tuesday, March 31, 2020 at 9:30 a.m. 
ADDRESSES: 

Meeting address: The meeting will be 
held at the Fairfield Inn, 185 MacArthur 
Drive, New Bedford, MA 02740; 
telephone: (774) 634–2000. 

Council address: New England 
Fishery Management Council, 50 Water 
Street, Mill 2, Newburyport, MA 01950. 
FOR FURTHER INFORMATION CONTACT: 
Thomas A. Nies, Executive Director, 
New England Fishery Management 
Council; telephone: (978) 465–0492. 
SUPPLEMENTARY INFORMATION: 

Agenda 

The Committee and Plan 
Development Team will meet with a 
Science Communicator to discuss 
development of Public Outreach 
material based on the Council’s example 
Fishery Ecosystem Plan for Georges 
Bank and the CIE peer review of a 
previous ‘‘worked example’’. They will 
also identify characteristics of a more 
tangible ‘‘worked example’’ to be 
developed by the Plan Development 
Team for use in Public Outreach. The 
Committee and Plan Development Team 
will give a preliminary update of the 
Ecosystem Status Report to be presented 

to the Council in April. Other business 
will be discussed as necessary. 

Although non-emergency issues not 
contained on this agenda may come 
before this Council for discussion, those 
issues may not be the subject of formal 
action during this meeting. Council 
action will be restricted to those issues 
specifically listed in this notice and any 
issues arising after publication of this 
notice that require emergency action 
under section 305(c) of the Magnuson- 
Stevens Act, provided the public has 
been notified of the Council’s intent to 
take final action to address the 
emergency. 

Special Accommodations 

This meeting is physically accessible 
to people with disabilities. This meeting 
will be recorded. Consistent with 16 
U.S.C. 1852, a copy of the recording is 
available upon request. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to 
Thomas A. Nies, Executive Director, at 
(978) 465–0492, at least 5 days prior to 
the meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 11, 2020. 
Tracey L. Thompson, 
Acting Deputy Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2020–05302 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XA079] 

Mid-Atlantic Fishery Management 
Council (MAFMC); Public Hearings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public hearings and 
comment period. 

SUMMARY: The Mid-Atlantic Fishery 
Management Council (Council) will 
hold five public hearings in March and 
April 2020 to solicit public input on an 
amendment to the Council’s Mackerel, 
Squid, and Butterfish (MSB) Fishery 
Management Plan (FMP). The 
amendment focuses on the FMP’s goals 
and objectives as well as permitting in 
the Illex squid fishery. The Council is 
soliciting written comments on the 
amendment through April 20, 2020. 
DATES: March 2020 and April 2020 
public hearings. Comments are due on 

April 20, 2020. See SUPPLEMENTARY 
INFORMATION for specific hearing dates. 
ADDRESSES: See SUPPLEMENTARY 
INFORMATION for hearing addresses. 

Council address: Mid-Atlantic Fishery 
Management Council, 800 N. State St., 
Suite 201, Dover, DE 19901; telephone: 
(302) 674–2331. 

Comments: Comments will be taken at 
all hearings. Written comments may 
also be submitted via the following 
methods with the subject ‘‘MSB Goals 
and Illex Permits’’: 
—Email to jdidden@mafmc.org 
—Via webform at: http://

www.mafmc.org/comments/illex- 
permitting-msb-goals-amendment 

—Mail to Dr. Chris Moore, Executive 
Director, Mid-Atlantic Fishery 
Management Council, 800 North State 
Street, Suite 201, Dover, DE 19901 

—Fax to Dr. Chris Moore, Executive 
Director, Mid-Atlantic Fishery 
Management Council at (302) 674– 
5399 

FOR FURTHER INFORMATION CONTACT: 
Christopher M. Moore, Ph.D. Executive 
Director, Mid-Atlantic Fishery 
Management Council; telephone: (302) 
526–5255. The Council’s website, 
www.mafmc.org also has details on the 
meetings and background materials. 
SUPPLEMENTARY INFORMATION: 

Hearing Locations—The Council will 
hold five public hearings: 

1. Monday, March 30, 2020, 6 p.m.; 
Mass. Dept. Marine Fisheries; 
Annisquam River Marine Fisheries 
Field Station; 30 Emerson Ave., 
Gloucester, MA 01930; phone: (978) 
282–0308. 

2. Tuesday, March 31, 2020, 6 p.m.; 
Corless Auditorium, University of 
Rhode Island Bay Campus; 215 South 
Ferry Road; Narragansett, RI 02882; 
phone: (401) 874–6440. 

3. Wednesday, April 1, 2020, 6 p.m.; 
Gurney’s Inn; 290 Old Montauk 
Highway; Montauk, NY 11954; phone: 
(631) 668–2345. 

4. Thursday, April 2, 2020, 6 p.m.; 
Grand Hotel of Cape May; 1045 Beach 
Ave; Cape May, NJ 08204; 800–257– 
8550. 

5. Monday, April 13, 2020, 6 p.m.; 
This meeting will be conducted via 
webinar accessible via the internet from 
the Council’s website, http://
www.mafmc.org/actions/illex- 
permitting-msb-goals-amendment. The 
Virginia Marine Resources Commission 
will also provide in-person access to the 
webinar at its office at: 380 Fenwick 
Road, Ft. Monroe, VA 23651; phone: 
(757) 247–2200. 

Background 
This amendment considers (A) 

revisions to the MSB FMP goals and 
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objectives and (B) modifications to Illex 
fishery permitting and related 
management measures, including a 
potential requalification of permits that 
could reduce the number of permits in 
the Illex fishery. The Council is seeking 
public input on all aspects of this 
action. Details on potential 
requalification criteria and other related 
management measures under 
consideration are available in the public 
hearing document, available at http://
www.mafmc.org/actions/illex- 
permitting-msb-goals-amendment. 

Special Accommodations 
These hearings are physically 

accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aid 
should be directed to M. Jan Saunders, 
(302) 526–5251, at least 5 days prior to 
any meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 11, 2020. 
Tracey L. Thompson, 
Acting Deputy Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2020–05305 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XA078] 

Pacific Fishery Management Council; 
Public Meeting 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of a public meeting. 

SUMMARY: The Pacific Fishery 
Management Council’s (Pacific Council) 
Ad Hoc Sablefish Management and 
Trawl Allocation Attainment Committee 
(SaMTAAC) will hold a webinar 
meeting, which will be open to the 
public. 
DATES: The webinar meeting will be 
held Wednesday, April 1, 2020, from 9 
a.m. to 3 p.m. (Pacific Daylight Time) or 
until business for the day has been 
completed. 
ADDRESSES: A public listening station is 
available at the Pacific Council office 
(address below). To attend the webinar 
(1) join the meeting by using this link: 
https://meetings.ringcentral.com/join, 
(2) enter the Meeting ID provided in the 
meeting announcement (see http://
www.pcouncil.org) and click JOIN, (3) 
you will be prompted to either 

download the RingCentral meetings 
application or join the meeting without 
a download via your web browser, and 
(4) enter your name and click JOIN. 
NOTE: We require all participants to use 
a telephone or cell phone to participate. 
(1) You must use your telephone for the 
audio portion of the meeting by dialing 
the TOLL number provided on your 
screen followed by the meeting ID and 
participant ID, also provided on the 
screen. (2) Once connected, you will be 
in the meeting, seeing other participants 
and a shared screen, if applicable. 

Technical Information and System 
Requirements: PC-based attendees are 
required to use Windows® 10, 8; Mac®- 
based attendees are required to use Mac 
OS® X 10.5 or newer; Mobile attendees 
are required to use iPhone®, iPad®, 
AndroidTM phone or Android tablet (See 
the RingCentral mobile apps in your app 
store). You may send an email to Mr. 
Kris Kleinschmidt (kris.kleinschmidt@
noaa.gov) or contact him at (503) 820– 
2280, extension 412 for technical 
assistance. 

Council address: Pacific Fishery 
Management Council, 7700 NE 
Ambassador Place, Suite 101, Portland, 
OR 97220. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Jim Seger, Pacific Council; telephone: 
(503) 820–2416. 
SUPPLEMENTARY INFORMATION: At this 
meeting, the SaMTAAC will continue to 
develop alternatives that address 
obstacles to achieving the goals and 
objectives of the groundfish trawl catch 
share plan related to under-attainment 
of non-sablefish shorebased trawl 
allocations. The SaMTAAC’s work on 
alternatives will be presented at the 
June 2020 Pacific Council meeting. 

Although non-emergency issues not 
contained in the meeting agenda may be 
discussed, those issues may not be the 
subject of formal action during this 
meeting. Action will be restricted to 
those issues specifically listed in this 
document and any issues arising after 
publication of this document that 
require emergency action under section 
305(c) of the Magnuson-Stevens Fishery 
Conservation and Management Act, 
provided the public has been notified of 
the intent to take final action to address 
the emergency. 

Special Accommodations 
The meeting is physically accessible 

to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to Mr. 
Kris Kleinschmidt (kris.kleinschmidt@
noaa.gov; (503) 820–2412) at least 10 
days prior to the meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: March 11, 2020. 
Tracey L. Thompson, 
Acting Deputy Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2020–05304 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

Patent and Trademark Office 

Native American Tribal Insignia 
Database 

ACTION: Notice of an extension of a 
currently approved information 
collection; request for comment. 

SUMMARY: The United States Patent and 
Trademark Office (USPTO), as required 
by the Paperwork Reduction Act of 
1995, invites comments on the renewal 
of a currently approved information 
collection: 0651–0048 (Native American 
Tribal Insignia Database). 
DATES: Written comments must be 
submitted on or before May 15, 2020. 
ADDRESSES: You may submit comments 
by any of the following methods: 

• Email: InformationCollection@
uspto.gov. Include ‘‘0651–0048 
comment’’ in the subject line of the 
message. 

• Federal Rulemaking Portal: http://
www.regulations.gov. 

• Mail: Kimberly Hardy, Office of the 
Chief Administrative Officer, United 
States Patent and Trademark Office, 
P.O. Box 1450, Alexandria, VA 22313– 
1450. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information 
should be directed to Catherine Cain, 
Attorney Advisor, Office of the Deputy 
Commissioner for Trademark 
Examination Policy, P.O. Box 1451, 
Alexandria, VA 22313–1451; by 
telephone at 571–272–8946; or by email 
to Catherine.Cain@uspto.gov. 
Additional information about this 
information collection is also available 
at http://www.reginfo.gov under 
‘‘Information Collection Review.’’ 
SUPPLEMENTARY INFORMATION: 

I. Abstract 
The Trademark Law Treaty 

Implementation Act of 1998 (Pub. L. 
105–330, § 302, 112 Stat. 3071) required 
the United States Patent and Trademark 
Office (USPTO) to study issues 
surrounding the protection of the 
official insignia of federally and state- 
recognized Native American tribes 
under trademark law. The USPTO 
conducted the study and presented a 
report to the House and Senate Judiciary 
Committees on November 30, 1999. One 
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1 Trademark Electronic Search System (TESS) 
http://tmsearch.uspto.gov/bin/ 
gate.exe?f=tess&state=4801:whlqra.1.1. 

2 https://www.bls.gov/oes/current/naics4_
999300.htm#23-0000. 

of the recommendations made in the 
report was that the USPTO create and 
maintain an accurate and 
comprehensive database containing the 
official insignia of all federally and 
state-recognized Native American tribes. 
In accordance with this 
recommendation, the Senate Committee 
on Appropriations directed the USPTO 
to create this database. The USPTO has 
established a database to record the 
official insignia of federally and state- 
recognized Native American tribes. This 
database is available at the USPTO’s 
website, as part of the Trademark 
Electronic Search System (TESS). This 
information collection includes the 
information needed by the USPTO to 
enter an official insignia for a federally 
or state-recognized Native American 
tribe into this database of such insignia. 

The USPTO database of official tribal 
insignias provides evidence of what a 
federally or state-recognized Native 
American tribe considers to be its 
official insignia. This information 
thereby assists trademark examining 
attorneys in their examination of 
applications for trademark registration 
by serving as a reference for determining 
the registrability of a mark that may 
falsely suggest a connection to the 
official insignia of a Native American 
tribe. The database, included within 
TESS,1 is available to the public, on the 
USPTO website, and includes an online 
help program for using the system. More 
information about the program is 
available on the website at https://
www.uspto.gov/trademark/laws- 
regulations/native-american-tribal- 
insignia. 

Tribes are not required to request that 
their official insignia be included in the 

database. The entry of an official 
insignia into the Trademark systems 
does not confer any rights to the tribe 
that submitted the insignia, and entry is 
not the legal equivalent of registering 
the insignia as a trademark under 15 
U.S.C. 1051 et seq. The inclusion of an 
official tribal insignia in the database 
does not create any legal presumption of 
validity or priority, does not carry any 
of the benefits of federal trademark 
registration, and is not a determination 
as to whether a particular insignia 
would be refused registration as a 
trademark pursuant to 15 U.S.C. 1051 et 
seq. 

Requests from federally recognized 
tribes to enter an official insignia into 
the database must be submitted in 
writing and include: (1) A depiction of 
the insignia, including the name of the 
tribe and the address for 
correspondence; (2) a copy of the tribal 
resolution adopting the insignia in 
question as the official insignia of the 
tribe; and (3) a statement, signed by an 
official with authority to bind the tribe, 
confirming that the insignia included 
with the request is identical to the 
official insignia adopted by the tribal 
resolution. 

Requests from state-recognized tribes 
must also be in writing and include 
each of the three items described above 
that are submitted by federally 
recognized tribes. Additionally, requests 
from state-recognized tribes must 
include either: (1) A document issued 
by a state official that evidences the 
state’s determination that the entity is a 
Native American tribe; or (2) a citation 
to a state statute designating the entity 
as a Native American tribe. 

The USPTO enters insignia that have 
been properly submitted by federally or 
state-recognized Native American tribes 
into the database and does not 
investigate whether the insignia is 
actually the official insignia of the tribe 
making the request. 

II. Method of Collection

By email, mail, facsimile, or hand
delivery to the USPTO. 

III. Data

OMB Number: 0651–0048.
Form Number(s): None.
Type of Review: Extension of a

currently approved information 
collection. 

Affected Public: State, Local, and 
Tribal governments. 

Estimated Number of Respondents: 5 
respondents per year. 

Estimated Time per Response: 1 hour 
to complete a request to record an 
official insignia, including time to 
prepare the appropriate documents and 
submit the information to the USPTO. 

Estimated Total Annual Respondent 
Burden Hours: 5 hours. 

Estimated Total Annual Respondent 
(Hourly) Cost Burden: $332. The USPTO 
expects that the activity in this 
information collection will be prepared 
by the tribal counsel. According to data 
from the Bureau of Labor Statistics’ 
Occupational Employment Statistics 
program, the mean hourly earnings for 
local government (excluding schools 
and hospitals) lawyers (occupational 
code 23–1011 2) is $51.02. USPTO 
estimates a fully burdened rate of $66.32 
(salary plus 30% for estimated overhead 
and benefits). 

IC No. Item 

Estimated 
time for 

response 
(hour) 

Estimated 
annual 

responses 

Estimated 
annual 

burden hours 
Rate ($/hr) Total costs 

(a) (b) (a) × (b) / 60 = (c) (d) (c) × (d) =
(hourly cost burden) 

1 ................. Request to Record an Official Insignia of a 
Federally Recognized Tribe.

1 4 4 $66.32 $265.28

2 ................. Request to Record an Official Insignia of a 
State-Recognized Tribe.

1 1 1 66.32 66.32

Totals ......... ........................................................................ .................. 5 5 .................. 332 

Estimated Total Annual Non-hour 
Respondent Cost Burden: $38.25. There 
are no capital start-up, maintenance, or 
recordkeeping costs associated with this 
information collection. There are also 
no filing fees for submitting a tribal 

insignia for recording. However, this 
information collection does have annual 
(non-hour) cost burden in the form of 
postage costs. 

IV. Request for Comments

Comments submitted in response to
this notice will be summarized and/or 
included in the request for OMB 
approval. All comments will become a 
matter of public record. 
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USPTO invites public comments on: 
(a) Whether the collection of 

information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(b) Accuracy of the agency’s estimate 
of the burden (including hours and cost) 
of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(d) Ways to minimize the burden of 
the collection of information on 
respondents, e.g., including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Kimberly Hardy, 
Information Collections Officer, Office of the 
Chief Administrative Officer, United States 
Patent and Trademark Office. 
[FR Doc. 2020–05312 Filed 3–13–20; 8:45 am] 

BILLING CODE 3510–16–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

Notice of Intent To Prepare an 
Environmental Impact Statement for 
Proposed Mortar and Artillery Training 
at Richardson Training Area, Joint 
Base Elmendorf-Richardson, AK 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice of Intent. 

SUMMARY: The U.S. Air Force (USAF) 
and the U.S. Army, acting as a 
Cooperating Agency, are issuing this 
Notice of Intent to prepare an 
Environmental Impact Statement (EIS) 
to assess the potential social, economic, 
and environmental impacts associated 
with modifying the conditions under 
which indirect live-fire weapons 
training can be conducted at Joint Base 
Elmendorf-Richardson (JBER), in order 
to meet Army training standards at 
home station. 
DATES: The USAF will conduct formal 
scoping meetings for the public to learn 
more about the proposed action, and to 
provide comments. Scoping meetings 
will occur in Anchorage and Eagle River 
on the following dates and times: 
Monday, April 13, 2020, from 6 p.m. to 
9 p.m., at Z.J. Loussac Library 
(Anchorage Public library) Learning 
Commons, 3600 Denali Street, 
Anchorage, Alaska and Tuesday, April 

14, 2020, from 6 p.m. to 9 p.m., Eagle 
River Town Center Community Meeting 
Room, 12001 Business Blvd., Suite 170, 
Eagle River, Alaska. 

The dates and times of scoping 
meetings will also be posted on the 
project website and will be announced 
in local newspapers of general 
circulation no less than 15 days prior to 
the meetings. 
ADDRESSES: The project website (https:// 
JBER-PMART-EIS.com) provides more 
information on the EIS and can be used 
to submit scoping comments. Scoping 
comments may also be submitted to: 
JBER Public Affairs, JBER.PA@
US.AF.MIl, (907) 552–8151; (U.S. Post 
Office) JBER Public Affairs c/o Matthew 
Beattie, 10480 Sijan Ave., Suite 123, 
Joint Base Elmendorf-Richardson, AK 
99506. Comments will be accepted at 
any time during the EIS process. To 
ensure the USAF has sufficient time to 
consider public input in the preparation 
of the Draft EIS, scoping comments 
should be submitted to the website or 
the address listed above by April 26, 
2020. 

SUPPLEMENTARY INFORMATION: The EIS 
will evaluate the potential impacts 
associated with the proposed action, 
which includes indirect live-fire 
training during all-seasons at the Eagle 
River Flats (ERF) Impact Area on JBER, 
a military base in Alaska, in order to 
fully meet Army training standards. The 
proposed action also includes 
expansion of the ERF impact area by 
approximately 585 acres. In addition, 
the EIS will evaluate an action 
alternative that would marginally meet 
Army training standards, and would not 
include expansion of the ERF impact 
area. The no action alternative will also 
be evaluated in the EIS, under which 
the Army would continue to train with 
the existing seasonal restrictions and 
which would require JBER home station 
units to deploy to other Army- 
controlled training lands to conduct 
required training. The USAF is the 
National Environmental Policy Act 
(NEPA) lead agency and the U.S. Army 
is a cooperating agency for this EIS 
process. 

A Notice of Intent for a similar action 
was issued in 2007; however, this 
Notice of Intent supersedes the Notice of 
Intent that was issued in 2007. 

Additional review and consultation 
which will be incorporated into the 
preparation of the Draft EIS will 
include, but are not necessarily limited 
to consultation under Section 7 of the 
Endangered Species Act and 
consultation under Section 106 of the 
National Historic Preservation Act. 

The proposed actions at JBER have 
the potential to be located in a 
floodplain and/or wetland. Consistent 
with the requirements and objectives of 
Executive Order (E.O.) 11990, 
‘‘Protection of Wetlands,’’ and E.O. 
11988, ‘‘Floodplain Management,’’ state 
and federal regulatory agencies with 
special expertise in wetlands and 
floodplains will be contacted to request 
comment. Consistent with E.O. 11988 
and E.O. 11990, this Notice of Intent 
initiates early public review of the 
proposed actions and alternatives, 
which have the potential to be located 
in a floodplain and/or wetland. 

Scoping and Agency Coordination: To 
effectively define the full range of issues 
to be evaluated in the EIS, the Air Force 
will determine the scope of the analysis 
by soliciting comments from interested 
local, state, and federal elected officials 
and agencies, Alaska Native 
organizations, as well as interested 
members of the public and others. This 
is being done by providing a website 
where the public can submit comments 
and/or by having comments mailed to 
the mailing address provided above. 

Adriane Paris, 
Acting Air Force Federal Register Liaison 
Officer. 
[FR Doc. 2020–05265 Filed 3–13–20; 8:45 am] 

BILLING CODE 5001–10–P 

DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD 

Notice of Public Hearing 
Postponement 

AGENCY: Defense Nuclear Facilities 
Safety Board. 
ACTION: Postponement of Public 
Hearing. 

SUMMARY: Notice is hereby given that 
the Defense Nuclear Facilities Safety 
Board has postponed the Public Hearing 
previously scheduled for March 19, 
2020, in Aiken, South Carolina. 
DATES: The new date will be in 
approximately three to six months and 
will be announced in the Federal 
Register and https://www.dnfsb.gov as 
soon as possible. 
ADDRESSES: The location of the Public 
Hearing will be announced in the 
Federal Register and https://
www.dnfsb.gov along with the new date. 
FOR FURTHER INFORMATION CONTACT: Tara 
Tadlock, Manager of Board Operations, 
Defense Nuclear Facilities Safety Board, 
625 Indiana Avenue NW, Suite 700, 
Washington, DC 20004–2901, (800) 788– 
4016. This is a toll-free number. 
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SUPPLEMENTARY INFORMATION: This 
Public Hearing was previously 
announced in the Federal Register of 
February 28, 2020, in FR Doc. 2020– 
04133 on page 11980. Additional 
documentation related to this Public 
Hearing will be posted at https://
www.dnfsb.gov as it becomes available. 

Authority: 42 U.S.C. 2286b(a) 

Dated: March 10, 2020. 
Bruce Hamilton, 
Chairman. 
[FR Doc. 2020–05306 Filed 3–13–20; 8:45 am] 

BILLING CODE 3670–01–P 

DEPARTMENT OF EDUCATION 

[Docket No.: ED–2020–SCC–0047] 

Agency Information Collection 
Activities; Comment Request; Annual 
Report of Children in State Agency and 
Locally Operated Institutions for 
Neglected and Delinquent Children 

AGENCY: Office of Elementary and 
Secondary Education (OESE), 
Department of Education (ED). 
ACTION: Notice. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, ED is 
proposing an extension of an existing 
information collection. 
DATES: Interested persons are invited to 
submit comments on or before May 15, 
2020. 
ADDRESSES: To access and review all the 
documents related to the information 
collection listed in this notice, please 
use http://www.regulations.gov by 
searching the Docket ID number ED– 
2020–SCC–0047. Comments submitted 
in response to this notice should be 
submitted electronically through the 
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the 
Docket ID number or via postal mail, 
commercial delivery, or hand delivery. 
If the regulations.gov site is not 
available to the public for any reason, 
ED will temporarily accept comments at 
ICDocketMgr@ed.gov. Please include the 
docket ID number and the title of the 
information collection request when 
requesting documents or submitting 
comments. Please note that comments 
submitted by fax or email and those 
submitted after the comment period will 
not be accepted. Written requests for 
information or comments submitted by 
postal mail or delivery should be 
addressed to the Director of the Strategic 
Collections and Clearance Governance 
and Strategy Division, U.S. Department 
of Education, 400 Maryland Ave SW, 

LBJ, Room 6W–208D, Washington, DC 
20202–4537. 
FOR FURTHER INFORMATION CONTACT: For 
specific questions related to collection 
activities, please contact Todd 
Stephenson, 202–205–1645. 
SUPPLEMENTARY INFORMATION: The 
Department of Education (ED), in 
accordance with the Paperwork 
Reduction Act of 1995 (PRA) (44 U.S.C. 
3506(c)(2)(A)), provides the general 
public and Federal agencies with an 
opportunity to comment on proposed, 
revised, and continuing collections of 
information. This helps the Department 
assess the impact of its information 
collection requirements and minimize 
the public’s reporting burden. It also 
helps the public understand the 
Department’s information collection 
requirements and provide the requested 
data in the desired format. ED is 
soliciting comments on the proposed 
information collection request (ICR) that 
is described below. The Department of 
Education is especially interested in 
public comment addressing the 
following issues: (1) Is this collection 
necessary to the proper functions of the 
Department; (2) will this information be 
processed and used in a timely manner; 
(3) is the estimate of burden accurate; 
(4) how might the Department enhance 
the quality, utility, and clarity of the 
information to be collected; and (5) how 
might the Department minimize the 
burden of this collection on the 
respondents, including through the use 
of information technology. Please note 
that written comments received in 
response to this notice will be 
considered public records. 

Title of Collection: Annual Report of 
Children in State Agency and Locally 
Operated Institutions for Neglected and 
Delinquent Children. 

OMB Control Number: 1810–0060. 
Type of Review: An extension of an 

existing information collection. 
Respondents/Affected Public: State, 

Local, and Tribal Governments. 
Total Estimated Number of Annual 

Responses: 2,812. 
Total Estimated Number of Annual 

Burden Hours: 4,061. 
Abstract: An annual survey is 

conducted to collect data on (1) the 
number of children enrolled in 
educational programs of State-operated 
institutions for neglected or delinquent 
(N or D) children, community day 
programs for N or D children, and adult 
correctional institutions and (2) the 
October caseload of N or D children in 
local institutions. The U.S. Department 
of Education is required to use these 
data to calculate allocations under parts 
A and D of Title I of the Elementary and 

Secondary Education Act, as amended 
by the Every Student Succeeds Act. 

Dated: March 11, 2020. 
Kate Mullan, 
PRA Coordinator, Strategic Collections and 
Clearance Governance and Strategy Division, 
Office of Chief Data Officer. 
[FR Doc. 2020–05276 Filed 3–13–20; 8:45 am] 

BILLING CODE 4000–01–P 

DEPARTMENT OF EDUCATION 

Applications for New Awards; Ready to 
Learn Programming 

AGENCY: Office of Elementary and 
Secondary Education, Department of 
Education. 
ACTION: Notice. 

SUMMARY: The Department of Education 
(Department) is issuing a notice inviting 
applications for fiscal year (FY) 2020 for 
Ready to Learn Programming, Catalog of 
Federal Domestic Assistance (CFDA) 
number 84.295A. This notice relates to 
the approved information collection 
under OMB control number 1894–0006. 
DATES:

Applications Available: March 16, 
2020. 

Deadline for Notice of Intent to Apply: 
April 6, 2020. 

Pre-Application Webinar Information: 
No later than March 23, 2020, the Office 
of Elementary and Secondary Education 
(OESE) will post an informational 
webinar on the Ready to Learn 
Programming website at oese.ed.gov/ 
offices/office-of-discretionary-grants- 
support-services/innovation-early- 
learning/ready-to-learn-television-rtl/. 

Deadline for Transmittal of 
Applications: May 15, 2020. 

Deadline for Intergovernmental 
Review: July 14, 2020. 
ADDRESSES: For the addresses for 
obtaining and submitting an 
application, please refer to our Common 
Instructions for Applicants to 
Department of Education Discretionary 
Grant Programs, published in the 
Federal Register on February 13, 2019 
(84 FR 3768) and available at 
www.govinfo.gov/content/pkg/FR-2019- 
02-13/pdf/2019-02206.pdf. 
FOR FURTHER INFORMATION CONTACT: 
Brian Lekander, U.S. Department of 
Education, 400 Maryland Avenue SW, 
Room 3E334, Washington, DC 20202– 
5930. Telephone: (202) 205–5633. 
Email: readytolearn@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD) or a text 
telephone (TTY), call the Federal Relay 
Service (FRS), toll free, at 1–800–877– 
8339. 
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SUPPLEMENTARY INFORMATION: 

Full Text of Announcement 

I. Funding Opportunity Description 

Purpose of Program: The purpose of 
Ready to Learn Programming is to 
promote school readiness through the 
development and dissemination of 
accessible instructional programming 
for preschool and elementary school 
children and their families. 

Background: Ready to Learn 
Programming (Ready to Learn) aims to 
take advantage of television and other 
common mass media consumer 
technologies in order to reach children 
in low-income homes who may be 
lacking in educationally rich learning 
opportunities and make it easier for 
parents, caregivers, and early learning 
providers to find trustworthy materials 
that they can use with the children in 
their care. 

Ready to Learn accomplishes this by 
using Federal dollars to stimulate the 
creation of educational media content 
that meets the highest standards of 
educational quality, while aiming to be 
just as entertaining as the best 
commercially produced media 
programs. Ready to Learn brings 
educators and media producers together 
in cooperative working relationships 
that would not otherwise be possible, 
while also using the Federal investment 
to leverage additional contributions in 
funding, talent, and resources. 

To succeed, media producers 
generally must depart from their normal 
ways of working and embrace the 
contributions of educators and other 
education experts. Experts in subject 
matter and pedagogy, instructional 
designers, formative researchers, and 
other educators will work alongside and 
on equal footing with creative and 
media production experts in areas such 
as storytelling and interactive gameplay 
in order to merge their contributions 
into a unified and integrated effort. 

Typically, Ready to Learn television 
and digital media products work best 
when they are based on 
developmentally appropriate 
curriculum frameworks that align with 
widely accepted learning standards. In 
prior competitions, Ready to Learn has 
focused on learning in subjects such as 
math, science, and literacy. This year 
we invite applicants to introduce young 
learners to future career and workforce 
options through a curriculum based on 
the education or skills they will need for 
those careers. We also invite applicants 
to explore areas of literacy education 
that would be new to Ready to Learn 
and that would go beyond the program’s 

traditional focus on vocabulary and pre- 
reading skills. 

Building upon the two previous 
Ready to Learn grant competitions in 
2010 and 2015, in which Ready to Learn 
supported the development of 
educational ‘‘transmedia,’’ we are again 
looking to create new, interrelated 
combinations of television and 
interactive media in which characters, 
narrative story lines, and problem- 
solving are used to connect the various 
media products. In order to make this 
work, producers may need to plan how 
their different products will work 
together cohesively, and then build a 
production model accordingly. 
Furthermore, producers may need to 
think carefully about how the eventual 
distribution of the products will be 
sequenced and organized to ensure that 
users will experience them in a manner 
that best promotes learning. 

Striking the right balance between 
innovation and access is key. 
Technologies are constantly changing, 
and with them come new opportunities 
for improving young children’s learning. 
Ready to Learn seeks to take advantage 
of these opportunities to reach young 
children and their parents or caregivers 
in new ways. However, low-income 
children or families may not always 
have the latest technologies available to 
them in their homes or communities. As 
a result, producers need to make careful 
and thoughtful choices to ensure that 
their innovations can be widely 
adopted. 

Additionally, it is important to think 
about users with disabilities. Although 
the television programming created 
under Ready to Learn has generally been 
made accessible to users who have 
hearing or vision loss through 
captioning and video description, it can 
be challenging to include appropriate 
accessibility features in digital media 
because of the rapid changes in 
technology. In such cases, Ready to 
Learn grantees should aim to lead in the 
development of new approaches to 
promote accessibility. This is necessary 
both for purposes of complying with 
Section 504 of the Rehabilitation Act of 
1973 and to ensure that the needs of all 
users, including those with disabilities, 
are addressed. 

Another critical issue is the national 
distribution of Ready to Learn television 
and digital media products. In the past, 
the Department has generally assumed 
that if Ready to Learn grantees created 
high-quality products, national 
distribution deals would follow— 
usually through the existing 
infrastructure of the public television 
system. But the range of media available 
to producers has expanded beyond 

broadcast or cable television and 
websites to include national video 
streaming, applications for tablets and 
smartphones, game platforms, social 
media, and other technologies. 
Contemporary users also desire the 
ability to move freely between devices. 

Therefore, in this competition we are 
encouraging applicants to consider and 
plan for distribution much earlier in the 
life of their proposed projects, and to 
directly partner with those broadcasters, 
streamers, game companies, publishers, 
or others that will be integral to ensure 
that the media is widely available to all 
users nationwide and will reflect both 
the creative and educational vision that 
went into its design. 

Historically, Ready to Learn has also 
required grantees to develop and 
implement outreach programs in 
culturally diverse local communities. 
This year, we continue this focus by 
encouraging applicants to partner with 
both local and national organizations 
that promote wider use of the 
educational media materials in homes, 
daycare facilities, museums, and 
libraries, and a variety of other informal 
learning and school-based settings. We 
therefore encourage the creation of 
supplemental materials for teachers, 
parents, and caregivers or guardians to 
use in these settings. We also encourage 
the development of both local and 
virtual user communities to share 
information, model effective practices, 
and promote dissemination. 

Throughout this process, conducting 
research is essential in several ways. 
First, when formative research is 
conducted during the production 
process, it can help to ensure that users 
are responding appropriately to design 
elements and are learning in the ways 
that are anticipated and intended. 
Second, research can be used to 
determine the effectiveness of the media 
products in helping young children 
learn or improve their school readiness. 
Finally, the use of data analytics can 
help researchers learn more about the 
pathways users are taking through 
digital media, and as a result, they can 
learn more about which elements and 
design decisions are contributing to 
learning effectiveness and why. 

Because of the importance of research 
to the success of projects, Ready to 
Learn encourages applicants to enlist 
independent researchers to conduct at 
least one rigorous study of the 
effectiveness of Ready to Learn 
produced media when used in either the 
home or informal learning settings that 
will meet the What Works 
Clearinghouse Evidence Standards 
found in the What Works Clearinghouse 
Handbook (as defined in this notice); 
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and to use analytics to conduct studies 
that will increase our understanding of 
how to design effective educational 
media. Careful thought should be given 
to the appropriate audiences for the 
results of these studies—whether it be 
other researchers, the general public, or 
other media producers—and efforts 
should be made to disseminate the 
results accordingly. 

Application Requirements: Under 
section 4643 of the Elementary and 
Secondary Education Act of 1965, as 
amended (ESEA), to be eligible to 
receive a cooperative agreement under 
Ready to Learn, an eligible entity must 
include in its application— 

(1) A description of the activities to be 
carried out under this section; 

(2) A list of the types of entities with 
which such entity will enter into 
contracts under section 4643(a)(1)(B)(iv) 
of the ESEA; 

(3) A description of the activities the 
entity will undertake widely to 
disseminate the content developed 
under this section; and 

(4) A description of how the entity 
will comply with section 4643(a)(2) of 
the ESEA. 

Program Requirements: Under section 
4643 of the ESEA, awards made under 
Ready to Learn must be used to— 

(1) Develop, produce, and distribute 
educational and instructional video 
programming for preschool and 
elementary school children and their 
parents in order to facilitate student 
academic achievement; 

(2) Facilitate the development, 
directly or through contracts with 
producers of children and family 
educational television programming, of 
educational programming for preschool 
and elementary school children, and the 
accompanying support materials and 
services that promote the effective use 
of such programming; 

(3) Facilitate the development of 
programming and digital content 
containing Ready to Learn-based 
children’s programming and resources 
for parents and caregivers that is 
specially designed for nationwide 
distribution over public television 
stations’ digital broadcasting channels 
and the internet; 

(4) Contract with entities (such as 
public telecommunications entities) so 
that programming developed under this 
program is disseminated and distributed 
to the widest possible audience 
appropriate to be served by the 
programming, and through the use of 
the most appropriate distribution 
technologies; and 

(5) Develop and disseminate 
education and training materials, 
including interactive programs and 

programs adaptable to distance learning 
technologies, that are designed— 

(i) To promote school readiness; and 
(ii) To promote the effective use of 

materials developed under paragraphs 
(2) and (3) among parents, teachers, 
Head Start providers, providers of 
family literacy services, child care 
providers, early childhood educators, 
elementary school teachers, public 
libraries, and after-school program 
personnel caring for preschool and 
elementary school children. 

Note: Under section 4643 of the ESEA, not 
less than 60 percent of the amount 
appropriated under the above statutory 
requirements for each fiscal year may be used 
to carry out activities under paragraphs (2) 
through (4) above. 

Administrative Costs: Under section 
4643 of the ESEA, an entity that receives 
a grant, contract, or cooperative 
agreement under this section may use 
up to 5 percent of the amount received 
under the grant, contract, or agreement 
for the normal and customary expenses 
of administering the grant, contract, or 
agreement. This limit applies to the total 
of indirect costs and direct 
administrative costs claimed by the 
grantee. 

Priorities: Under this competition we 
are particularly interested in 
applications that address the following 
priorities. 

Invitational Priorities: For FY 2020 
and any subsequent year in which we 
make awards from the list of unfunded 
applications from this competition, 
these priorities are invitational 
priorities. Under 34 CFR 75.105(c)(1) we 
do not give an application that meets 
these invitational priorities a 
competitive or absolute preference over 
other applications. 

These priorities are: 
Invitational Priority 1. 
The Secretary invites applicants from 

eligible public telecommunications 
entities to create curriculum-based 
educational television and digital media 
targeted at children ages 2–8, especially 
low-income and/or educationally 
disadvantaged children and including 
children with disabilities, or subsets 
thereof, for use in the home, on the go, 
or in informal or non-traditional 
learning spaces, that— 

(a) Focuses on literacy content in 
ways that go beyond vocabulary and 
basic reading skills to include 
functional literacy, use of language in 
contexts, and other areas reflective of 
current literacy frameworks and 
research; and 

(b) Promotes parent engagement and 
intergenerational learning, and creates 
bridges between children’s digital play 
and real-world activities. 

Applicants are encouraged to conduct 
and disseminate research on the 
learning effectiveness of television and 
media, and to use analytics to study 
which media elements or design 
decisions most influence learning. 

Invitational Priority 2. 
The Secretary invites applications 

from eligible public telecommunications 
entities to create curriculum-based 
educational television and digital media 
targeted at children ages 2–8, especially 
low-income and/or educationally 
disadvantaged children and including 
children with disabilities, or subsets 
thereof, for use in the home, on the go, 
or in informal or non-traditional 
learning spaces, that— 

(a) Focuses on content that meets 
young children’s developmental needs 
and exposes them to future career and 
workforce options, including the 
education, skills, and age-appropriate 
tools needed for those career or 
workforce options that are now or will 
likely be in demand when these 
children enter the workforce; and 

(b) Promotes parent engagement and 
intergenerational learning, and creates 
bridges between children’s digital play 
and real-world activities. 

Applicants are encouraged to conduct 
and disseminate research on the 
learning effectiveness of television and 
media, and to use analytics to study 
which media elements or design 
decisions most influence learning. 

Note: The media produced using 
Ready to Learn funds must comply with 
16 CFR part 312, the Children’s Online 
Privacy Protection Rule, which protects 
children under the age of 13 from unfair 
or deceptive use of personal 
information. This rule can be found at: 
www.ecfr.gov/cgi-bin/text-idx
?SID=4939e77c77a1a1a08c1cbf
905fc4b409&node
=16%3A1.0.1.3.36&rgn=div5. 

Definitions: The following definitions 
apply to this competition. The 
definitions of Experimental study, 
Quasi-experimental design study, and 
What Works Clearinghouse Handbook 
(WWC Handbook) are from 34 CFR 77.1. 
We are establishing the definition of 
‘‘public telecommunications entity’’ for 
the FY 2020 grant competition, and any 
subsequent year in which we make 
awards from the list of unfunded 
applications from this competition, in 
accordance with section 437(d)(1) of 
GEPA, 20 U.S.C. 1232(d)(1). 

Experimental study means a study 
that is designed to compare outcomes 
between two groups of individuals 
(such as students) that are otherwise 
equivalent except for their assignment 
to either a treatment group receiving a 
project component or a control group 
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that does not. Randomized controlled 
trials, regression discontinuity design 
studies, and single-case design studies 
are the specific types of experimental 
studies that, depending on their design 
and implementation (e.g., sample 
attrition in randomized controlled trials 
and regression discontinuity design 
studies), can meet What Works 
Clearinghouse (WWC) standards 
without reservations as described in the 
WWC Handbook: (i) A randomized 
controlled trial employs random 
assignment of, for example, students, 
teachers, classrooms, or schools to 
receive the project component being 
evaluated (the treatment group) or not to 
receive the project component (the 
control group); (ii) A regression 
discontinuity design study assigns the 
project component being evaluated 
using a measured variable (e.g., 
assigning students reading below a 
cutoff score to tutoring or 
developmental education classes) and 
controls for that variable in the analysis 
of outcomes; and (iii) A single-case 
design study uses observations of a 
single case (e.g., a student eligible for a 
behavioral intervention) over time in the 
absence and presence of a controlled 
treatment manipulation to determine 
whether the outcome is systematically 
related to the treatment. 

Public telecommunications entity 
means any enterprise which (a) is a 
public broadcast station or a 
noncommercial telecommunications 
entity; and (b) disseminates public 
telecommunications services to the 
public. 

Quasi-experimental design study 
means a study using a design that 
attempts to approximate an 
experimental study by identifying a 
comparison group that is similar to the 
treatment group in important respects. 
This type of study, depending on design 
and implementation (e.g., establishment 
of baseline equivalence of the groups 
being compared), can meet WWC 
standards with reservations, but cannot 
meet WWC standards without 
reservations, as described in the WWC 
Handbook. 

What Works Clearinghouse Handbook 
(WWC Handbook) means the standards 
and procedures set forth in the WWC 
Procedures and Standards Handbook, 
Version 3.0 or Version 2.1 (incorporated 
by reference, see 34 CFR 77.2). Study 
findings eligible for review under WWC 
standards can meet WWC standards 
without reservations, meet WWC 
standards with reservations, or not meet 
WWC standards. WWC practice guides 
and intervention reports include 
findings from systematic reviews of 

evidence as described in the Handbook 
documentation. 

Note: The What Works Clearinghouse 
Procedures and Standards Handbook 
(Version 3.0), as well as the more recent 
What Works Clearinghouse Handbooks 
released in October 2017 (Version 4.0) 
and January 2020 (Version 4.1), are all 
available at https://ies.ed.gov/ncee/ 
wwc/Handbooks. 

Program Authority: 20 U.S.C. 7293. 
Applicable Regulations: (a) The 

Education Department General 
Administrative Regulations in 34 CFR 
parts 75, 77, 79, 81, 82, 84, 86, 97, 98, 
and 99. (b) The OMB Guidelines to 
Agencies on Governmentwide 
Debarment and Suspension (Non- 
procurement) in 2 CFR part 180, as 
adopted and amended as regulations of 
the Department in 2 CFR part 3485. (c) 
The Uniform Administrative 
Requirements, Cost Principles, and 
Audit Requirements for Federal Awards 
in 2 CFR part 200, as adopted and 
amended as regulations of the 
Department in 2 CFR part 3474. 

Note: The open licensing requirement 
in 2 CFR 3474.20 does not apply to this 
program. 

Waiver of Proposed Rulemaking: 
Under the Administrative Procedure Act 
(5 U.S.C. 553), the Department generally 
offers interested parties the opportunity 
to comment on proposed definitions. 
Section 437(d)(1) of GEPA, however, 
allows the Secretary to exempt from 
rulemaking requirements regulations 
governing the first grant competition 
under a new or substantially revised 
program authority. This is the first grant 
competition for this program under 
section 4643 of Title IV of the ESEA, 20 
U.S.C. 7293 and therefore qualifies for 
this exemption. In order to ensure 
timely grant awards, the Secretary has 
decided to forgo public comment on the 
definition under section 437(d)(1) of 
GEPA. This definition will apply to the 
FY 2020 grant competition and any 
subsequent year in which we make 
awards from the list of unfunded 
applications from this competition. 

II. Award Information 
Type of Award: Cooperative 

agreements. 
Estimated Available Funds: 

$28,750,000 for FY 2020. 
Contingent upon the availability of 

funds and the quality of applications, 
we may make additional awards in FY 
2021 from the list of unfunded 
applications from this competition. 

Estimated Range of Awards: 
$6,000,000–$12,000,000 for the first 
year of the project. Funding for the 
second, third, fourth, and fifth years is 
subject to availability of funds and the 

approval of continuation awards (see 34 
CFR 75.253). 

Estimated Average Size of Awards: 
$9,000,000 for the first year of the 
project; $45,000,000 over five years. 

Estimated Number of Awards: 2 to 3. 
Note: The Department is not bound by 

any estimates in this notice. 
Project Period: Up to 60 months. 

III. Eligibility Information 
1. Eligible Applicants: To receive a 

cooperative agreement under this 
competition, an entity must be a public 
telecommunications entity that is able 
to demonstrate— 

(a) A capacity for the development 
and national distribution of educational 
and instructional television 
programming of high quality that is 
accessible by a large majority of 
disadvantaged preschool and 
elementary school children; 

(b) A capacity to contract with the 
producers of children’s television 
programming for the purpose of 
developing educational television 
programming of high quality; 

(c) A capacity, consistent with the 
entity’s mission and nonprofit nature, to 
negotiate such contracts in a manner 
that returns to the entity an appropriate 
share of any ancillary income from sales 
of any program-related products; and 

(d) A capacity to localize 
programming and materials to meet 
specific State and local needs and to 
provide educational outreach at the 
local level. 

Note: If two or more public 
telecommunications entities wish to 
form a consortium and jointly submit a 
single application, they must follow the 
procedures for group applications 
described in 34 CFR 75.127 through 
75.129. 

2. Cost Sharing or Matching: This 
competition does not require cost 
sharing or matching. 

3. Subgrantees: A grantee under this 
competition may not award subgrants to 
entities to directly carry out project 
activities described in its application. 

IV. Application and Submission 
Information 

1. Application Submission 
Instructions: Applicants are required to 
follow the Common Instructions for 
Applicants to Department of Education 
Discretionary Grant Programs, 
published in the Federal Register on 
February 13, 2019 (84 FR 3768) and 
available at www.govinfo.gov/content/ 
pkg/FR-2019-02-13/pdf/2019-02206.pdf, 
which contains requirements and 
information on how to submit an 
application. 

2. Submission of Proprietary 
Information: Given the types of projects 
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that may be proposed in applications for 
Ready to Learn, your application may 
include business information that you 
consider proprietary. In 34 CFR 5.11 we 
define ‘‘business information’’ and 
describe the process we use in 
determining whether any of that 
information is proprietary and, thus, 
protected from disclosure under 
Exemption 4 of the Freedom of 
Information Act (5 U.S.C. 552, as 
amended). 

Because we plan to make successful 
applications available to the public, you 
may wish to request confidentiality of 
business information. 

Consistent with Executive Order 
12600, please designate in your 
application any information that you 
believe is exempt from disclosure under 
Exemption 4. In the appropriate 
Appendix section of your application, 
under ‘‘Other Attachments Form,’’ 
please list the page number or numbers 
on which we can find this information. 
For additional information please see 34 
CFR 5.11(c). 

3. Intergovernmental Review: This 
program is subject to Executive Order 
12372 and the regulations in 34 CFR 
part 79. Information about 
Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this 
program. 

4. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Program 
Requirements section of this notice. 

5. Recommended Page Limit: The 
application narrative is where you, the 
applicant, address the selection criteria 
that reviewers use to evaluation your 
application. We recommend that you (1) 
limit the application narrative (Part III) 
to no more than 50 pages and (2) use the 
following standards: 

• A ‘‘page’’ is 8.5″ x 11″, on one side 
only, with 1″ margins at the top, bottom, 
and both sides. 

• Double space (no more than three 
lines per vertical inch) all text in the 
application narrative, including titles, 
headings, footnotes, quotations, 
references, and captions. 

• Use a font that is either 12 point or 
larger or no smaller than 10 pitch 
(characters per inch). 

• Use one of the following fonts: 
Times New Roman, Courier, Courier 
New, or Arial. 

The recommended page limit does not 
apply to Part I, the cover sheet; Part II, 
the budget section, including the 
narrative budget justification; Part IV, 
the assurances and certifications; or the 
one-page abstract, the resumes, the 
bibliography, or the letters of support. 
However, the recommended page limit 

does apply to all of the application 
narrative. 

6. Notice of Intent to Apply: We will 
be able to develop a more efficient 
process for reviewing grant applications 
if we have a better understanding of the 
number of public telecommunications 
entities that intend to apply for funding 
under this program. Therefore, we 
strongly encourage each potential 
applicant to notify the Department by 
sending a short email message 
indicating the applicant’s intent to 
submit an application for funding. The 
email should indicate the invitational 
priority to be addressed, if any, and the 
subject matter focus of the application. 
The email should be addressed to 
readytolearn@ed.gov. Applicants may 
also fill out a brief letter of intent to 
apply form on the Ready to Learn 
website. Applicants that do not provide 
this email notification or fill out the 
form may still apply for funding. 

V. Application Review Information 
1. Selection Criteria: The selection 

criteria for Ready to Learn are from 34 
CFR 75.210. 

The points assigned to each criterion 
are indicated in the parentheses next to 
the criterion. An applicant may earn up 
to a total of 100 points based on its 
responses to the selection criteria. 

Note: An applicant must provide in 
the project narrative section of its 
application information about how its 
proposed project addresses the selection 
criteria. In responding to the selection 
criteria, applicants should keep in mind 
that peer reviewers may consider only 
the information provided in the written 
application when scoring and 
commenting on the application. 

A. Significance (10 points) 
The Secretary considers the 

significance of the proposed project. In 
determining the significance of the 
proposed project, the Secretary 
considers the following factors: 

(i) The extent to which the proposed 
project will provide services or 
otherwise address the needs of students 
at risk of educational failure. 

(ii) The extent to which the proposed 
project involves the development or 
demonstration of promising new 
strategies that build on, or are 
alternatives to, existing strategies. 

(iii) The extent to which the services 
to be provided by the proposed project 
involve the collaboration of appropriate 
partners for maximizing the 
effectiveness of project services. 

B. Quality of the Project Design (25 
points) 

The Secretary considers the quality of 
the design of the proposed project. In 
determining the quality of the design of 

the proposed project, the Secretary 
considers the following factors: 

(i) The extent to which the proposed 
project represents an exceptional 
approach for meeting statutory purposes 
and requirements. 

(ii) The extent to which the goals, 
objectives, and outcomes to be achieved 
by the proposed project are clearly 
specified and measurable. 

(iii) The extent to which the proposed 
development efforts include adequate 
quality controls and, as appropriate, 
repeated testing of products. 

Note: In responding to the Quality of 
the Project Design selection criterion, an 
applicant should include a detailed 
description of its proposal to develop 
and disseminate media and conduct 
outreach, as described in section 
4643(a)(1)(B)(i) through (v) of the ESEA. 

C. Strategy to Scale (25 points) 
The Secretary considers the 

applicant’s strategy to scale the 
proposed project. In determining the 
applicant’s capacity to scale the 
proposed project, the Secretary 
considers the following factors: 

(i) The applicant’s capacity (e.g., in 
terms of qualified personnel, financial 
resources, or management capacity) to 
further develop and bring to scale the 
proposed process, product, strategy, or 
practice, or to work with others to 
ensure that the proposed process, 
product, strategy, or practice can be 
further developed and brought to scale, 
based on the findings of the proposed 
project. 

(ii) The likely utility of the products 
(such as information, materials, 
processes, or techniques) that will result 
from the proposed project, including the 
potential for their being used effectively 
in a variety of other settings. 

D. Quality of the Management Plan 
(20 points) 

The Secretary considers the quality of 
the management plan for the proposed 
project. In determining the quality of the 
management plan for the proposed 
project, the Secretary considers the 
following factors: 

(i) The adequacy of the management 
plan to achieve the objectives of the 
proposed project on time and within 
budget, including clearly defined 
responsibilities, timelines, and 
milestones for accomplishing project 
tasks. 

(ii) The qualifications, including 
relevant training and experience, of key 
project personnel. 

(iii) The relevance and demonstrated 
commitment of each partner in the 
proposed project to the implementation 
and success of the project. 

E. Quality of the Project Evaluation 
(20 points) 
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The Secretary considers the quality of 
the evaluation to be conducted of the 
proposed project. In determining the 
quality of the evaluation, the Secretary 
considers the following factors: 

(i) The extent to which the methods 
of evaluation include the use of 
objective performance measures that are 
clearly related to the intended outcomes 
of the project and will produce 
quantitative and qualitative data to the 
extent possible. 

(ii) The extent to which the methods 
of evaluation will provide timely 
guidance for quality assurance. 

(iii) The extent to which the methods 
of evaluation will, if well implemented, 
produce evidence about the project’s 
effectiveness that would meet the What 
Works Clearinghouse standards with or 
without reservations as described in the 
What Works Clearinghouse Handbook 
(as defined in 34 CFR 77.1(c)). 

Note: We encourage applicants to 
review the WWC Procedures and 
Standards Handbook for technical 
assistance on evaluation: https://
ies.ed.gov/ncee/wwc/Handbooks. 

2. Review and Selection Process: We 
remind potential applicants that in 
reviewing applications in any 
discretionary grant competition, the 
Secretary may consider, under 34 CFR 
75.217(d)(3), the past performance of the 
applicant in carrying out a previous 
award, such as the applicant’s use of 
funds, achievement of project 
objectives, and compliance with grant 
conditions. The Secretary may also 
consider whether the applicant failed to 
submit a timely performance report or 
submitted a report of unacceptable 
quality. 

In addition, in making a competitive 
grant award, the Secretary requires 
various assurances, including those 
applicable to Federal civil rights laws 
that prohibit discrimination in programs 
or activities receiving Federal financial 
assistance from the Department (34 CFR 
100.4, 104.5, 106.4, 108.8, and 110.23). 

Before making awards, we will screen 
applications submitted in accordance 
with the requirements in this notice to 
determine whether applications have 
met eligibility and other requirements. 
This screening process may occur at 
various stages of the process; applicants 
that are determined to be ineligible will 
not receive a grant, regardless of peer 
reviewer scores or comments. 

We will use independent peer 
reviewers with varied backgrounds and 
professions, such as experts in science 
or literacy education, early learning, 
media production and distribution, 
educational game development, 
educational technology, community- 
based outreach, or educational research 

and evaluation. All reviewers will be 
thoroughly screened for conflicts of 
interest to ensure a fair and competitive 
review process. Peer reviewers will 
read, prepare a written evaluation, and 
score the assigned applications, using 
the selection criteria provided in this 
notice. 

3. Risk Assessment and Specific 
Conditions: Consistent with 2 CFR 
200.205, before awarding grants under 
this competition the Department 
conducts a review of the risks posed by 
applicants. Under 2 CFR 3474.10, the 
Secretary may impose specific 
conditions and, in appropriate 
circumstances, high-risk conditions on a 
grant if the applicant or grantee is not 
financially stable; has a history of 
unsatisfactory performance; has a 
financial or other management system 
that does not meet the standards in 2 
CFR part 200, subpart D; has not 
fulfilled the conditions of a prior grant; 
or is otherwise not responsible. 

4. Integrity and Performance System: 
If you are selected under this 
competition to receive an award that 
over the course of the project period 
may exceed the simplified acquisition 
threshold (currently $250,000), under 2 
CFR 200.205(a)(2) we must make a 
judgment about your integrity, business 
ethics, and record of performance under 
Federal awards—that is, the risk posed 
by you as an applicant—before we make 
an award. In doing so, we must consider 
any information about you that is in the 
integrity and performance system 
(currently referred to as the Federal 
Awardee Performance and Integrity 
Information System (FAPIIS)), 
accessible through the System for 
Award Management. You may review 
and comment on any information about 
yourself that a Federal agency 
previously entered and that is currently 
in FAPIIS. 

Please note that, if the total value of 
your currently active grants, cooperative 
agreements, and procurement contracts 
from the Federal Government exceeds 
$10,000,000, the reporting requirements 
in 2 CFR 200, Appendix XII, require you 
to report certain integrity information to 
FAPIIS semiannually. Please review the 
requirements in 2 CFR 200, Appendix 
XII, if this grant plus all the other 
Federal funds you receive exceed 
$10,000,000. 

VI. Award Administration Information 

1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN); or we may send you an email 
containing a link to access an electronic 

version of your GAN. We may notify 
you informally, also. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section of this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section of 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: (a) If you apply for a 
grant under this competition, you must 
ensure that you have in place the 
necessary processes and systems to 
comply with the reporting requirements 
in 2 CFR part 170 should you receive 
funding under the competition. This 
does not apply if you have an exception 
under 2 CFR 170.110(b). 

(b) At the end of your project period, 
you must submit a final performance 
report, including financial information, 
as directed by the Secretary. If you 
receive a multiyear award, you must 
submit an annual performance report 
that provides the most current 
performance and financial expenditure 
information as directed by the Secretary 
under 34 CFR 75.118. The Secretary 
may also require more frequent 
performance reports under 34 CFR 
75.720(c). For specific requirements on 
reporting, please go to www.ed.gov/ 
fund/grant/apply/appforms/ 
appforms.html. 

4. Performance Measures: The 
Department has established four 
performance measures for Ready to 
Learn. These measures constitute the 
Department’s indicators of success for 
the program. Consequently, we advise 
an applicant for a grant under this 
program to give careful consideration to 
these measures in conceptualizing the 
approach and evaluation for its 
proposed project. Each grantee will be 
required to provide, in its annual 
performance reports and in its final 
report, data about its progress in 
meeting these measures. 

There are four Government 
Performance and Results Act of 1993 
(GPRA) performance measures for 
Ready to Learn: 

• The percentage of summative 
experimental or quasi-experimental 
research studies that demonstrate 
positive and statistically significant 
learning gains when Ready to Learn 
transmedia properties are compared to 
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similar non-Ready to Learn-funded 
digital properties or to other more 
traditional educational materials. 

Note: Although this GPRA measure 
tracks the results of all of the 
experimental or quasi-experimental 
design studies produced under Ready to 
Learn, applicants should take note that, 
under the selection criteria, applications 
are evaluated on the extent to which 
they propose methods of evaluation that 
will, if well implemented, produce 
evidence about the project’s 
effectiveness that meets What Works 
Clearinghouse standards with or 
without reservations as defined in the 
What Works Clearinghouse Handbook 
(as defined in this notice). 

• The number of children who 
annually use Ready to Learn produced 
educational media products, 
disaggregated by individual product, as 
determined by appropriate industry 
standard metrics or, when available, by 
tracking tools. 

• The percentage of educational 
‘‘transmedia products,’’ along with 
necessary supporting materials, that are 
deemed to be of high quality in 
promoting learning by an independent 
panel of expert reviewers. 

Note: The Department will convene 
expert panels in years three and five to 
review grantee-produced products. 
Applicants should include in their 
budget funds for two individuals in 
these years to spend two days in 
Washington, DC to attend these panel 
meetings and to demonstrate the 
identified products to reviewers. 

• Dollars leveraged from non-Federal 
sources per Federal dollar dedicated to 
core non-outreach and non-research 
program activities. 

5. Continuation Awards: In making a 
continuation award under 34 CFR 
75.253, the Secretary considers, among 
other things: whether a grantee has 
made substantial progress in achieving 
the goals and objectives of the project; 
whether the grantee has expended funds 
in a manner that is consistent with its 
approved application and budget; and, 
if the Secretary has established 
performance measurement 
requirements, the performance targets in 
the grantee’s approved application. 

In making a continuation award, the 
Secretary also considers whether the 
grantee is operating in compliance with 
the assurances in its approved 
application, including those applicable 
to Federal civil rights laws that prohibit 
discrimination in programs or activities 
receiving Federal financial assistance 
from the Department (34 CFR 100.4, 
104.5, 106.4, 108.8, and 110.23). 

VII. Other Information 

Accessible Format: Individuals with 
disabilities can obtain this document 
and a copy of the application package in 
an accessible format (e.g., braille, large 
print, audiotape, or compact disc) on 
request to the program contact person 
listed under FOR FURTHER INFORMATION 
CONTACT. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. You may access the official 
edition of the Federal Register and the 
Code of Federal Regulations at 
www.govinfo.gov. At this site you can 
view this document, as well as all other 
documents of this Department 
published in the Federal Register, in 
text or Portable Document Format 
(PDF). To use PDF you must have 
Adobe Acrobat Reader, which is 
available free at the site. 

You may also access documents of the 
Department published in the Federal 
Register by using the article search 
feature at: www.federalregister.gov. 
Specifically, through the advanced 
search feature at this site, you can limit 
your search to documents published by 
the Department. 

Frank T. Brogan, 
Assistant Secretary for Elementary and 
Secondary Education. 
[FR Doc. 2020–05357 Filed 3–13–20; 8:45 am] 

BILLING CODE 4000–01–P 

DEPARTMENT OF ENERGY 

Fusion Energy Sciences Advisory 
Committee 

AGENCY: Office of Science, Department 
of Energy. 
ACTION: Notice of Open Meeting: 
correction. 

SUMMARY: This notice announces a 
meeting of the Fusion Energy Sciences 
Advisory Committee. The Federal 
Advisory Committee Act requires that 
public notice of these meetings be 
announced in the Federal Register. This 
document makes a correction to that 
notice. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Samuel J. Barish, Acting Designated 
Federal Officer, Office of Fusion Energy 
Sciences (FES); U.S. Department of 
Energy; Office of Science; 1000 
Independence Avenue SW; Washington, 
DC 20585; Telephone: (301) 903–2917. 

Corrections 

In the Federal Register of February 
24, 2020, in FR Doc. 2020–03614, on 

page 10426, please make the following 
correction: 

In that notice under DATES, second 
column, second paragraph, the meeting 
dates have changed. The original dates 
were March 16, 2020; 8:30 a.m. to 5:00 
p.m. and March 17, 2020; 8:30 a.m. to 
12:00 noon. The new date is March 16, 
2020; 10:00 a.m. to 6:00 p.m. 

In that notice under ADDRESSES, 
second column, fourth paragraph, the 
meeting address has been changed. The 
original address was Hilton Washington 
DC/Rockville Hotel, 1750 Rockville 
Pike, Rockville, Maryland 20852. Note: 
Remote attendance only of the FESAC 
meeting will be available via Zoom. 
Instructions will be posted on the 
FESAC website: https://science.osti.gov/ 
fes/fesac/Meetings and can also be 
obtained by contacting Dr. Barish by 
email: sam.barish@science.doe.gov or by 
phone (301) 903–2917. 

Reason for Correction: The change in 
venue is due to travel concerns 
associated with the coronavirus 
outbreak which caused the change from 
an in-person FESAC Meeting to be held 
only remotely via Zoom. 

Signed in Washington, DC on March 11, 
2020. 
LaTanya Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2020–05291 Filed 3–13–20; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Biomass Research and Development 
Technical Advisory Committee 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Notice of open meeting: 
cancelled. 

SUMMARY: On March 2, 2020, the 
Department of Energy published a 
notice of open meeting, announcing 
meetings on March 24 and March 25, 
2020, of the Biomass Research and 
Development Technical Advisory 
Committee, in Arlington, VA. This 
document makes a correction to that 
notice. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Ian Rowe, Designated Federal Officer, 
Office of Energy Efficiency and 
Renewable Energy, 1000 Independence 
Avenue SW, Washington, DC 20585; 
Phone: (202) 586–7220; email: 
Ian.Rowe@ee.doe.gov. 

Corrections 

In the Federal Register of March 2, 
2020, in FR Doc. 2020–04206, on pages 
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12279, please make the following 
correction: 

In that notice under DATES, the 
meeting has been cancelled. 

Reason for Correction: The 
cancellation is due to travel concerns 
associated with the COVID–19 outbreak. 

Signed in Washington, DC, on March 11, 
2020. 

LaTanya Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2020–05338 Filed 3–13–20; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Basic Energy Sciences Advisory 
Committee 

AGENCY: Office of Science, Department 
of Energy. 

ACTION: Notice of open meeting: 
cancelled. 

SUMMARY: On February 14, 2020, the 
Department of Energy published a 
notice of open meeting, announcing 
meetings on March 19 and March 20, 
2020, of the Basic Energy Sciences 
Advisory Committee in Rockville, 
Maryland. This document makes a 
correction to that notice. 

FOR FURTHER INFORMATION CONTACT: 
Katie Runkles, Office of Basic Energy 
Sciences, U.S. Department of Energy, 
Germantown Building, 1000 
Independence Avenue SW, Washington, 
DC 20585; Phone: (202) 903–6529; 
email: katie.runkles@science.doe.gov. 

Corrections 

In the Federal Register of February 
14, 2020, in FR Doc. 2020–03038, on 
page 8580, please make the following 
correction: 

In that notice under DATES, the 
meeting has been cancelled. 

Reason for Correction: The change is 
to allow a full report from the Neutron 
Scattering Subcommittee, as well as an 
interim report from the International 
Benchmarking Subcommittee. 

Signed in Washington, DC on March 10, 
2020. 

LaTanya Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2020–05275 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #1 

Take notice that the Commission 
received the following electric corporate 
filings: 

Docket Numbers: EC20–4–000. 
Applicants: Tenaska Alabama II 

Partners, L.P., Alabama Power 
Company. 

Description: Response to February 7, 
2020 Data Request, et al. of Tenaska 
Alabama II Partners, L.P., et al. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5248. 
Comments Due: 5 p.m. ET 3/23/20. 
Take notice that the Commission 

received the following exempt 
wholesale generator filings: 

Docket Numbers: EG20–91–000. 
Applicants: Oliver Wind II, LLC. 
Description: Notice of Self- 

Certification of Exempt Wholesale 
Generator Status of Oliver Wind II, LLC. 

Filed Date: 3/6/20. 
Accession Number: 20200306–5188. 
Comments Due: 5 p.m. ET 3/27/20. 
Docket Numbers: EG20–92–000. 
Applicants: Anson Solar Center, LLC. 
Description: Notice of Self- 

Certification of Exempt Wholesale 
Generator Status of Anson Solar Center, 
LLC. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5232. 
Comments Due: 5 p.m. ET 3/30/20. 
Docket Numbers: EG20–93–000. 
Applicants: Bluestone Farm Solar, 

LLC. 
Description: Notice of Self- 

Certification of Exempt Wholesale 
Generator Status of Bluestone Farm 
Solar, LLC. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5233. 
Comments Due: 5 p.m. ET 3/30/20. 
Docket Numbers: EG20–94–000. 
Applicants: Whitehorn Solar LLC. 
Description: Notice of Self- 

Certification of Exempt Wholesale 
Generator Status of Whitehorn Solar 
LLC. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5234. 
Comments Due: 5 p.m. ET 3/30/20. 
Take notice that the Commission 

received the following electric rate 
filings: 

Docket Numbers: ER20–319–000. 
Applicants: Kimball Wind LLC. 
Description: Report Filing: Kimball 

Wind Refund Report Filing to be 
effective N/A. 

Filed Date: 3/10/20. 

Accession Number: 20200310–5001. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–598–001 
Applicants: Midcontinent 

Independent System Operator, Inc., 
Duke Energy Indiana, LLC. 

Description: Tariff Amendment: 
2020–03–09_Duke Indiana Depreciation 
Rate Deficiency Filing to be effective 2/ 
12/2020. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5238. 
Comments Due: 5 p.m. ET 3/30/20. 
Docket Numbers: ER20–838–001. 
Applicants: Duke Energy Ohio, Inc., 

American Electric Power Service 
Corporation. 

Description: Tariff Amendment: DEO– 
AEP Amendment to Amended IA (PJM 
SA No. 1491) to be effective 12/21/2019. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5061. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–864–001. 
Applicants: Midcontinent 

Independent System Operator, Inc. 
Description: Tariff Amendment: 

2020–03–10_SA 3413 Ameren IL-Cass 
County Solar Project Substitute GIA 
(J859) to be effective 1/8/2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5053. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–932–001. 
Applicants: Tri-State Generation and 

Transmission Association, Inc. 
Description: Tariff Amendment: Filing 

of Executed Service Agreement No 106 
Between Tri-State and ARPA to be 
effective 1/10/2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5084. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–1211–000. 
Applicants: Midcontinent 

Independent System Operator, Inc. 
Description: § 205(d) Rate Filing: 

2020–03–09_Attachment X, Appendix 1 
Online Application Tool Enablement to 
be effective 5/9/2020. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5209. 
Comments Due: 5 p.m. ET 3/30/20. 
Docket Numbers: ER20–1214–000. 
Applicants: CHPE, LLC. 
Description: Application for 

Authority to Sell Transmission Rights at 
Negotiated Rates of CHPE, LLC. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5250. 
Comments Due: 5 p.m. ET 3/30/20. 
Docket Numbers: ER20–1215–000. 
Applicants: Nevada Power Company, 

Sierra Pacific Power Company. 
Description: Petition for Limited 

Waiver of Tariff Provision and Motion 
for Expedited Consideration of Nevada 
Power Company, et al. 
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Filed Date: 3/9/20. 
Accession Number: 20200309–5251. 
Comments Due: 5 p.m. ET 3/13/20. 
Docket Numbers: ER20–1216–000. 
Applicants: PJM Interconnection, 

L.L.C. 
Description: Tariff Cancellation: 

Notice of Cancellation of WMPA, SA 
No. 2033, Queue No. N07 re: Breach to 
be effective 3/10/2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5091. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–1218–000. 
Applicants: Tri-State Generation and 

Transmission Association, Inc. 
Description: § 205(d) Rate Filing: 

Filing of Rate Schedule FERC No. 269 
between Tri-State and YWEA to be 
effective 3/11/2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5105. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–1219–000. 
Applicants: Peetz Table Wind, LLC. 
Description: Baseline eTariff Filing: 

Peetz Table Wind, LLC Application for 
MBR Authority to be effective 5/10/ 
2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5116. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–1220–000. 
Applicants: Oliver Wind II, LLC. 
Description: Baseline eTariff Filing: 

Oliver Wind II, LLC Application for 
MBR Authority to be effective 5/10/ 
2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5117. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–1221–000. 
Applicants: The Connecticut Light 

and Power Company. 
Description: Tariff Cancellation: 

Cancellation of CPV Towantic LLC to be 
effective 2/26/2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5121. 
Comments Due: 5 p.m. ET 3/31/20. 
Docket Numbers: ER20–1222–000. 
Applicants: Public Service Company 

of Oklahoma. 
Description: § 205(d) Rate Filing: 

PSO–WFEC Wardville Delivery Point 
Agreement Cancellation to be effective 
5/11/2020. 

Filed Date: 3/10/20. 
Accession Number: 20200310–5138. 
Comments Due: 5 p.m. ET 3/31/20. 
Take notice that the Commission 

received the following public utility 
holding company filings: 

Docket Numbers: PH20–7–000. 
Applicants: Atlas Capital GP LP, Atlas 

Capital Resources (P) LP, Greenidge 
Generation Holdings LLC. 

Description: Atlas Capital GP LP, et al. 
submits FERC 65–A Exemption 
Notification. 

Filed Date: 3/9/20. 
Accession Number: 20200309–5263. 
Comments Due: 5 p.m. ET 3/30/20. 
The filings are accessible in the 

Commission’s eLibrary system by 
clicking on the links or querying the 
docket number. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: March 10, 2020. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2020–05309 Filed 3–13–20; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER20–1208–000] 

David Energy Supply, LLC; 
Supplemental Notice That Initial 
Market-Based Rate Filing Includes 
Request for Blanket Section 204 
Authorization 

This is a supplemental notice in the 
above-referenced proceeding of David 
Energy Supply, LLC’s application for 
market-based rate authority, with an 
accompanying rate tariff, noting that 
such application includes a request for 
blanket authorization, under 18 CFR 
part 34, of future issuances of securities 
and assumptions of liability. 

Any person desiring to intervene or to 
protest should file with the Federal 
Energy Regulatory Commission, 888 
First Street NE, Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). Anyone filing a motion to 
intervene or protest must serve a copy 
of that document on the Applicant. 

Notice is hereby given that the 
deadline for filing protests with regard 

to the applicant’s request for blanket 
authorization, under 18 CFR part 34, of 
future issuances of securities and 
assumptions of liability, is March 30, 
2020. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http://
www.ferc.gov. To facilitate electronic 
service, persons with internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 5 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First Street NE, Washington, DC 
20426. 

The filings in the above-referenced 
proceeding are accessible in the 
Commission’s eLibrary system by 
clicking on the appropriate link in the 
above list. They are also available for 
electronic review in the Commission’s 
Public Reference Room in Washington, 
DC. There is an eSubscription link on 
the website that enables subscribers to 
receive email notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please email 
FERCOnlineSupport@ferc.gov. or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Dated: March 10, 2020. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2020–05307 Filed 3–13–20; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER20–1209–000] 

Neighborhood Sun Benefit Corp; 
Supplemental Notice That Initial 
Market-Based Rate Filing Includes 
Request for Blanket Section 204 
Authorization 

This is a supplemental notice in the 
above-referenced proceeding of 
Neighborhood Sun Benefit Corp’s 
application for market-based rate 
authority, with an accompanying rate 
tariff, noting that such application 
includes a request for blanket 
authorization, under 18 CFR part 34, of 
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future issuances of securities and 
assumptions of liability. 

Any person desiring to intervene or to 
protest should file with the Federal 
Energy Regulatory Commission, 888 
First Street NE, Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). Anyone filing a motion to 
intervene or protest must serve a copy 
of that document on the Applicant. 

Notice is hereby given that the 
deadline for filing protests with regard 
to the applicant’s request for blanket 
authorization, under 18 CFR part 34, of 
future issuances of securities and 
assumptions of liability, is March 30, 
2020. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http://
www.ferc.gov. To facilitate electronic 
service, persons with internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 5 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First Street NE, Washington, DC 
20426. 

The filings in the above-referenced 
proceeding are accessible in the 
Commission’s eLibrary system by 
clicking on the appropriate link in the 
above list. They are also available for 
electronic review in the Commission’s 
Public Reference Room in Washington, 
DC. There is an eSubscription link on 
the website that enables subscribers to 
receive email notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please email 
FERCOnlineSupport@ferc.gov. or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Dated: March 10, 2020. 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2020–05308 Filed 3–13–20; 8:45 am] 

BILLING CODE 6717–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–10006–35–OA] 

Notification of Two Public 
Teleconferences of the Chartered 
Science Advisory Board 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency (EPA) Science Advisory Board 
(SAB) Staff Office announces two public 
teleconferences of the chartered SAB to 
review the scientific and technical basis 
of the following proposed rules: (1) Oil 
and Natural Gas Sector: Emission 
Standards for New, Reconstructed and 
Modified Sources Review and (2) 
National Primary Drinking Water 
Regulations: Proposed Lead and Copper 
Rule Revisions. 
DATES: The public teleconferences of the 
chartered Science Advisory Board will 
be held on Monday, March 30, 2020, 
from 1:00 p.m. to 5:00 p.m. (Eastern 
Time) and Monday, May 11, 2020, from 
1:00 p.m. to 5:00 p.m. (Eastern Time). 
ADDRESSES: The teleconferences will be 
conducted by telephone only. 
FOR FURTHER INFORMATION CONTACT: Any 
member of the public who wants further 
information concerning the public 
teleconferences may contact Dr. Thomas 
Armitage, Designated Federal Officer 
(DFO), EPA Science Advisory Board 
(1400R), U.S. Environmental Protection 
Agency, 1200 Pennsylvania Avenue 
NW, Washington, DC 20460; via 
telephone/voice mail (202) 564–2155, or 
email at armitage.thomas@epa.gov. 
General information concerning the 
SAB can be found on the EPA website 
at http://www.epa.gov/sab. 
SUPPLEMENTARY INFORMATION: 

Background: The SAB was 
established pursuant to the 
Environmental Research, Development, 
and Demonstration Authorization Act 
(ERDDAA), codified at 42 U.S.C. 4365, 
to provide independent scientific and 
technical advice to the EPA 
Administrator on the scientific and 
technical basis for agency positions and 
regulations. The SAB is a Federal 
Advisory Committee chartered under 
the Federal Advisory Committee Act 
(FACA), 5 U.S.C., App. 2. The SAB will 
comply with the provisions of FACA 
and all appropriate SAB Staff Office 
procedural policies. Pursuant to FACA 
and EPA policy, notice is hereby given 
that the SAB will hold two public 
teleconferences to review the scientific 
and technical basis of two proposed 
rules. Under the SAB’s authorizing 

statute, the SAB ‘‘may make available to 
the Administrator, within the time 
specified by the Administrator, its 
advice and comments on the adequacy 
of the scientific and technical basis’’ of 
proposed rules. The SAB will hold a 
public teleconference on Monday, 
March 30, 2020, to receive briefings 
from the EPA on the following two 
proposed rules and discuss whether to 
review the scientific and technical basis 
of the proposed rules: (1) Oil and 
Natural Gas Sector: Emissions Standards 
for New, Reconstructed and Modified 
Sources Review and (2) National 
Primary Drinking Water Regulations: 
Proposed Lead and Copper Rule 
Revisions (84 FR 61684). If the SAB 
decides to provide advice and 
comments to EPA on the two proposed 
rules, SAB workgroups will be formed 
to develop draft reports on the proposed 
rules and the SAB will hold a second 
teleconference on May 11, 2020, to 
discuss the workgroup reports. 

Availability of Meeting Materials: 
Prior to the teleconferences, the agenda 
and other meeting materials for each 
teleconference will be placed on the 
SAB website at http://epa.gov/sab. 

Procedures for Providing Public Input: 
Public comment for consideration by 
EPA’s federal advisory committees and 
panels has a different purpose from 
public comment provided to EPA 
program offices. Therefore, the process 
for submitting comments to a federal 
advisory committee is different from the 
process used to submit comments to an 
EPA program office. 

Federal advisory committees and 
panels, including scientific advisory 
committees, provide independent 
advice to the EPA. Members of the 
public can submit relevant comments 
pertaining to the committee’s charge or 
meeting materials. Input from the public 
to the SAB will have the most impact if 
it provides specific scientific or 
technical information or analysis for the 
SAB to consider or if it relates to the 
clarity or accuracy of the technical 
information. Members of the public 
wishing to provide comment should 
contact the DFO directly. 

Oral Statements: In general, 
individuals or groups requesting an oral 
presentation at a public teleconference 
will be limited to three minutes. Persons 
interested in providing oral statements 
on March 30, 2020, should contact Dr. 
Thomas Armitage, DFO, in writing 
(preferably via email) at the contact 
information noted above by March 23, 
2020, to be placed on the list of 
registered speakers. Persons interested 
in providing oral statements on May 11, 
2020, should contact Dr. Armitage by 
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1 The other two rules relate to the information 
that must appear in any written warranty offered on 
a consumer product costing more than $15 and the 
pre-sale availability of warranty terms. 

2 40 FR 60168 (Dec. 31, 1975). 
3 The Dispute Settlement Rule applies only to 

those firms that choose to require consumers to use 
an IDSM. Neither the Rule nor the Act requires 
warrantors to set up IDSMs. A warrantor is free to 
set up an IDSM that does not comply with the Rule 
as long as the warranty does not contain a prior 
resort requirement. 

May 4, 2020, to be placed on the list of 
registered speakers. 

Written Statements: Written 
statements will be accepted throughout 
the advisory process; however, for 
timely consideration by SAB members, 
statements should be received in the 
SAB Staff Office by March 23, 2020, for 
consideration at the public 
teleconference on March 30, 2020. 
Written statements should be received 
in the SAB Staff Office by May 4, 2020, 
for consideration at the public 
teleconference on May 11, 2020. Written 
statements should be supplied to the 
DFO at the contact information above 
via email (preferred) or in hard copy 
with original signature. Submitters are 
requested to provide a signed and 
unsigned version of each document 
because the SAB Staff Office does not 
publish documents with signatures on 
its websites. Members of the public 
should be aware that their personal 
contact information, if included in any 
written comments, may be posted to the 
SAB website. Copyrighted material will 
not be posted without explicit 
permission of the copyright holder. 

Accessibility: For information on 
access or services for individuals with 
disabilities, please contact Dr. Armitage 
at the phone number or email address 
noted above, preferably at least ten days 
prior to the meeting, to give the EPA as 
much time as possible to process your 
request. 

V. Khanna Johnston, 
Deputy Director, EPA Science Advisory Board 
Staff Office. 
[FR Doc. 2020–05253 Filed 3–13–20; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL RESERVE SYSTEM 

Change in Bank Control Notices; 
Acquisitions of Shares of a Bank or 
Bank Holding Company 

The notificants listed below have 
applied under the Change in Bank 
Control Act (Act) (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire shares of a bank 
or bank holding company. The factors 
that are considered in acting on the 
applications are set forth in paragraph 7 
of the Act (12 U.S.C. 1817(j)(7)). 

The applications listed below, as well 
as other related filings required by the 
Board, if any, are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The 
applications will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 

standards enumerated in paragraph 7 of 
the Act. 

Comments regarding each of these 
applications must be received at the 
Reserve Bank indicated or the offices of 
the Board of Governors, Ann E. 
Misback, Secretary of the Board, 20th 
and Constitution Avenue NW, 
Washington, DC 20551–0001, not later 
than March 31, 2020. 

A. Federal Reserve Bank of Richmond 
(Adam M. Drimer, Assistant Vice 
President) 701 East Byrd Street, 
Richmond, Virginia 23219. Comments 
can also be sent electronically to or 
Comments.applications@rich.frb.org: 

1. Kenneth R. Lehman, Fort 
Lauderdale, Florida; to acquire voting 
shares of The Freedom Bank of Virginia, 
Fairfax, Virginia. 

Board of Governors of the Federal Reserve 
System, March 11, 2020. 
Yao-Chin Chao, 
Assistant Secretary of the Board. 
[FR Doc. 2020–05277 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

FEDERAL TRADE COMMISSION 

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Extension 

AGENCY: Federal Trade Commission. 
ACTION: Notice. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 
(PRA), the Federal Trade Commission 
(FTC or Commission) is seeking public 
comment on its proposal to extend for 
an additional three years the Office of 
Management and Budget (OMB) 
clearance for information collection 
requirements in its Informal Dispute 
Settlement Procedures Rule (the Dispute 
Settlement Rule or the Rule). The 
current clearance expires on May 31, 
2020. 

DATES: Comments must be received on 
or before May 15, 2020. 
ADDRESSES: Interested parties may file a 
comment online or on paper by 
following the instructions in the 
Request for Comments part of the 
SUPPLEMENTARY INFORMATION section 
below. Write ‘‘Dispute Settlement Rule; 
PRA Comment: FTC File No. P072108’’ 
on your comment, and file your 
comment online at https://
www.regulations.gov by following the 
instructions on the web-based form. If 
you prefer to file your comment on 
paper, mail your comment to the 
following address: Federal Trade 
Commission, Office of the Secretary, 
600 Pennsylvania Avenue NW, Suite 

CC–5610 (Annex J), Washington, DC 
20580, or deliver your comment to the 
following address: Federal Trade 
Commission, Office of the Secretary, 
Constitution Center, 400 7th Street SW, 
5th Floor, Suite 5610 (Annex J), 
Washington, DC 20024. 
FOR FURTHER INFORMATION CONTACT: 
Christine M. Todaro, Attorney, Division 
of Marketing Practices, Bureau of 
Consumer Protection, Federal Trade 
Commission, 600 Pennsylvania Avenue 
NW, Washington, DC 20580, (202) 326– 
3711. 
SUPPLEMENTARY INFORMATION: 

Title: Informal Dispute Settlement 
Procedures Rule (the Dispute Settlement 
Rule or the Rule), 16 CFR 703. 

OMB Control Number: 3084–0113. 
Type of Review: Extension of a 

currently approved collection. 
Likely Respondents: Warrantors 

(Automobile Manufacturers) and 
Informal Dispute Settlement 
Mechanisms. 

Estimated Annual Burden Hours: 
9,055 (derived from 6,121 recordkeeping 
hours in addition to 2,040 reporting 
hours and 894 disclosure hours). 

Estimated Annual Labor Costs: 
$209,595. 

Estimated Annual Capital or Other 
Non-labor Costs: $314,566. 

Abstract: The Dispute Settlement Rule 
is one of three rules 1 that the FTC 
implemented pursuant to requirements 
of the Magnuson-Moss Warranty Act, 15 
U.S.C. 2301 et seq. (Warranty Act or 
Act).2 The Dispute Settlement Rule, 16 
CFR 703, specifies the minimum 
standards which must be met by any 
informal dispute settlement mechanism 
(IDSM) that is incorporated into a 
written consumer product warranty and 
which the consumer is required to use 
before pursuing legal remedies under 
the Act in court (known as the ‘‘prior 
resort requirement’’).3 

The Dispute Settlement Rule 
standards for IDSMs include 
requirements concerning the 
mechanism’s structure (e.g., funding, 
staffing, and neutrality), the 
qualifications of staff or decision 
makers, the mechanism’s procedures for 
resolving disputes (e.g., notification, 
investigation, time limits for decisions, 
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4 According to its annual audits, the BBB AUTO 
LINE closed 9,748 disputes in 2016, 10,615 in 2017, 
and 9,318 in 2018. This includes disputes for at 
least one manufacturer that does not include a prior 
resort requirement. Therefore, this number likely 
overstates the number of disputes covered by the 
Rule. 

5 According to NCDS’ annual audits, the number 
of disputes both within its jurisdiction and closed 
each year are 2,269 (2016); 2,332 (2017); and 2,439 
(2018). 6 16 CFR 703.2(b). 

7 This assumes each dispute is associated with 
one consumer. 

8 In addition, some case files are provided to 
consumers electronically, which further reduces the 
paperwork burden borne by the IDSMs. 

9 The wage rate is derived from occupational data 
found in the Bureau of Labor Statistics, 
Occupational Employment and Wages (May 2018). 

and follow-up), recordkeeping, and 
annual audits. The Rule requires that 
IDSMs establish written operating 
procedures and provide copies of those 
procedures upon request. 

Under the PRA, 44 U.S.C. 3501–3521, 
the FTC is requesting that OMB renew 
the clearance (OMB Control Number 
3084–0113) for the PRA burden 
associated with the Rule. 

Burden statement: The primary 
burden from the Dispute Settlement 
Rule comes from the recordkeeping 
requirements that apply to IDSMs that 
are incorporated into a consumer 
product warranty through a prior resort 
clause. Currently, there are two IDSMs 
operating under the Rule: The BBB 
AUTO LINE and the National Center for 
Dispute Settlement (NCDS). Although 
the Rule’s information collection 
requirements have not changed since 
2017, staff has adjusted its previous 
estimates upward for its 2020 
calculations because the two IDSMs 
indicate that, on average, more disputes 
have been handled since the previous 
submission to OMB (10,727 disputes/ 
year projected in 2017; 12,241disputes/ 
year projected in 2020). The 
calculations underlying staff’s new 
estimates follow. 

Recordkeeping: The Rule requires 
IDSMs to maintain records of each 
consumer warranty dispute. Both the 
BBB AUTOLINE and NCDS report the 
number of disputes closed each year. 
Staff is using those numbers to project 
what will happen over the next three 
years of OMB clearance for the Rule. 
The BBB AUTO LINE handles an 
average of 9,894 disputes each year.4 
NCDS handles an average of 2,347 
disputes each year.5 Based on these 
figures, staff estimates that the average 
number of IDSM disputes covered by 
the Rule is approximately 12,241. Case 
files must include information such as 
the consumer’s contact information, the 
make and model of the product at issue, 
all letters or other correspondence 
submitted by the consumer or 
warrantor, and all evidence collected to 
resolve the dispute. Because 
maintaining individual case records is a 
necessary function for any IDSM, much 
of the burden would be incurred in the 
ordinary course of business. 
Nonetheless, staff estimates that 

maintaining individual case files 
imposes an additional burden of 30 
minutes per case. 

Accordingly, the total annual 
recordkeeping burden is approximately 
6,121 hours ((12,241 disputes × 30 
minutes of burden/dispute) ÷ 60 
minutes/hour). 

Reporting: The Rule requires IDSMs 
to update indexes, complete semiannual 
statistical summaries, and submit an 
annual audit report to the FTC. Staff 
estimates that covered entities spend 
approximately 10 minutes per case for 
these activities, resulting in a total 
annual burden of approximately 2,040 
hours ((12,241 disputes × 10 minutes of 
burden/dispute) ÷ 60 minutes/hour). 

Disclosure 

(a) Warrantors’ Disclosure Burden 

Similar to 2017, staff has determined 
that it would be appropriate to account 
for the disclosure burden as it relates to 
warrantors based on two types of 
additional information that warrantors 
are required to disclose under the Rule: 
(1) Information concerning the IDSM 
and its procedures; and (2) information 
that makes consumers aware of the 
existence of the IDSM.6 

A review of the annual audits of the 
BBB AUTO LINE and the NCDS 
indicates that there are approximately 
twenty-three automobile manufacturers 
covered by the Rule. Staff assumes that 
each manufacturer spends an average of 
thirty hours a year creating, revising, 
and distributing the informational 
materials necessary to comply with the 
Rule, resulting in an annual disclosure 
burden of 690 hours (23 manufacturers 
× 30 hours). 

(b) IDSMs’ Disclosure Burden 

Under the Rule, the IDSMs are 
required to provide to interested 
consumers, upon request, copies of the 
various types of information the IDSM 
possesses, including its annual audits. 
In addition, consumers who have filed 
disputes with the IDSM also have a right 
to copies of their records. IDSMs are 
permitted to charge for providing both 
types of information. 

Based on discussions with 
representatives of the two IDSMs, staff 
estimates that the burden imposed by 
these disclosure requirements is 
approximately 179 hours per year. This 
estimate draws from the average number 
of disputes closed each year with the 
IDSMs (12,241) and the assumption that 
twenty percent of consumers request 
copies of the records pertaining to their 
disputes (approximately 2,448 

disputes).7 Staff estimates that copying 
such records would require 
approximately 5 minutes per dispute.8 
Staff estimates a total disclosure burden 
of approximately 204 hours ((2,448 
disputes × 5 minutes of burden/dispute) 
÷ 60 minutes/hour) for the IDSMs. 

Accordingly, the total PRA-related 
annual hours burden attributed to the 
Rule is approximately 9,055 (6,121 
hours for recordkeeping plus 2,040 
hours for reporting plus 690 hours for 
warrantors’ disclosures and 204 hours 
for IDSM disclosures). 

Total annual labor cost: $209,595. 
Recordkeeping: Staff assumes that 

IDSMs use clerical staff to comply with 
the recordkeeping requirements 
contained in the Rule at an hourly rate 
of approximately $17. Thus, the labor 
cost associated with the 6,121 annual 
burden hours for recordkeeping is 
approximately $104,057 (6,121 burden 
hours × $17 per hour 9). 

Reporting: Staff assumes that IDSMs 
also use clerical support staff at an 
hourly rate of $17 to comply with the 
reporting requirements. Thus, the labor 
cost associated with the 2,040 annual 
burden hours for reporting is 
approximately $34,680 (2,040 burden 
hours × $17 per hour). 

Disclosure: Staff assumes that the 
work required to comply with the 
warrantors’ disclosure requirements 
entails an equal mix of legal, clerical, 
and graphic design work. Staff assumes 
that one third of the total disclosure 
hours for warrantors (230 hours) require 
legal work at a rate of $250 per hour, 
one third require graphic design at a rate 
of $26 per hour, and one third require 
clerical work at a rate of $17 per hour. 
This results in a disclosure labor burden 
of $67,390 for warrantors ((230 × $250) 
+ (230 × $26) + (230 × $17)). 

In addition, staff assumes that IDSMs 
use clerical support at an hourly rate of 
$17 to reproduce records and, therefore, 
the labor cost associated with the 204 
annual hours of disclosure burden for 
IDSMs is approximately $3,468 (204 
burden hours × $17 per hour). 

Accordingly, the combined total 
annual labor cost for PRA-related 
burden under the Rule is approximately 
$209,595 ($104,057 for recordkeeping + 
$34,680 for reporting + $70,858 for 
disclosures). 

Total annual capital or other non- 
labor costs: $314,566. 
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10 This estimate assumes each dispute is 
associated with one consumer. 11 See FTC Rule 4.9(c). 

Total capital and start-up costs: The 
Rule imposes no appreciable current 
capital or start-up costs. The vast 
majority of warrantors have already 
developed systems to retain the records 
and provide the disclosures required by 
the Rule. Rule compliance does not 
require the use of any capital goods, 
other than ordinary office equipment, to 
which providers already have access. 

The Rule imposes one additional cost 
on IDSMs operating under the rule, 
which is the annual audit requirement. 
According to representatives of the 
IDSMs, the vast majority of costs 
associated with this requirement consist 
of the fees paid to the auditors and their 
staffs. Representatives of the IDSMs 
previously estimated a combined cost of 
$300,000 associated with the audits. 
Staff retains that estimate. 

Other non-labor costs: As discussed 
above, staff assumes that approximately 
twenty percent of dispute files 
(approximately 2,448 files) are 
requested by consumers. Staff also 
estimates that only five percent of 
consumers will request a copy of the 
IDSM’s audit report (approximately 612 
audit reports).10 Staff bases this 
assumption on the number of consumer 
requests received by the IDSMs in the 
past and the fact that the IDSMs’ annual 
audits are available online. Staff 
estimates that the average dispute- 
related file contains 35 pages and a 
typical annual audit file contains 
approximately 200 pages. Staff estimates 
copying costs of 7 cents per page. 

Thus, the total annual copying cost 
for dispute-related files is 
approximately $5,998 (35 pages per file 
× $0.07 per page × 2,448 disputes) and 
the total annual copying cost for annual 
audit reports is approximately $8,568 
(200 pages per audit report × $0.07 per 
page × 612 audit reports). Accordingly, 
the total cost attributed to copying 
under the Rule is approximately 
$14,566. 

Thus, the total non-labor cost under 
the Rule is approximately $314,566 
($300,000 for auditor fees + $14,566 for 
copying costs). 

Request for Comments 
Pursuant to Section 3506(c)(2)(A) of 

the PRA, the FTC invites comments on: 
(1) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information, including the validity of 

the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of maintaining records, 
providing reports to the government and 
providing disclosures to consumers. All 
comments must be received on or before 
May 15, 2020. 

You can file a comment online or on 
paper. For the FTC to consider your 
comment, we must receive it on or 
before May 15, 2020. Write ‘‘Dispute 
Settlement Rule; PRA Comment: FTC 
File No. P072108’’ on your comment. 
Postal mail addressed to the 
Commission is subject to delay due to 
heightened security screening. As a 
result, we encourage you to submit your 
comments online. To make sure that the 
Commission considers your online 
comment, you must file it through the 
https://www.regulations.gov website by 
following the instructions on the web- 
based form provided. Your comment— 
including your name and your state— 
will be placed on the public record of 
this proceeding, including the https://
www.regulations.gov website. 

If you file your comment on paper, 
write ‘‘Dispute Settlement Rule; PRA 
Comment: FTC File No. P072108’’ on 
your comment and on the envelope, and 
mail your comment to the following 
address: Federal Trade Commission, 
Office of the Secretary, 600 
Pennsylvania Avenue NW, Suite CC– 
5610 (Annex J), Washington, DC 20580, 
or deliver your comment to the 
following address: Federal Trade 
Commission, Office of the Secretary, 
Constitution Center, 400 7th Street SW, 
5th Floor, Suite 5610 (Annex J), 
Washington, DC 20024. If possible, 
submit your paper comment to the 
Commission by courier or overnight 
service. 

Because your comment will be placed 
on the public record, you are solely 
responsible for making sure that your 
comment does not include any sensitive 
or confidential information. In 
particular, your comment should not 
include any sensitive personal 
information, such as your or anyone 
else’s Social Security number; date of 
birth; driver’s license number or other 
state identification number, or foreign 
country equivalent; passport number; 
financial account number; or credit or 
debit card number. You are also solely 
responsible for making sure that your 
comment does not include any sensitive 
health information, such as medical 
records or other individually 
identifiable health information. In 
addition, your comment should not 
include any ‘‘trade secret or any 
commercial or financial information 

which . . . is privileged or 
confidential’’—as provided by Section 
6(f) of the FTC Act, 15 U.S.C. 46(f), and 
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2)— 
including in particular competitively 
sensitive information such as costs, 
sales statistics, inventories, formulas, 
patterns, devices, manufacturing 
processes, or customer names. 

Comments containing material for 
which confidential treatment is 
requested must be filed in paper form, 
must be clearly labeled ‘‘Confidential,’’ 
and must comply with FTC Rule 4.9(c). 
In particular, the written request for 
confidential treatment that accompanies 
the comment must include the factual 
and legal basis for the request, and must 
identify the specific portions of the 
comment to be withheld from the public 
record.11 Your comment will be kept 
confidential only if the General Counsel 
grants your request in accordance with 
the law and the public interest. Once 
your comment has been posted publicly 
at www.regulations.gov, we cannot 
redact or remove your comment unless 
you submit a confidentiality request that 
meets the requirements for such 
treatment under FTC Rule 4.9(c), and 
the General Counsel grants that request. 

The FTC Act and other laws that the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. The Commission will 
consider all timely and responsive 
public comments that it receives on or 
before May 15, 2020. You can find more 
information, including routine uses 
permitted by the Privacy Act, in the 
Commission’s privacy policy, at https:// 
www.ftc.gov/site-information/privacy- 
policy. 

Josephine Liu, 
Assistant General Counsel for Legal Counsel. 
[FR Doc. 2020–05266 Filed 3–13–20; 8:45 am] 

BILLING CODE 6750–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Notice of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended, and the Determination of 
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the Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, CDC, pursuant to 
Public Law 92–463. The grant 
applications and the discussions could 
disclose confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the grant applications, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Name of Committee: Disease, 
Disability, and Injury Prevention and 
Control Special Emphasis Panel (SEP)— 
GH16–003, Conducting Public Health 
Research in Thailand: technical 
collaboration with the Ministry of 
Public Health in the Kingdom of 
Thailand (MOPH); GH19–003, 
Advancing Infectious Disease Detection 
and Response in Senegal; GH19–005, 
Advancing Public Health Research in 
Bangladesh; GH19–006, Advancing 
Infectious Disease Detection and 
Response in Indonesia; GH19–008, 
Acute Febrile Illness in Uganda; GH19– 
009, Advancing Infectious Disease 
Detection and Response in Viet Nam; 
and GH19–010, Advancing Disease 
Detection and Response in Nigeria. 

Date: April 21, 2020 
Time: 9:00 a.m.—2:00 p.m., EDT 
Place: Teleconference. 
Agenda: To review and evaluate grant 

applications. 
For Further Information Contact: 

Hylan Shoob, Ph.D., Scientific Review 
Officer, Center for Global Health, CDC, 
1600 Clifton Road NE, Atlanta, Georgia 
30329–4027, Telephone (404) 639–4796; 
HShoob@cdc.gov. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2020–05262 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–20–20KW; Docket No. CDC–2020– 
0030] 

Proposed Data Collection Submitted 
for Public Comment and 
Recommendations 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 
ACTION: Notice with comment period. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), as part of 
its continuing effort to reduce public 
burden and maximize the utility of 
government information, invites the 
general public and other Federal 
agencies the opportunity to comment on 
a proposed and/or continuing 
information collection, as required by 
the Paperwork Reduction Act of 1995. 
This notice invites comment on a 
proposed information collection project 
titled School Health Profiles Test-Retest 
Reliability Study. CDC is requesting a 
one-year approval to conduct the School 
Health Profiles Test-Retest Reliability 
Study, a study to test the reliability of 
the data collected through the School 
Health Profiles questionnaires 
administered by state and local agencies 
to principals and lead health education 
teachers in public secondary schools 
containing at least one of grades 6 
through 12 in the United States. 
DATES: CDC must receive written 
comments on or before May 15, 2020. 
ADDRESSES: You may submit comments, 
identified by Docket No. CDC–2020– 
0030 by any of the following methods: 

• Federal eRulemaking Portal: 
Regulations.gov. Follow the instructions 
for submitting comments. 

• Mail: Jeffrey M. Zirger, Information 
Collection Review Office, Centers for 
Disease Control and Prevention, 1600 
Clifton Road NE, MS–D74, Atlanta, 
Georgia 30329. 

Instructions: All submissions received 
must include the agency name and 
Docket Number. CDC will post, without 
change, all relevant comments to 
Regulations.gov. 

Please note: Submit all comments 
through the Federal eRulemaking portal 
(regulations.gov) or by U.S. mail to the 
address listed above. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the information collection plan and 
instruments, contact Jeffrey M. Zirger, 

Information Collection Review Office, 
Centers for Disease Control and 
Prevention, 1600 Clifton Road NE, MS– 
D74, Atlanta, Georgia 30329; phone: 
404–639–7570; Email: omb@cdc.gov. 
SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3501–3520), Federal agencies 
must obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. In addition, the PRA also 
requires Federal agencies to provide a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each new 
proposed collection, each proposed 
extension of existing collection of 
information, and each reinstatement of 
previously approved information 
collection before submitting the 
collection to the OMB for approval. To 
comply with this requirement, we are 
publishing this notice of a proposed 
data collection as described below. 

The OMB is particularly interested in 
comments that will help: 

1. Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

2. Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

3. Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

4. Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 

5. Assess information collection costs. 

Proposed Project 
School Health Profiles Test-Retest 

Reliability Study—New—National 
Center for HIV/AIDS, Viral Hepatitis, 
STD, and TB Prevention (NCHHSTP), 
Centers for Disease Control and 
Prevention (CDC). 

Background and Brief Description 
The purpose of this request is to 

obtain OMB approval to conduct the 
School Health Profiles Test-Retest 
Reliability Study to establish the 
reliability of the School Health Profiles 
(‘‘Profiles’’). Profiles is a system of 
school-based surveys conducted by state 
and local education and health agencies 
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among school principals and lead health 
education teachers at the secondary 
school level to assess school health 
policies and practices related to health 
education, physical education and 
physical activity, tobacco use 
prevention, nutrition, school-based 
health services, family and community 
involvement in school health, and 
school health coordination. CDC seeks a 
one-year approval to conduct the School 
Health Profiles Test-Retest Reliability 
Study. 

Profiles surveys are administered 
widely. In 2018, 48 states, 21 large 
urban school districts, and two 
territories conducted School Health 
Profiles. Across all of these 
jurisdictions, questionnaires were 
completed by approximately 10,000 

principals and by approximately 9,000 
lead health education teachers. States 
and large urban school districts use 
Profiles as a data source for performance 
measures for two Centers for Disease 
Control and Prevention cooperative 
agreements: CDC–RFA–PS18–1807, 
Promoting Adolescent Health Through 
School-Based HIV Prevention (PS18– 
1807), and CDC–RFA–DP18–1801 
Improving Student Health and 
Academic Achievement Through 
Nutrition, Physical Activity and the 
Management of Chronic Conditions in 
Schools (DP18–1801). No other 
surveillance system measures school 
health policies and programs 
nationwide. 

Between September and December of 
2020, approximately 200 principals and 

200 lead health education teachers from 
regular public secondary schools in the 
United States containing at least one of 
grades six through 12 will complete 
both a Time 1 and Time 2 Profiles 
questionnaire. Five questions will be 
added at the end of both the principal 
and lead health education teacher 
questionnaires at the Time 2 
administration to gather data on why 
responses to the same questions may 
have changed or stayed the same 
between the two administrations. The 
table below reports the number of 
respondents annualized over the one- 
year project period. There are no costs 
to respondents except their time. The 
total estimated annualized burden hours 
are 686. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Respondent Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 
(in hours) 

Total burden 
(in hours) 

School Principal ................................ School Principal Questionnaire Time 
1.

200 1 45/60 150 

School Principal ................................ Nonresponse follow-up call .............. 150 1 5/60 13 
School Principal ................................ School Principal Questi\onnaire 

Time 2.
200 1 50/60 167 

School Principal ................................ Nonresponse follow-up call .............. 150 1 5/60 13 
Lead Health Education Teacher ....... Lead Health Education Teacher 

Questionnaire Time 1.
200 1 45/60 150 

Lead Health Education Teacher ....... Nonresponse follow-up call .............. 150 1 5/60 13 
Lead Health Education Teacher ....... Lead Health Education Teacher 

Questionnaire Time 2.
200 1 50/60 167 

Lead Health Education Teacher ....... Nonresponse follow-up call .............. 150 1 5/60 13 

Total ........................................... ........................................................... ........................ ........................ ........................ 686 

Jeffrey M. Zirger, 
Lead, Information Collection Review Office, 
Office of Scientific Integrity, Office of Science, 
Centers for Disease Control and Prevention. 
[FR Doc. 2020–05313 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–20–1208] 

Agency Forms Undergoing Paperwork 
Reduction Act Review 

In accordance with the Paperwork 
Reduction Act of 1995, the Centers for 
Disease Control and Prevention (CDC) 
has submitted the information 
collection request titled The National 
Health and Nutrition Examination 
Survey (NHANES) to the Office of 
Management and Budget (OMB) for 
review and approval. CDC previously 

published a ‘‘Proposed Data Collection 
Submitted for Public Comment and 
Recommendations’’ notice on December 
6, 2019 to obtain comments from the 
public and affected agencies. CDC 
received one comment related to the 
previous notice. This notice serves to 
allow an additional 30 days for public 
and affected agency comments. 

CDC will accept all comments for this 
proposed information collection project. 
The Office of Management and Budget 
is particularly interested in comments 
that: 

(a) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(b) Evaluate the accuracy of the 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(c) Enhance the quality, utility, and 
clarity of the information to be 
collected; 

(d) Minimize the burden of the 
collection of information on those who 
are to respond, including, through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses; and 

(e) Assess information collection 
costs. 

To request additional information on 
the proposed project or to obtain a copy 
of the information collection plan and 
instruments, call (404) 639–7570 or 
send an email to omb@cdc.gov. Direct 
written comments and/or suggestions 
regarding the items contained in this 
notice to the Attention: CDC Desk 
Officer, Office of Management and 
Budget, 725 17th Street NW, 
Washington, DC 20503 or by fax to (202) 
395–5806. Provide written comments 
within 30 days of notice publication. 
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Proposed Project 

Developmental Projects to Improve 
the National Health and Nutrition 
Examination Survey and Related 
Programs, (OMB Control No. 0920–1208 
Exp. 12/31/2020)—Revision — National 
Center for Health Statistics (NCHS), 
Centers for Disease Control and 
Prevention (CDC). 

Background and Brief Description 

Section 306 of the Public Health 
Service (PHS) Act (42 U.S.C. 242k), as 
amended, authorizes that the Secretary 
of Health and Human Services (DHHS), 
acting through NCHS, shall collect 
statistics on the extent and nature of 
illness and disability; environmental, 
social and other health hazards; and 
determinants of health of the population 
of the United States. The Division of 
Health and Nutrition Examination 
Surveys (DHNES) has conducted 
national surveys and related projects 
periodically between 1970 and 1994, 
and continuously since 1999. 

The mission of DHNES programs is to 
produce descriptive statistics which 
measure the health and nutrition status 
of the general population. The 
continuous operation of DHNES 
programs presents unique challenges in 
testing new survey content and 
activities, such as outreach or 
participant screening. 

In 2023 and beyond, NHANES may 
need to implement changes to the 
survey such as sample design, outreach 
activities, procedures, content, 
protocols, methods and settings in 
which the survey is conducted. The 
survey may also need to collaborate 
more closely with other public health 
surveys and programs, both within 
NCHS/CDC and with outside 
organizations. Such changes may be 
needed to respond to declines in 
response rate, adapt to changes in 
technology and address future public 
health needs. To prepare for such 
change, the program may need to do 
more testing than in past cycles. This 
request includes an increase in number 

of participants and burden hours for 
Developmental Projects & Focus Group 
activities. It also expands the types of 
participants covered by this generic 
request to include ‘‘current or past 
participants of other NCHS surveys/ 
programs/projects’’ and ‘‘individuals 
eligible to be participants of other NCHS 
surveys/programs/projects, but who did 
not actually screen in’’. 

This generic revision request covers 
developmental projects to help evaluate 
and enhance DHNES existing and 
proposed data collection activities to 
increase research capacity and improve 
data quality. The information collected 
through this Generic Information 
Collection Request will not be used to 
make generalizable statements about the 
population of interest or to inform 
public policy; however, methodological 
findings from these projects may be 
reported. 

The purpose and use of projects under 
this NHANES generic clearance would 
include developmental projects 
necessary for activities such as testing 
new procedures, equipment, technology 
and approaches that are going to be 
folded into NHANES or other NCHS 
programs; designing and testing 
examination components or survey 
questions; creating new studies, 
including biomonitoring and clinical 
measures; creating new cohorts, 
including a pregnancy and/or a birth— 
24 month cohort; testing of the cognitive 
and interpretive aspects of survey 
methodology; feasibility testing of 
proposed new components or 
modifications to existing components; 
testing of human-computer interfaces/ 
usability; assessing the acceptability of 
proposed NHANES components among 
likely participants; testing alternative 
approaches to existing NHANES 
procedures, including activities related 
to improving nonresponse; testing the 
use of or variations/adjustments in 
incentives; testing content of web based 
surveys; testing the feasibility of 
obtaining bodily fluid specimens (blood, 
urine, semen, saliva, breastmilk) and 
tissue sample (swabs); testing digital 

imaging technology and related 
procedures (e.g., retinal scan, liver 
ultrasound, Dual-energy X-ray 
absorptiometry (DEXA), prescription 
and over-the-counter dietary 
supplements bottles); testing the 
feasibility of and procedure/processes 
for accessing participant’s medical 
records from healthcare settings (e.g., 
hospitals and physician offices); testing 
the feasibility and protocols for home 
examination measurements; testing 
survey materials and procedures to 
improve response rates, including 
changes to advance materials and 
protocols, changes to the incentive 
structure, introduction of new and 
timely outreach and awareness 
procedures including the use of social 
media; conducting crossover studies; 
creating and testing digital survey 
materials; and conducting customer 
satisfaction assessments. 

The types of participants covered by 
the NHANES generic may include 
current or past NHANES participants; 
family or household members of 
NHANES participants; individuals 
eligible to be participants in NHANES, 
but who did not screen into the actual 
survey; convenience samples; 
volunteers; subject matter experts or 
consultants such as survey 
methodologist, academic researchers, 
clinicians or other health care providers; 
NHANES data or website users; 
members of the general public or 
individuals abroad who would be part 
of a collaborative development project 
or projects between NCHS and related 
public health agencies in the U.S. and/ 
or abroad. 

The type of participants involved in a 
given developmental project would be 
determined by the nature of the project. 
The details of each project will be 
included in the specific GenIC 
submissions. Participation is voluntary 
and confidential. There is no cost to 
respondents other than their time. We 
are requesting a three-year approval, 
with 59,465 annualized hours of 
burden. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Type of respondents Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 
(in hours) 

Individuals or households ............................... Developmental Projects & Focus Group doc-
uments.

35,000 1 90/60 

Volunteers ....................................................... Developmental Projects & Focus Group doc-
uments.

300 1 90/60 

Individuals or households, Volunteers, 
NHANES Participants.

24-hour developmental projects ..................... 200 1 25 

NHANES participants ...................................... Developmental Projects ................................. 1,000 1 90/60 
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ESTIMATED ANNUALIZED BURDEN HOURS—Continued 

Type of respondents Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 
(in hours) 

Subject Matter Experts ................................... Focus Group/ Developmental Project Docu-
ments.

15 1 1 

Jeffrey M. Zirger, 
Lead, Information Collection Review Office, 
Office of Scientific Integrity, Office of Science, 
Centers for Disease Control and Prevention. 
[FR Doc. 2020–05314 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Disease, Disability, and Injury 
Prevention and Control Special 
Emphasis Panel (SEP)—CE–20–003, 
Research Grants for Preventing 
Violence and Violence Related Injury; 
Amended Notice of Meeting 

Notice is hereby given of a change in 
the meeting of the Disease, Disability, 
and Injury Prevention and Control 
Special Emphasis Panel (SEP)—CE–20– 
003, Research Grants for Preventing 
Violence and Violence Related Injury; 
April 1–2, 2020, 8:30 a.m.-5:00 p.m., 
EDT, in the original FRN. 

Embassy Suites Buckhead, 3285 
Peachtree Road NE, Atlanta, GA 30305, 
which was published in the Federal 
Register on February 11, 2020, Volume 
85, Number 28, pages 7760–7761. 

The meeting is being amended to 
change to a virtual meeting. The 
meeting is closed to the public. 

FOR FURTHER INFORMATION CONTACT: 
Kimberly Leeks, Ph.D., M.P.H., 
Scientific Review Official, NCIPC, CDC, 
4770 Buford Highway NE, Building 106, 
MS S106–9, Atlanta, Georgia 30341, 
telephone (770) 488–6562; KLeeks@
cdc.gov. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 

Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2020–05257 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Advisory Committee on Breast Cancer 
in Young Women (ACBCYW) 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 

ACTION: Notice of meeting. 

SUMMARY: In accordance with the 
Federal Advisory Committee Act, the 
CDC announces the following meeting 
for the Advisory Committee on Breast 
Cancer in Young Women (ACBCYW). 
This meeting is open to the public, 
limited only by audio and web 
conference lines (80 audio and web 
conference lines are available). The 
public is welcome to listen to the 
meeting by accessing the teleconference 
number 1–888–606–5944, and the 
passcode is 8340472, (80 lines are 
available). The web conference access is 
https://adobeconnect.cdc.gov/ 
rwa641n3jrry/. Online Registration 
Required: All ACBCYW meeting 
participants must register for the 
meeting online at least 5 business days 
in advance at https://wwwdev.cdc.gov/ 
cancer/breast/what_cdc_is_doing/ 
conference.htm. Please complete all the 
required fields before submitting your 
registration and submit no later than 
May 7, 2020. 

DATES: The meeting will be held on May 
13, 2020, from 8:00 a.m. to 1:00 p.m., 
EDT. 

ADDRESSES: The teleconference access is 
1–888–606–5944, and the passcode is 
8340472. The web conference access is 
https://adobeconnect.cdc.gov/ 
rwa641n3jrry/. 

FOR FURTHER INFORMATION CONTACT: 
Jeremy McCallister, Designated Federal 
Officer, National Center for Chronic 
Disease Prevention and Health 
Promotion, CDC, 4770 Buford Highway 
NE, Mailstop S107–4, Atlanta, Georgia 
30341; Telephone: (404) 639–7989, Fax: 
(770) 488–4760; Email: acbcyw@
cdc.gov. 

SUPPLEMENTARY INFORMATION: 
Purpose: The committee provides 

advice and guidance to the Secretary, 
HHS; the Assistant Secretary for Health; 
and the Director, CDC, regarding the 
formative research, development, 
implementation and evaluation of 
evidence-based activities designed to 
prevent breast cancer (particularly 
among those at heightened risk) and 
promote the early detection and support 
of young women who develop the 
disease. The advice provided by the 
Committee will assist in ensuring 
scientific quality, timeliness, utility, and 
dissemination of credible appropriate 
messages and resource materials. 

Matters To Be Considered: The agenda 
will include discussions on current 
topics related to breast cancer in young 
women. These will include Mental/ 
Behavioral Health, Sexual Health, 
Genetics and Genomics, and Provider 
Engagement. Agenda items are subject 
to change as priorities dictate. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2020–05259 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Healthcare Infection Control Practices 
Advisory Committee (HICPAC); 
Amended Notice of Meeting 

Notice is hereby given of a change in 
the meeting of the Healthcare Infection 
Control Practices Advisory Committee 
(HICPAC); March 5, 2020, from 9:00 
a.m. to 5:00 p.m., EST, and March 6, 
2020, from 9:00 a.m. to 12:00 p.m., EST. 
Centers for Disease Control and 
Prevention, Global Communications, 
Center, Building 19, Auditorium B, 1600 
Clifton Road NE, Atlanta, Georgia 
30329–4027, and teleconference at 1– 
800–857–2850, passcode: 2622054, 
which was published in the Federal 
Register on January 6, 2020 Volume 85, 
Number 3, page 506. 

The meeting will now be held via 
teleconference only on March 5, 2020, 
from 9:00 a.m. to 1:00 p.m., EST. A total 
of 200 lines will be available. The 
public is welcome to listen to the 
meeting by dialing 1–800–857–2850, 
and the passcode is 2622054. 

For Further Information Contact: Koo- 
Whang Chung, M.P.H., HICPAC, 
Division of Healthcare Quality 
Promotion, NCEZID, CDC, l600 Clifton 
Road NE, Mailstop H16–3, Atlanta, 
Georgia 30329–4027; Telephone: (404) 
498–0730; Email: hicpac@cdc.gov. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2020–05260 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Disease, Disability, and Injury 
Prevention and Control Special 
Emphasis Panel (SEP)—RFA–CE–20– 
001, Evaluating Practiced-Based 
Programs, Policies, and Practices 
From CDC’s Rape Prevention 
Education Program; Amended Notice 
of Meeting 

Notice is hereby given of a change in 
the meeting of the Disease, Disability, 
and Injury Prevention and Control 
Special Emphasis Panel (SEP)—RFA– 
CE–20–001, Evaluating Practiced-based 
Programs, Policies, and Practices from 
CDC’s Rape Prevention Education 
Program; April 29–30, 2020, 8:30 a.m.– 
5:30 p.m., EDT, in the original FRN. 

Embassy Suites Buckhead, 3285 
Peachtree Road NE, Atlanta, Georgia 
30305, which was published in the 
Federal Register on February 28, 2020, 
Volume 85, Number 40, pages 11992— 
11993. 

The meeting is being amended to a 
virtual meeting. The meeting is closed 
to the public. 

For Further Information Contact: 
Kimberly Leeks, Ph.D., M.P.H., 
Scientific Review Official, NCIPC, CDC, 
4770 Buford Highway NE, Building 106, 
MS S106–9, Atlanta, Georgia 30341, 
Telephone: (770) 488–6562, KLeeks@
cdc.gov. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2020–05258 Filed 3–13–20; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Notice of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 

amended, notice is hereby given of the 
following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended, and the Determination of 
the Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, CDC, pursuant to 
Public Law 92–463. The grant 
applications and the discussions could 
disclose confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the grant applications, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Name of Committee: Disease, Disability, 
and Injury Prevention and Control Special 
Emphasis Panel (SEP)— GH20–001, Develop, 
Implement, and Evaluate Evidence-based, 
Innovative Approaches to Prevent, Find, and 
Cure Tuberculosis in High-Burden Settings; 
GH20–002, Malaria Operations Research to 
Improve Malaria Control and Reduce 
Morbidity and Mortality in Western Kenya; 
GH20–003, Conducting Public Health 
Research in Colombia; GH20–004, 
Conducting Public Health Research in 
Georgia; and GH20–005, Conducting Public 
Health Research in South America. 

Date: April 14–16, 2020. 
Time: 9:00a.m.–2:00p.m., EDT. 
Place: Teleconference. 
Agenda: To review and evaluate grant 

applications. 
For Further Information Contact: Hylan 

Shoob, Ph.D., Scientific Review Officer, 
Center for Global Health, CDC, 1600 Clifton 
Road NE, Atlanta, Georgia 30329–4027, 
Telephone (404) 639–4796; HShoob@cdc.gov. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2020–05263 Filed 3–13–20; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2017–D–6580] 

Drug Products Labeled as 
Homeopathic; Draft Guidance for Food 
and Drug Administration Staff and 
Industry; Extension of Comment 
Period 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice of availability; extension 
of comment period. 

SUMMARY: The Food and Drug 
Administration (FDA or Agency) is 
extending the comment period for the 
notice entitled ‘‘Drug Products Labeled 
as Homeopathic; Draft Guidance for 
Food and Drug Administration Staff and 
Industry’’ that appeared in the Federal 
Register of October 25, 2019. The 
Agency is taking this action to allow 
interested persons additional time to 
submit comments. 
DATES: FDA is extending the comment 
period on the notice published October 
25, 2019 (84 FR 57441), and extended 
on January 8, 2020 (85 FR 918). Submit 
either electronic or written comments 
on the draft guidance by May 23, 2020, 
to ensure that the Agency considers 
your comment on this draft guidance 
before it begins work on the final 
version of the guidance. 
ADDRESSES: You may submit comments 
on any guidance at any time as follows: 

Electronic Submissions 
Submit electronic comments in the 

following way: 
• Federal eRulemaking Portal: 

https://www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments submitted electronically, 
including attachments, to https://
www.regulations.gov will be posted to 
the docket unchanged. Because your 
comment will be made public, you are 
solely responsible for ensuring that your 
comment does not include any 
confidential information that you or a 
third party may not wish to be posted, 
such as medical information, your or 
anyone else’s Social Security number, or 
confidential business information, such 
as a manufacturing process. Please note 
that if you include your name, contact 
information, or other information that 
identifies you in the body of your 
comments, that information will be 
posted on https://www.regulations.gov. 

• If you want to submit a comment 
with confidential information that you 
do not wish to be made available to the 
public, submit the comment as a 

written/paper submission and in the 
manner detailed (see ‘‘Written/Paper 
Submissions’’ and ‘‘Instructions’’). 

Written/Paper Submissions 
Submit written/paper submissions as 

follows: 
• Mail/Hand Delivery/Courier (for 

written/paper submissions): Dockets 
Management Staff (HFA–305), Food and 
Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852. 

• For written/paper comments 
submitted to the Dockets Management 
Staff, FDA will post your comment, as 
well as any attachments, except for 
information submitted, marked and 
identified, as confidential, if submitted 
as detailed in ‘‘Instructions.’’ 

Instructions: All submissions received 
must include the Docket No. FDA– 
2017–D–6580 for ‘‘Drug Products 
Labeled as Homeopathic.’’ Received 
comments will be placed in the docket 
and, except for those submitted as 
‘‘Confidential Submissions,’’ publicly 
viewable at https://www.regulations.gov 
or at the Dockets Management Staff 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

• Confidential Submissions—To 
submit a comment with confidential 
information that you do not wish to be 
made publicly available, submit your 
comments only as a written/paper 
submission. You should submit two 
copies total. One copy will include the 
information you claim to be confidential 
with a heading or cover note that states 
‘‘THIS DOCUMENT CONTAINS 
CONFIDENTIAL INFORMATION.’’ The 
Agency will review this copy, including 
the claimed confidential information, in 
its consideration of comments. The 
second copy, which will have the 
claimed confidential information 
redacted/blacked out, will be available 
for public viewing and posted on 
https://www.regulations.gov. Submit 
both copies to the Dockets Management 
Staff. If you do not wish your name and 
contact information to be made publicly 
available, you can provide this 
information on the cover sheet and not 
in the body of your comments and you 
must identify this information as 
‘‘confidential.’’ Any information marked 
as ‘‘confidential’’ will not be disclosed 
except in accordance with 21 CFR 10.20 
and other applicable disclosure law. For 
more information about FDA’s posting 
of comments to public dockets, see 80 
FR 56469, September 18, 2015, or access 
the information at: https://www.govinfo.
gov/content/pkg/FR-2015-09-18/pdf/
2015-23389.pdf. 

Docket: For access to the docket to 
read background documents or the 
electronic and written/paper comments 

received, go to https://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Dockets Management 
Staff, 5630 Fishers Lane, Rm. 1061, 
Rockville, MD 20852. 

Submit written requests for single 
copies of the draft guidance to the 
Division of Drug Information, Center for 
Drug Evaluation and Research, Food 
and Drug Administration, 10001 New 
Hampshire Ave., Hillandale Building, 
4th Floor, Silver Spring, MD 20993– 
0002; or to the Office of 
Communication, Outreach and 
Development, Center for Biologics 
Evaluation and Research, Food and 
Drug Administration, 10903 New 
Hampshire Ave., Bldg. 71, Rm. 3128, 
Silver Spring, MD 20993–0002. Send 
one self-addressed adhesive label to 
assist that office in processing your 
requests. See the SUPPLEMENTARY 
INFORMATION section for electronic 
access to the draft guidance document. 
FOR FURTHER INFORMATION CONTACT: 
Elaine Lippmann, Center for Drug 
Evaluation and Research, Food and 
Drug Administration, 10903 New 
Hampshire Ave., Bldg. 51, Rm. 6238, 
Silver Spring, MD 20993, 301–796– 
3600; or Stephen Ripley, Center for 
Biologics Evaluation and Research, 
Food and Drug Administration, 10903 
New Hampshire Ave., Bldg. 71, Rm. 
7301, Silver Spring, MD 20993, 240– 
402–7911. 
SUPPLEMENTARY INFORMATION: 

I. Background 

In the Federal Register on October 25, 
2019 (84 FR 57441), FDA published a 
notice with a 90-day comment period to 
request comments on the revised draft 
guidance for industry and staff entitled 
‘‘Drug Products Labeled as 
Homeopathic.’’ In the Federal Register 
on January 8, 2020 (85 FR 918), FDA 
published a notice extending the 
comment period for 60 days until March 
23, 2020. FDA is extending the 
comment period for an additional 60 
days, in response to a request from a 
stakeholder, until May 23, 2020. The 
Agency believes that a 60-day extension 
allows adequate time for interested 
persons to submit comments without 
significantly delaying publication of the 
final version of the guidance. 

II. Electronic Access 

Persons with access to the internet 
may obtain the draft guidance at either 
https://www.fda.gov/Drugs/Guidance
ComplianceRegulatoryInformation/
Guidances/default.htm, https:// 
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www.fda.gov/BiologicsBloodVaccines/
GuidanceComplianceRegulatory
Information/Guidances/default.htm, or 
https://www.regulations.gov. 

Dated: March 11, 2020. 
Lowell J. Schiller, 
Principal Associate Commissioner for Policy. 
[FR Doc. 2020–05318 Filed 3–13–20; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2019–D–0065] 

Competitive Generic Therapies; 
Guidance for Industry; Availability 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice of availability. 

SUMMARY: The Food and Drug 
Administration (FDA or Agency) is 
announcing the availability of a final 
guidance for industry entitled 
‘‘Competitive Generic Therapies.’’ This 
guidance provides a description of the 
process that applicants should follow to 
request designation of a drug as a 
competitive generic therapy (CGT) and 
the criteria for designating a drug as a 
CGT. In addition, this guidance includes 
information on the actions that FDA 
may take to expedite the development 
and review of an abbreviated new drug 
application (ANDA) for a drug 
designated as a CGT. Further, this 
guidance provides information on how 
FDA implements the statutory provision 
for a 180-day exclusivity period for 
certain first approved applicants that 
submit ANDAs for drugs designated as 
a CGT. This guidance finalizes the draft 
guidance of the same title dated 
February 19, 2019. 
DATES: The announcement of the 
guidance is published in the Federal 
Register on March 16, 2020. 
ADDRESSES: You may submit either 
electronic or written comments on 
Agency guidances at any time as 
follows: 

Electronic Submissions 

Submit electronic comments in the 
following way: 

• Federal eRulemaking Portal: 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments submitted electronically, 
including attachments, to https://
www.regulations.gov will be posted to 
the docket unchanged. Because your 
comment will be made public, you are 
solely responsible for ensuring that your 

comment does not include any 
confidential information that you or a 
third party may not wish to be posted, 
such as medical information, your or 
anyone else’s Social Security number, or 
confidential business information, such 
as a manufacturing process. Please note 
that if you include your name, contact 
information, or other information that 
identifies you in the body of your 
comments, that information will be 
posted on https://www.regulations.gov. 

• If you want to submit a comment 
with confidential information that you 
do not wish to be made available to the 
public, submit the comment as a 
written/paper submission and in the 
manner detailed (see ‘‘Written/Paper 
Submissions’’ and ‘‘Instructions’’). 

Written/Paper Submissions 
Submit written/paper submissions as 

follows: 
• Mail/Hand Delivery/Courier (for 

written/paper submissions): Dockets 
Management Staff (HFA–305), Food and 
Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852. 

• For written/paper comments 
submitted to the Dockets Management 
Staff, FDA will post your comment, as 
well as any attachments, except for 
information submitted, marked and 
identified, as confidential, if submitted 
as detailed in ‘‘Instructions.’’ 

Instructions: All submissions received 
must include the Docket No. FDA– 
2019–D–0065 for ‘‘Competitive Generic 
Therapies.’’ Received comments will be 
placed in the docket and, except for 
those submitted as ‘‘Confidential 
Submissions,’’ publicly viewable at 
https://www.regulations.gov or at the 
Dockets Management Staff between 9 
a.m. and 4 p.m., Monday through 
Friday. 

• Confidential Submissions—To 
submit a comment with confidential 
information that you do not wish to be 
made publicly available, submit your 
comments only as a written/paper 
submission. You should submit two 
copies total. One copy will include the 
information you claim to be confidential 
with a heading or cover note that states 
‘‘THIS DOCUMENT CONTAINS 
CONFIDENTIAL INFORMATION.’’ The 
Agency will review this copy, including 
the claimed confidential information, in 
its consideration of comments. The 
second copy, which will have the 
claimed confidential information 
redacted/blacked out, will be available 
for public viewing and posted on 
https://www.regulations.gov. Submit 
both copies to the Dockets Management 
Staff. If you do not wish your name and 
contact information to be made publicly 
available, you can provide this 

information on the cover sheet and not 
in the body of your comments and you 
must identify this information as 
‘‘confidential.’’ Any information marked 
as ‘‘confidential’’ will not be disclosed 
except in accordance with 21 CFR 10.20 
and other applicable disclosure law. For 
more information about FDA’s posting 
of comments to public dockets, see 80 
FR 56469, September 18, 2015, or access 
the information at: https://
www.govinfo.gov/content/pkg/FR-2015- 
09-18/pdf/2015-23389.pdf. 

Docket: For access to the docket to 
read background documents or the 
electronic and written/paper comments 
received, go to https://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Dockets Management 
Staff, 5630 Fishers Lane, Rm. 1061, 
Rockville, MD 20852. 

You may submit comments on any 
guidance at any time (see 21 CFR 
10.115(g)(5)). 

Submit written requests for single 
copies of this guidance to the Division 
of Drug Information, Center for Drug 
Evaluation and Research, Food and 
Drug Administration, 10001 New 
Hampshire Ave., Hillandale Building, 
4th Floor, Silver Spring, MD 20993– 
0002. Send one self-addressed adhesive 
label to assist that office in processing 
your requests. See the SUPPLEMENTARY 
INFORMATION section for electronic 
access to the guidance document. 
FOR FURTHER INFORMATION CONTACT: 
Susan Levine, Center for Drug 
Evaluation and Research, Food and 
Drug Administration, 10903 New 
Hampshire Ave., Bldg. 75, Rm. 1674, 
Silver Spring, MD 20993–0002, 240– 
402–7936. 
SUPPLEMENTARY INFORMATION: 

I. Background 

FDA is announcing the availability of 
a guidance for industry entitled 
‘‘Competitive Generic Therapies.’’ This 
guidance finalizes the draft guidance of 
the same title dated February 19, 2019. 

On August 18, 2017, the FDA 
Reauthorization Act of 2017 (FDARA) 
(Pub. L. 115–52) was signed into law. 
Section 803 of FDARA amended the 
Federal Food, Drug, and Cosmetic Act to 
add section 506H (21 U.S.C. 356h), 
which established a new process to 
designate and expedite the development 
and review of certain drugs for which 
there is ‘‘inadequate generic 
competition.’’ FDA recognizes that 
various factors may influence a generic 
drug applicant’s decision to develop a 
certain drug, including drugs with 
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inadequate generic competition. For 
instance, some drugs may not attract a 
high level of interest from generic drug 
applicants if there is a limited market 
for the products and/or if the products 
are more difficult to develop. 
Nevertheless, these drugs can play an 
important role in diagnosing, treating, 
and preventing various types of diseases 
or conditions, and incentivizing generic 
competition for these products can help 
ensure that patients have access to the 
medicines they need. The provisions 
associated with CGTs are intended to 
incentivize effective development, 
efficient review, and timely market 
entry for drugs for which there is 
inadequate generic competition. 

This guidance provides a description 
of the process that applicants should 
follow to request designation of a drug 
as a CGT and the criteria for designating 
a drug as a CGT. Also, this guidance 
includes information on the actions that 
FDA may take to expedite the 
development and review of ANDAs for 
drugs designated as a CGT. These 
actions may help to clarify applicants’ 
regulatory expectations for a particular 
drug, assist applicants in developing a 
more complete submission, and 
ultimately both promote a more efficient 
and effective ANDA review process and 
help reduce the number of review cycles 
necessary to obtain ANDA approval. In 
addition, this guidance provides 
information on how FDA implements 
the 180-day exclusivity period under 
FDARA for certain first approved 
applicants that submit ANDAs for drugs 
designated as CGTs. FDARA created a 
new type of 180-day exclusivity, 
different from 180-day patent challenge 
exclusivity, for the first approved 
applicant of a drug with a CGT 
designation for which there were no 
unexpired patents or exclusivities listed 
in the Orange Book at the time of 
original submission of the ANDA. This 
new 180-exclusivity under FDARA 
(‘‘CGT exclusivity’’) is intended to 
incentivize competition for drugs that 
are not protected by a patent or 
exclusivity and for which there is 
inadequate generic competition. 

This guidance finalizes the draft 
guidance entitled ‘‘Competitive Generic 
Therapies’’ issued on February 19, 2019 
(84 FR 4826). FDA considered 
comments received on the draft 
guidance as the guidance was finalized. 
Editorial changes were made to clarify 
that each applicant should request CGT 
designation for a drug product that is 
subject of their application. We have 
also clarified that, although FDA may 
expedite development and strive to act 
on applications for drug products with 
a CGT designation prior to the Generic 

Drug User Fee Amendments (GDUFA) 
goal date, a CGT designation does not 
result in a shorter GDUFA goal date. 
Additional explanation was also added 
to note that pre-ANDA meetings may be 
granted for both complex and non- 
complex products on a case-by-case 
basis and that these meetings are 
intended to expedite development, but 
that they will not necessarily take place 
on an expedited basis. We also updated 
terminology to further delineate 180-day 
patent exclusivity from 180-day CGT 
exclusivity. Finally, editorial changes 
were made to clarify the operation of 
180-day CGT exclusivity and forfeiture. 

This guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
The guidance represents the current 
thinking of FDA on ‘‘Competitive 
Generic Therapies.’’ It does not establish 
any rights for any person and is not 
binding on FDA or the public. You can 
use an alternative approach if it satisfies 
the requirements of the applicable 
statutes and regulations. 

II. Paperwork Reduction Act of 1995 

This guidance refers to previously 
approved collections of information that 
are subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3521). The collections 
of information in 21 CFR 314.94, 
including the submission of ANDAs and 
requests for CGT designation, have been 
approved under OMB control number 
0910–0001 (including 0910–0338 for 
Form FDA 356h). The collections of 
information associated with product 
development meetings, presubmission 
meetings, and mid-review cycle 
meetings between applicants and FDA 
have been approved under OMB control 
number 0910–0797. 

III. Electronic Access 

Persons with access to the internet 
may obtain the guidance at either 
https://www.fda.gov/drugs/guidance- 
compliance-regulatory-information/ 
guidances-drugs or https://
www.regulations.gov. 

Dated: March 10, 2020. 

Lowell J. Schiller, 
Principal Associate Commissioner for Policy. 
[FR Doc. 2020–05293 Filed 3–13–20; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2018–D–2456] 

Slowly Progressive, Low-Prevalence 
Rare Diseases With Substrate 
Deposition That Results From Single 
Enzyme Defects: Providing Evidence 
of Effectiveness for Replacement or 
Corrective Therapies; Guidance for 
Industry; Availability 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice of availability. 

SUMMARY: The Food and Drug 
Administration (FDA or Agency) is 
announcing the availability of a final 
guidance for industry entitled ‘‘Slowly 
Progressive, Low-Prevalence Rare 
Diseases With Substrate Deposition That 
Results From Single Enzyme Defects: 
Providing Evidence of Effectiveness for 
Replacement or Corrective Therapies.’’ 
This document provides guidance to 
sponsors on the evidence necessary to 
demonstrate the effectiveness of 
investigational new drugs or new drug 
uses intended for slowly progressive, 
low-prevalence rare diseases that are 
associated with substrate deposition and 
are caused by single enzyme defects. 

This guidance applies only to those 
low-prevalence rare diseases with a 
well-characterized pathophysiology and 
in which changes in substrate 
deposition can be readily measured in 
relevant tissue or tissues. This guidance 
incorporates the comments received for 
and finalizes the draft guidance of the 
same name issued on July 27, 2018. 
DATES: The announcement of the 
guidance is published in the Federal 
Register on March 16, 2020. 
ADDRESSES: You may submit either 
electronic or written comments on 
Agency guidances at any time as 
follows: 

Electronic Submissions 
Submit electronic comments in the 

following way: 
• Federal eRulemaking Portal: 

https://www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments submitted electronically, 
including attachments, to https://
www.regulations.gov will be posted to 
the docket unchanged. Because your 
comment will be made public, you are 
solely responsible for ensuring that your 
comment does not include any 
confidential information that you or a 
third party may not wish to be posted, 
such as medical information, your or 
anyone else’s Social Security number, or 
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confidential business information, such 
as a manufacturing process. Please note 
that if you include your name, contact 
information, or other information that 
identifies you in the body of your 
comments, that information will be 
posted on https://www.regulations.gov. 

• If you want to submit a comment 
with confidential information that you 
do not wish to be made available to the 
public, submit the comment as a 
written/paper submission and in the 
manner detailed (see ‘‘Written/Paper 
Submissions’’ and ‘‘Instructions’’). 

Written/Paper Submissions 
Submit written/paper submissions as 

follows: 
• Mail/Hand Delivery/Courier (for 

written/paper submissions): Dockets 
Management Staff (HFA–305), Food and 
Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852. 

• For written/paper comments 
submitted to the Dockets Management 
Staff, FDA will post your comment, as 
well as any attachments, except for 
information submitted, marked and 
identified, as confidential, if submitted 
as detailed in ‘‘Instructions.’’ 

Instructions: All submissions received 
must include the Docket No. FDA– 
2018–D–2456 for ‘‘Slowly Progressive, 
Low-Prevalence Rare Diseases With 
Substrate Deposition That Results From 
Single Enzyme Defects: Providing 
Evidence of Effectiveness for 
Replacement or Corrective Therapies.’’ 
Received comments will be placed in 
the docket and, except for those 
submitted as ‘‘Confidential 
Submissions,’’ publicly viewable at 
https://www.regulations.gov or at the 
Dockets Management Staff between 9 
a.m. and 4 p.m., Monday through 
Friday. 

• Confidential Submissions—To 
submit a comment with confidential 
information that you do not wish to be 
made publicly available, submit your 
comments only as a written/paper 
submission. You should submit two 
copies total. One copy will include the 
information you claim to be confidential 
with a heading or cover note that states 
‘‘THIS DOCUMENT CONTAINS 
CONFIDENTIAL INFORMATION.’’ The 
Agency will review this copy, including 
the claimed confidential information, in 
its consideration of comments. The 
second copy, which will have the 
claimed confidential information 
redacted/blacked out, will be available 
for public viewing and posted on 
https://www.regulations.gov. Submit 
both copies to the Dockets Management 
Staff. If you do not wish your name and 
contact information to be made publicly 
available, you can provide this 

information on the cover sheet and not 
in the body of your comments and you 
must identify this information as 
‘‘confidential.’’ Any information marked 
as ‘‘confidential’’ will not be disclosed 
except in accordance with 21 CFR 10.20 
and other applicable disclosure law. For 
more information about FDA’s posting 
of comments to public dockets, see 80 
FR 56469, September 18, 2015, or access 
the information at: https://
www.govinfo.gov/content/pkg/FR-2015- 
09-18/pdf/2015-23389.pdf. 

Docket: For access to the docket to 
read background documents or the 
electronic and written/paper comments 
received, go to https://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Dockets Management 
Staff, 5630 Fishers Lane, Rm. 1061, 
Rockville, MD 20852. 

You may submit comments on any 
guidance at any time (see 21 CFR 
10.115(g)(5)). 

Submit written requests for single 
copies of this guidance to the Division 
of Drug Information, Center for Drug 
Evaluation and Research, Food and 
Drug Administration, 10001 New 
Hampshire Ave., Hillandale Building, 
4th Floor, Silver Spring, MD 20993– 
0002; or the Office of Communication, 
Outreach, and Development, Center for 
Biologics Evaluation and Research, 
Food and Drug Administration, 10903 
New Hampshire Ave., Bldg. 71, Rm. 
3128, Silver Spring, MD 20993–0002. 
Send one self-addressed adhesive label 
to assist that office in processing your 
requests. See the SUPPLEMENTARY 
INFORMATION section for electronic 
access to the guidance document. 
FOR FURTHER INFORMATION CONTACT: 
Hylton Joffe, Center for Drug Evaluation 
and Research, Food and Drug 
Administration, 10903 New Hampshire 
Ave., Bldg. 22, Rm. 6300, Silver Spring, 
MD 20993–0002, 301–796–1954; or 
Stephen Ripley, Center for Biologics 
Evaluation and Research, Food and 
Drug Administration, 10903 New 
Hampshire Ave., Bldg. 71, Rm. 7301, 
Silver Spring, MD 20993–0002, 240– 
402–7911. 
SUPPLEMENTARY INFORMATION: 

I. Background 

FDA is announcing the availability of 
a final guidance for industry entitled 
‘‘Slowly Progressive, Low-Prevalence 
Rare Diseases With Substrate Deposition 
That Results From Single Enzyme 
Defects: Providing Evidence of 
Effectiveness for Replacement or 
Corrective Therapies.’’ This document 

provides guidance to sponsors on the 
evidence necessary to demonstrate the 
effectiveness of investigational new 
drugs or new drug uses intended for 
slowly progressive, low-prevalence rare 
diseases that are associated with 
substrate deposition and are caused by 
single enzyme defects. This guidance 
applies only to those low-prevalence 
rare diseases with a well-characterized 
pathophysiology and in which changes 
in substrate deposition can be readily 
measured in relevant tissue or tissues. 

This guidance finalizes the draft 
guidance of the same name issued on 
July 27, 2018 (83 FR 35653). FDA 
considered comments received on the 
draft guidance in devising this final 
guidance. Changes from the draft to the 
final guidance include the following: 
clarification that a ‘‘low prevalence’’ 
condition may be defined as one 
affecting a very small population (e.g., 
approximately a few thousand persons 
or fewer in the United States); 
clarification that, in the absence of 
nonhuman data to guide a potentially 
efficacious dose, animal toxicology data 
can inform a safe starting human dose; 
and removal of language regarding assay 
versus intrasubject variability— 
approaches to manage intrasubject 
variability within specific drug 
development programs can be addressed 
via formal sponsor meetings with the 
relevant division at FDA. 

This guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
The guidance represents the current 
thinking of FDA on ‘‘Slowly 
Progressive, Low-Prevalence Rare 
Diseases With Substrate Deposition That 
Results From Single Enzyme Defects: 
Providing Evidence of Effectiveness for 
Replacement or Corrective Therapies.’’ 
It does not establish any rights for any 
person and is not binding on FDA or the 
public. You can use an alternative 
approach if it satisfies the requirements 
of the applicable statutes and 
regulations. 

II. Paperwork Reduction Act of 1995 
This guidance refers to previously 

approved collections of information that 
are subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3521). The collections 
of information in 21 CFR part 312 have 
been approved under OMB control 
number 0910–0014. The collections of 
information in 21 CFR part 50 have been 
approved under OMB control number 
0910–0755. The collections of 
information for expedited programs in 
the guidance for industry entitled 
‘‘Expedited Programs for Serious 
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Conditions—Drugs and Biologics’’ 
(available at https://www.fda.gov/ 
media/86377/download) have been 
approved under OMB control number 
0910–0765. 

III. Electronic Access 
Persons with access to the internet 

may obtain the guidance at https://
www.fda.gov/drugs/guidance- 
compliance-regulatory-information/ 
guidances-drugs, https://www.fda.gov/ 
vaccines-blood-biologics/guidance- 
compliance-regulatory-information- 
biologics, or https://
www.regulations.gov. 

Dated: March 10, 2020. 
Lowell J. Schiller, 
Principal Associate Commissioner for Policy. 
[FR Doc. 2020–05335 Filed 3–13–20; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2020–N–0008] 

Cellular, Tissue, and Gene Therapies 
Advisory Committee; Notice of Meeting 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) announces a 
forthcoming public advisory committee 
meeting of the Cellular, Tissue, and 
Gene Therapies Advisory Committee 
(CTGTAC). The general function of the 
committee is to provide advice and 
recommendations to the Agency on 
FDA’s regulatory issues. At least one 
portion of the meeting will be closed to 
the public. 
DATES: The meeting will be held on May 
8, 2020, from 1 p.m. to 4:55 p.m. 
ADDRESSES: FDA White Oak Campus, 
10903 New Hampshire Ave., Bldg. 31 
Conference Center, the Great Room (Rm. 
1503), Silver Spring, MD 20993–0002. 
Answers to commonly asked questions 
including information regarding special 
accommodations due to a disability, 
visitor parking, and transportation may 
be accessed at: https://www.fda.gov/ 
AdvisoryCommittees/ 
AboutAdvisoryCommittees/ 
ucm408555.htm. For those unable to 
attend in person, the meeting will also 
be webcast and will be available at the 
following link: https://
collaboration.fda.gov/ctgtac050820/. 
FOR FURTHER INFORMATION CONTACT: 
Christina Vert or Joanne Lipkind, Center 
for Biologics Evaluation and Research 

(CBER), Food and Drug Administration, 
10903 New Hampshire Ave., Bldg. 71, 
Rm. 6268, Silver Spring, MD 20993– 
0002, 240–402–8054, christina.vert@
fda.hhs.gov, or 240–402–8106, 
joanne.lipkind@fda.hhs.gov, 
respectively, or FDA Advisory 
Committee Information Line, 1–800– 
741–8138 (301–443–0572 in the 
Washington, DC area). A notice in the 
Federal Register about last-minute 
modifications that impact a previously 
announced advisory committee meeting 
cannot always be published quickly 
enough to provide timely notice. 
Therefore, you should always check the 
Agency’s website at https://
www.fda.gov/AdvisoryCommittees/ 
default.htm and scroll down to the 
appropriate advisory committee meeting 
link, or call the advisory committee 
information line to learn about possible 
modifications before coming to the 
meeting. 

SUPPLEMENTARY INFORMATION: 
Agenda: On May 8, 2020, the 

committee will meet by teleconference. 
In open session, the committee will hear 
an overview and updates of research 
programs in the Tumor Vaccines and 
Biotechnology Branch (TVBB) and 
Cellular and Tissue Therapy Branch 
(CTTB), Division of Cellular and Gene 
Therapies (DCGT), Office of Tissues and 
Advanced Therapies (OTAT), CBER, 
FDA. 

FDA intends to make background 
material available to the public no later 
than 2 business days before the meeting. 
If FDA is unable to post the background 
material on its website prior to the 
meeting, the background material will 
be made publicly available at the 
location of the advisory committee 
meeting, and the background material 
will be posted on FDA’s website after 
the meeting. Background material is 
available at https://www.fda.gov/ 
AdvisoryCommittees/Calendar/ 
default.htm. Scroll down to the 
appropriate advisory committee meeting 
link. 

Procedure: On May 8, 2020, from 1 
p.m. to 3:40 p.m., the meeting is open 
to the public. Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person on or before May 1, 2020. Oral 
presentations from the public will be 
scheduled between approximately 2:40 
p.m. to 3:40 p.m. Those individuals 
interested in making formal oral 
presentations should notify the contact 
person and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 

names and addresses of proposed 
participants, and an indication of the 
approximate time requested to make 
their presentation on or before April 23, 
2020. Time allotted for each 
presentation may be limited. If the 
number of registrants requesting to 
speak is greater than can be reasonably 
accommodated during the scheduled 
open public hearing session, FDA may 
conduct a lottery to determine the 
speakers for the scheduled open public 
hearing session. The contact person will 
notify interested persons regarding their 
request to speak by April 24, 2020. 

Closed Committee Deliberations: On 
May 8, 2020, from 3:55 p.m. to 4:55 
p.m., the meeting will be closed to 
permit discussion where disclosure 
would constitute a clearly unwarranted 
invasion of personal privacy (5 U.S.C. 
552b(c)(6)). The recommendations of the 
advisory committee regarding the 
progress of the investigator’s research 
will, along with other information, be 
used in making personnel and staffing 
decisions regarding individual 
scientists. We believe that public 
discussion of these recommendations on 
individual scientists would constitute 
an unwarranted invasion of personal 
privacy. 

Persons attending FDA’s advisory 
committee meetings are advised that the 
Agency is not responsible for providing 
access to electrical outlets. 

FDA welcomes the attendance of the 
public at its advisory committee 
meetings and will make every effort to 
accommodate persons with disabilities. 
If you require accommodations due to a 
disability, please contact Christina Vert 
(see FOR FURTHER INFORMATION CONTACT) 
at least 7 days in advance of the 
meeting. 

FDA is committed to the orderly 
conduct of its advisory committee 
meetings. Please visit our website at 
https://www.fda.gov/ 
AdvisoryCommittees/ 
AboutAdvisoryCommittees/ 
ucm111462.htm for procedures on 
public conduct during advisory 
committee meetings. 

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2). 

Dated: March 10, 2020. 

Lowell J. Schiller, 
Principal Associate Commissioner for Policy. 
[FR Doc. 2020–05333 Filed 3–13–20; 8:45 am] 

BILLING CODE 4164–01–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing 

AGENCY: National Institutes of Health, 
HHS. 
ACTION: Notice. 

SUMMARY: The invention listed below is 
owned by an agency of the U.S. 
Government and is available for 
licensing to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 
FOR FURTHER INFORMATION CONTACT: 
Peter Soukas, J.D., 301–594–8730; 
peter.soukas@nih.gov. Licensing 
information and copies of the patent 
applications listed below may be 
obtained by communicating with the 
indicated licensing contact at the 
Technology Transfer and Intellectual 
Property Office, National Institute of 
Allergy and Infectious Diseases, 5601 
Fishers Lane, Rockville, MD 20852; tel. 
301–496–2644. A signed Confidential 
Disclosure Agreement will be required 
to receive copies of unpublished patent 
applications. 
SUPPLEMENTARY INFORMATION: 
Technology description follows. 

Method of Vaccination With an 
Attenuated RSV Vaccine Formulation 

Description of Technology: Acute 
respiratory infections during early 
childhood constitute a major human 
health burden. Human respiratory 
syncytial virus (RSV) is the most 
common and important viral cause of 
severe acute pediatric respiratory 
infections worldwide. Mortality due to 
RSV in the post-neonatal (28 days to 1 
year old) population is second only to 
malaria. It is estimated that RSV causes 
34 million lower respiratory tract 
infections, 4 million hospitalizations, 
and 66,000–199,000 deaths every year 
in children less than 5 years of age. 
Most mortality occurs in the developing 
world where clinical care is less 
accessible. Mortality is low in the 
developed countries, but the morbidity 
is substantial: In the United States 
alone, RSV is associated with an 
estimated 132,000–172,000 
hospitalizations annually in children 
less than 5 years old. There is not yet 
available a vaccine or an effective 
antiviral drug suitable for routine use. 

This application claims a method of 
vaccinating a human subject against 
Respiratory Syncytial Virus (RSV) by 
administering a composition comprising 
an immunogenic amount of a 
recombinant RSV particle to the subject. 
An embodiment of the composition 
comprising the recombinant RSV 
particle was evaluated as a live 
intranasal vaccine in adults, RSV- 
seropositive children and RSV- 
seronegative children. When results in 
RSV-seronegative children were 
compared to those achieved with the 
previous leading live attenuated RSV 
candidate vaccine, vaccine virus 
shedding was significantly more 
restricted, yet the post-vaccination RSV- 
neutralizing serum antibody achieved 
was significantly greater. Surveillance 
during the subsequent RSV season 
showed that several RSV-seronegative 
recipients had substantial rises of RSV- 
neutralizing serum antibodies indicative 
of exposure to RSV, and yet without 
reported RSV-associated illness, 
suggesting that the vaccine was 
protective yet primed for anamnestic 
responses to RSV. Thus, the 
composition comprising the 
recombinant RSV particle was 
intrinsically superior at eliciting 
protective antibody in the subjects. 
Surprisingly, a single dose of the 
composition was sufficient to provide 
the greater antibody response and 
protective effect in seronegative and/or 
RSV-naive infants and children of less 
than about 24 months of age. This was 
an unexpected result, as it is currently 
anticipated that vaccination against RSV 
using a live, attenuated RSV vaccine 
will require administration of multiple 
doses, at least two or three at a 
minimum, in a single vaccination 
season to provide protective result. 

This technology is available for 
licensing for commercial development 
in accordance with 35 U.S.C. 209 and 37 
CFR part 404, as well as for further 
development and evaluation under a 
research collaboration. 

Potential Commercial Applications: 
• Viral therapeutics 
• Viral diagnostics 
• Vaccine research 
Competitive Advantages: 
• Ease of manufacture 
• Adjuvant unnecessary 
• Favorable safety profile in clinical 

trials 
Development Stage: 
• In vivo data assessment (human) 
Inventors: Ursula Buchholz (NIAID), 

Peter Collins (NIAID). 
Intellectual Property: HHS Reference 

No. E–067–2016–0 —U.S. Provisional 
Application Nos. 62/251,030, filed 
November 4, 2015, 62/259,472, filed 

November 24, 2015, and 62/263,405, 
filed December 4, 2015, PCT Patent 
Application Number PCT/US2016/ 
060672, filed November 4, 2016, 
European Patent Application Number 
1694904.9, filed November 4, 2016 
(pending), United States Patent 
Application Number 15/773,653, filed 
May 4, 2018 (pending). 

Licensing Contact: Peter Soukas, J.D., 
301–594–8730; peter.soukas@nih.gov. 

Collaborative Research Opportunity: 
The National Institute of Allergy and 
Infectious Diseases is seeking statements 
of capability or interest from parties 
interested in collaborative research to 
further develop, evaluate or 
commercialize for development of a 
vaccine for respiratory or other 
infections. For collaboration 
opportunities, please contact Peter 
Soukas, J.D., 301–594–8730; 
peter.soukas@nih.gov. 

Dated: March 10, 2020. 
Wade W. Green, 
Acting Deputy Director, Technology Transfer 
and Intellectual Property Office, National 
Institute of Allergy and Infectious Diseases. 
[FR Doc. 2020–05294 Filed 3–13–20; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

In compliance with Section 
3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 concerning 
opportunity for public comment on 
proposed collections of information, the 
Substance Abuse and Mental Health 
Services Administration (SAMHSA) 
will publish periodic summaries of 
proposed projects. To request more 
information on the proposed projects or 
to obtain a copy of the information 
collection plans, call the SAMHSA 
Reports Clearance Officer at (240) 276– 
0361. 

Comments are invited on: (a) Whether 
the proposed collections of information 
are necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on 
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respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 

Proposed Project: National Survey of 
Substance Abuse Treatment Services 
(N–SSATS) (OMB No. 0930–0106)— 
Extension 

The Substance Abuse and Mental 
Health Services Administration 
(SAMHSA) is requesting an extension of 
the National Survey of Substance Abuse 
Treatment (N–SSATS) data collection 
(OMB No. 0930–0106), which expires 
on September 30, 2020. N–SSATS 
provides both national and state-level 
data on the numbers and types of 
patients treated and the characteristics 
of facilities providing substance abuse 
treatment services. It is conducted 
under the authority of Section 505 of the 
Public Health Service Act (42 U.S.C. 

290aa–4) to meet the specific mandates 
for annual information about public and 
private substance abuse treatment 
providers and the clients they serve. 

This request includes: 
• Collection of N–SSATS, which is an 

annual survey of substance abuse 
treatment facilities; and 

• Updating of the Inventory of 
Behavioral Health Services (I–BHS) 
which is the facility universe for the 
N–SSATS. I–BHS is also the facility 
universe for the annual survey of mental 
health treatment facilities, the National 
Mental Health Services Survey 
(N–MHSS). The I–BHS includes all 
substance abuse treatment and mental 
health treatment facilities known to 
SAMHSA. (The N–MHSS data 
collection is covered under OMB No. 
0930–0119.) 

The information in I–BHS and 
N–SSATS is needed to assess the nature 

and extent of these resources, to identify 
gaps in services, and to provide a 
database for treatment referrals. Both 
I–BHS and N–SSATS are components of 
the Behavioral Health Services 
Information System (BHSIS). 

The request for OMB approval will 
include a request to update the I–BHS 
facility listing on a continuous basis and 
to conduct the N–SSATS and the 
between cycle N–SSATS (N–SSATS BC) 
in 2021, 2022, and 2023. The N–SSATS 
BC is a procedure for collecting services 
data from newly identified facilities 
between main cycles of the survey and 
will be used to improve the listing of 
treatment facilities in the online 
Behavioral Health Treatment Services 
Locator. 

Estimated annual burden for the 
BHSIS activities is shown below: 

Type of respondent and activity Number of 
respondents 

Responses 
per 

respondent 

Total 
responses 

Hours per 
response 

Total burden 
hours 

States 

I–BHS Online 1 ..................................................................... 56 75 4,200 0.08 336 

State Subtotal ............................................................... 56 ........................ 4,200 ........................ 336 

Facilities 

I–BHS application 2 .............................................................. 800 1 800 0.08 64 
Augmentation screener ........................................................ 1,300 1 1,300 0.08 104 
N–SSATS questionnaire ...................................................... 17,000 1 17,000 0.67 11,333 
N–SSATS BC ....................................................................... 1,000 1 1,000 0.58 580 

Facility Subtotal ............................................................ 20,100 ........................ 20,100 ........................ 12,081 

Total ....................................................................... 20,156 ........................ 24,300 ........................ 12,417 

1 States use the I–BHS Online system to submit information on newly licensed/approved facilities and on changes in facility name, address, 
status, etc. 

2 New facilities complete and submit the online I–BHS application form in order to get listed on the Inventory. 

Send comments to Carlos Graham, 
SAMHSA Reports Clearance Officer, 
5600 Fisher Lane, Room 15E57A, 
Rockville, MD 20852 OR email him a 
copy at carlos.graham@samhsa.hhs.gov. 
Written comments should be received 
by May 15, 2020. 

Carlos Graham, 
Social Science Analyst. 
[FR Doc. 2020–05274 Filed 3–13–20; 8:45 am] 

BILLING CODE 4162–20–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

Determination Pursuant to Section 102 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
as Amended 

AGENCY: Office of the Secretary, 
Department of Homeland Security. 

ACTION: Notice of determination. 

SUMMARY: The Acting Secretary of 
Homeland Security has determined, 
pursuant to law, that it is necessary to 
waive certain laws, regulations, and 
other legal requirements in order to 
ensure the expeditious construction of 
barriers and roads in the vicinity of the 
international land border in Val Verde 

County, Texas, and Maverick County, 
Texas. 

DATES: This determination takes effect 
on March 16, 2020. 
SUPPLEMENTARY INFORMATION: Important 
mission requirements of the Department 
of Homeland Security (‘‘DHS’’) include 
border security and the detection and 
prevention of illegal entry into the 
United States. Border security is critical 
to the nation’s national security. 
Recognizing the critical importance of 
border security, Congress has mandated 
DHS to achieve and maintain 
operational control of the international 
land border. Secure Fence Act of 2006, 
Public Law 109–367, section 2, 120 Stat. 
2638 (Oct. 26, 2006) (8 U.S.C. 1701 
note). Congress defined ‘‘operational 
control’’ as the prevention of all 
unlawful entries into the United States, 
including entries by terrorists, other 
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unlawful aliens, instruments of 
terrorism, narcotics, and other 
contraband. Id. Consistent with that 
mandate from Congress, the President’s 
Executive Order on Border Security and 
Immigration Enforcement Improvements 
directed executive departments and 
agencies to deploy all lawful means to 
secure the southern border. Executive 
Order 13767, section 1. In order to 
achieve that end, the President directed, 
among other things, that I take 
immediate steps to prevent all unlawful 
entries into the United States, including 
the immediate construction of physical 
infrastructure to prevent illegal entry. 
Executive Order 13767, section 4(a). 

Congress has provided to the 
Secretary of Homeland Security a 
number of authorities necessary to carry 
out DHS’s border security mission. One 
of those authorities is found at section 
102 of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 
1996, as amended (‘‘IIRIRA’’). Public 
Law 104–208, Div. C, 110 Stat. 3009– 
546, 3009–554 (Sept. 30, 1996) (8 U.S.C 
1103 note), as amended by the REAL ID 
Act of 2005, Public Law 109–13, Div. B, 
119 Stat. 231, 302, 306 (May 11, 2005) 
(8 U.S.C. 1103 note), as amended by the 
Secure Fence Act of 2006, Public Law 
109–367, section 3, 120 Stat. 2638 (Oct. 
26, 2006) (8 U.S.C. 1103 note), as 
amended by the Department of 
Homeland Security Appropriations Act, 
2008, Public Law 110–161, Div. E, Title 
V, section 564, 121 Stat. 2090 (Dec. 26, 
2007). In section 102(a) of IIRIRA, 
Congress provided that the Secretary of 
Homeland Security shall take such 
actions as may be necessary to install 
additional physical barriers and roads 
(including the removal of obstacles to 
detection of illegal entrants) in the 
vicinity of the United States border to 
deter illegal crossings in areas of high 
illegal entry into the United States. In 
section 102(b) of IIRIRA, Congress 
mandated the installation of additional 
fencing, barriers, roads, lighting, 
cameras, and sensors on the southwest 
border. Finally, in section 102(c) of 
IIRIRA, Congress granted to the 
Secretary of Homeland Security the 
authority to waive all legal requirements 
that I, in my sole discretion, determine 
necessary to ensure the expeditious 
construction of barriers and roads 
authorized by section 102 of IIRIRA. 

Determination and Waiver 

Section 1 
The United States Border Patrol’s Del 

Rio Sector is an area of high illegal 
entry. In fiscal year 2019, the United 
States Border Patrol (‘‘Border Patrol’’) 
apprehended over 57,000 illegal aliens 

attempting to enter the United States 
between border crossings in the Del Rio 
Sector. Also in fiscal year 2019, there 
were over 146 drug-related events 
between border crossings in the Del Rio 
Sector, through which Border Patrol 
seized over 40 pounds of marijuana, 
over 15 pounds of cocaine, over 24 
pounds of heroin, and over 195 pounds 
of methamphetamine. Additionally, Val 
Verde County, Texas, and Maverick 
County, Texas, which are located in the 
Del Rio Sector, have been identified as 
a High Intensity Drug Trafficking Area 
by the Office of National Drug Control 
Policy. 

Due to the high levels of illegal entry 
of people and drugs within the Del Rio 
Sector, I must use my authority under 
section 102 of IIRIRA to install 
additional physical barriers and roads in 
the Del Rio Sector. Therefore, DHS will 
take immediate action to replace 
existing pedestrian fencing in the Del 
Rio Sector. The segments within which 
such construction will occur are 
referred to herein as the ‘‘project areas’’ 
and are more specifically described in 
Section 2 below. 

The current pedestrian barrier in the 
Del Rio Sector does not provide the 
level of impedance necessary to 
effectively secure the border. 
Transnational criminal organizations 
frequently defeat and exploit the 
existing fencing for narcotics and 
human smuggling due to its inferior 
design and dilapidated condition. 
Construction of new fencing with a 
more operational effective design will 
allow Border Patrol to secure the border 
more effectively. Within the project 
areas roads will also be constructed or 
improved and lighting will be installed. 

To support DHS’s action under 
section 102 of IIRIRA, I requested that 
the Secretary of Defense, pursuant to 10 
U.S.C. 284(b)(7), assist by constructing 
fence, roads, and lighting within the Del 
Rio Sector in order to block drug 
smuggling corridors across the 
international boundary between the 
United States and Mexico. The 
Secretary of Defense has concluded that 
the support requested satisfies the 
statutory requirements of 10 U.S.C. 
284(b)(7) and that the Department of 
Defense will provide such support in 
the project areas described in Section 2 
below. 

Section 2 

I determine that the following areas in 
the vicinity of the United States border, 
located in the State of Texas within the 
United States Border Patrol’s Del Rio 
Sector, are areas of high illegal entry 
(the ‘‘project areas’’): 

• Starting approximately two and 
one-half (2.5) miles north and west of 
the Del Rio Port of Entry and extending 
south and east for approximately three 
and one-half (3.5) miles; and 

• Starting approximately one-half 
(0.5) mile south of the Eagle Pass II Port 
of Entry and extending north for 
approximately three (3) miles. 

There is presently an acute and 
immediate need to construct physical 
barriers and roads in the vicinity of the 
border of the United States in order to 
prevent unlawful entries into the United 
States in the project areas pursuant to 
sections 102(a) and 102(b) of IIRIRA. In 
order to ensure the expeditious 
construction of the barriers and roads in 
the project areas, I have determined that 
it is necessary that I exercise the 
authority that is vested in me by section 
102(c) of IIRIRA. 

Accordingly, pursuant to section 
102(c) of IIRIRA, I hereby waive in their 
entirety, with respect to the 
construction of physical barriers and 
roads (including, but not limited to, 
accessing the project areas, creating and 
using staging areas, the conduct of 
earthwork, excavation, fill, and site 
preparation, and installation and 
upkeep of physical barriers, roads, 
supporting elements, drainage, erosion 
controls, safety features, lighting, 
cameras, and sensors) in the project 
areas, all of the following statutes, 
including all federal, state, or other 
laws, regulations, and legal 
requirements of, deriving from, or 
related to the subject of, the following 
statutes, as amended: 

The National Environmental Policy 
Act (Pub. L. 91–190, 83 Stat. 852 (Jan. 
1, 1970) (42 U.S.C. 4321 et seq.)); the 
Endangered Species Act (Pub. L. 93– 
205, 87 Stat. 884 (Dec. 28, 1973) (16 
U.S.C. 1531 et seq.)); the Federal Water 
Pollution Control Act (commonly 
referred to as the Clean Water Act (33 
U.S.C. 1251 et seq.)); the National 
Historic Preservation Act (Pub. L. 89– 
665, 80 Stat. 915 (Oct. 15, 1966), as 
amended, repealed, or replaced by Pub. 
L. 113–287, 128 Stat. 3094 (Dec. 19, 
2014) (formerly codified at 16 U.S.C. 
470 et seq., now codified at 54 U.S.C. 
100101 note and 54 U.S.C. 300101 et 
seq.)); the Migratory Bird Treaty Act (16 
U.S.C. 703 et seq.); the Migratory Bird 
Conservation Act (16 U.S.C. 715 et seq.); 
the Clean Air Act (42 U.S.C. 7401 et 
seq.); the Archeological Resources 
Protection Act (Pub. L. 96–95, 93 Stat. 
721 (Oct. 31, 1979) (16 U.S.C. 470aa et 
seq.)); the Paleontological Resources 
Preservation Act (16 U.S.C. 470aaa et 
seq.); the Federal Cave Resources 
Protection Act of 1988 (16 U.S.C. 4301 
et seq.); the Safe Drinking Water Act (42 
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U.S.C. 300f et seq.); the Noise Control 
Act (42 U.S.C. 4901 et seq.); the Solid 
Waste Disposal Act, as amended by the 
Resource Conservation and Recovery 
Act (42 U.S.C. 6901 et seq.); the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9601 et seq.); the 
Archaeological and Historic 
Preservation Act (Pub. L. 86–523, 74 
Stat. 220 (June 27, 1960) as amended, 
repealed, or replaced by Pub. L. 113– 
287, 128 Stat. 3094 (Dec. 19, 2014) 
(formerly codified at 16 U.S.C. 469 et 
seq., now codified at 54 U.S.C. 312502 
et seq.)); the Antiquities Act (formerly 
codified at 16 U.S.C. 431 et seq., now 
codified at 54 U.S.C. 320301 et seq.); the 
Historic Sites, Buildings, and 
Antiquities Act (formerly codified at 16 
U.S.C. 461 et seq., now codified at 54 
U.S.C. 3201–320303 & 320101–320106); 
the Farmland Protection Policy Act (7 
U.S.C. 4201 et seq.); National Fish and 
Wildlife Act of 1956 (Pub. L. 84–1024 
(16 U.S.C. 742a, et seq.)); the Fish and 
Wildlife Coordination Act (Pub. L. 73– 
121, 48 Stat. 401 (March 10, 1934) (16 
U.S.C. 661 et seq.)); the National Trails 
System Act (16 U.S.C. 1241 et seq.); the 
Wild Horse and Burro Act (16 U.S.C. 
1331 et seq.); the Administrative 
Procedure Act (5 U.S.C. 551 et seq.); the 
Rivers and Harbors Act of 1899 (33 
U.S.C. 403); the Wild and Scenic Rivers 
Act (Pub. L. 90–542 (16 U.S.C. 1281 et 
seq.)); the Eagle Protection Act (16 
U.S.C. 668 et seq.); the Native American 
Graves Protection and Repatriation Act 
(25 U.S.C. 3001 et seq.); and the 
American Indian Religious Freedom Act 
(42 U.S.C. 1996). 

This waiver does not revoke or 
supersede any other waiver 
determination made pursuant to section 
102(c) of IIRIRA. Such waivers shall 
remain in full force and effect in 
accordance with their terms. I reserve 
the authority to execute further waivers 
from time to time as I may determine to 
be necessary under section 102 of 
IIRIRA. 

Dated: March 11, 2020. 
Chad F. Wolf, 
Acting Secretary of Homeland Security. 
[FR Doc. 2020–05347 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

[Docket No. DHS–2019–0047] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of Homeland 
Security. 

ACTION: Notice of new system of records. 

SUMMARY: In accordance with the 
Privacy Act of 1974, the Department of 
Homeland Security (DHS) proposes to 
establish a new DHS system of records 
titled, ‘‘Department of Homeland 
Security/ALL–043 Enterprise Biometric 
Administrative Records (EBAR) System 
of Records (SOR).’’ This system of 
records allows the DHS to collect and 
maintain administrative and technical 
records associated with the enterprise 
biometric system known as the 
Automated Biometric Identification 
System (IDENT) and its successor 
information technology system, 
currently in development, called the 
Homeland Advanced Recognition 
Technology (HART). 

Additionally, DHS is issuing a Notice 
of Proposed Rulemaking (NPRM) to 
exempt this system of records from 
certain provisions of the Privacy Act, 
elsewhere in the Federal Register. This 
newly established system will be 
included in the Department of 
Homeland Security’s inventory of 
record systems. 
DATES: Submit comments on or before 
April 10, 2020. This new system will be 
effective upon publication, with the 
exception of the routine uses, which 
will become effective April 10, 2020. 
ADDRESSES: You may submit comments, 
identified by docket number DHS– 
2019–0047 by one of the following 
methods: 

• Federal e-Rulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–343–4010. 
• Mail: Jonathan R. Cantor, Acting 

Chief Privacy Officer, Privacy Office, 
Department of Homeland Security, 
Washington, DC 20528–0655. 

Instructions: All submissions received 
must include the agency name and 
docket number DHS–2019–0047. All 
comments received will be posted 
without change to http://
www.regulations.gov, including any 
personal information provided. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://
www.regulations.gov. 
FOR FURTHER INFORMATION CONTACT: For 
general questions and for privacy issues, 
please contact: Jonathan R. Cantor, 
privacy@hq.dhs.gov, (202) 343–1717, 
Acting Chief Privacy Officer, Privacy 
Office, Department of Homeland 
Security, Washington, DC 20528–0655. 
SUPPLEMENTARY INFORMATION: 

I. Background 
In 2007, DHS published the DHS/US– 

VISIT–001 DHS Automated Biometric 

Identification System (IDENT), 72 FR 
31080 (June 5, 2007) system of records 
notice (SORN). The IDENT SORN 
covered biometric holdings for the 
entire Department. Since then, the 
Department’s Privacy Act framework 
and technology for enterprise biometrics 
has evolved as the Department has 
matured. DHS Component SORNs now 
cover the collection, maintenance, and 
use of the biometrics records collected 
directly by each Component. The 
Department, however, still published a 
SORN to cover biometrics first collected 
and received from non-DHS entities, 
DHS/ALL–041 External Biometric 
Records (EBR) SORN, 83 FR 17829 
(April 24, 2018), which governs the 
maintenance and use of biometrics and 
associated biographic information 
received from non-DHS entities. DHS is 
establishing DHS/ALL–043 Enterprise 
Biometric Administrative Records 
(EBAR) to cover the administrative and 
technical records associated with the 
enterprise biometric system, known as 
the Automated Biometric Identification 
System (IDENT) and its successor 
information technology system, 
currently in development, called the 
Homeland Advanced Recognition 
Technology (HART). Together, the 
EBAR SORN, EBR SORN, and the 
underlying Component SORNs will 
replace the IDENT and Technical 
Reconciliation Analysis Classification 
System (TRACS) SORNs. DHS will 
rescind the IDENT and TRACS SORNs 
by publishing a notice of rescindment in 
the Federal Register, following 
publication of this SORN. 

The Office of Biometric Identity 
Management (OBIM) maintains the 
Department’s primary repository of 
biometric information held by DHS in 
connection with varied missions and 
functions, including law enforcement; 
national security; immigration 
screening; border enforcement; 
intelligence; national defense; 
background investigations relating to 
national security positions; and 
credentialing consistent with applicable 
DHS authorities. 

The primary repository, currently 
IDENT and its successor information 
technology (IT) system, HART, is a 
centralized and dynamic DHS-wide 
biometric database that also contains 
limited biographic and encounter 
history information needed to place the 
biometric information in proper context. 
The information is collected by, on 
behalf of, in support of, or in 
cooperation with DHS and its 
components and may contain personally 
identifiable information collected by 
Federal, State, local, tribal, foreign, or 
international agencies, consistent with 
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any applicable laws, rules, regulations, 
and information sharing and access 
agreements or arrangements. 

Component system SORNs and the 
DHS/ALL–041 EBR SORN cover the 
biometric data itself, but OBIM’s 
biometric repository generates technical 
and administrative information 
necessary to carry out functions that are 
not explicitly outlined in component 
source-system SORNs. For example, to 
more accurately identify individuals 
and ensure that all encounters are 
appropriately linked, IDENT and its 
successor IT system, HART, will 
generate, store, and retrieve data by 
unique numbers or sequence of numbers 
and characters. These unique numbers 
or sequence of numbers and characters, 
also known as enumerators, link 
individuals with their encounters, 
biometrics, records, and other data 
elements. The EBAR SOR will be used 
for OBIM analysis and reporting 
functions in support of international 
data sharing efforts, redress functions, 
and the reporting and analysis functions 
of OBIM. 

Consistent with DHS’s mission, 
information covered by DHS/ALL–043 
EBAR may be shared with DHS 
Components that have a need to know 
the information to carry out their 
national security, law enforcement, 
immigration, intelligence, or other 
homeland security functions. In 
addition, DHS may share information 
with appropriate Federal, State, local, 
tribal, territorial, foreign, or 
international government agencies 
consistent with the routine uses set 
forth in this system of records notice. 

Additionally, DHS is issuing a NPRM 
to exempt this system of records from 
certain provisions of the Privacy Act 
elsewhere in the Federal Register. This 
newly established system will be 
included in DHS’s inventory of record 
systems. 

II. Privacy Act 
The Privacy Act embodies fair 

information practice principles in a 
statutory framework governing the 
means by which Federal Government 
agencies collect, maintain, use, and 
disseminate individuals’ records. The 
Privacy Act applies to information that 
is maintained in a ‘‘system of records.’’ 
A ‘‘system of records’’ is a group of any 
records under the control of an agency 
from which information is retrieved by 
the name of an individual or by some 
identifying number, symbol, or other 
identifying particular assigned to the 
individual. In the Privacy Act, an 
individual is defined to encompass U.S. 
citizens and lawful permanent 
residents. Additionally, the Judicial 

Redress Act (JRA) provides covered 
persons with a statutory right to make 
requests for access and amendment to 
covered records, as defined by the JRA, 
along with judicial review for denials of 
such requests. In addition, the JRA 
prohibits disclosures of covered records, 
except as otherwise permitted by the 
Privacy Act. 

Below is the description of the DHS/ 
ALL–043 Enterprise Biometrics 
Administrative Records (EBAR) System 
of Records. 

In accordance with 5 U.S.C. 552a(r), 
DHS has provided a report of this 
system of records to the Office of 
Management and Budget and to 
Congress. 

SYSTEM NAME AND NUMBER: 
Department of Homeland Security 

(DHS)/ALL–043 Enterprise Biometric 
Administrative Records (EBAR) System 
of Records. 

SECURITY CLASSIFICATION: 
Unclassified. The data may be 

retained on classified networks but this 
does not change the nature and 
character of the data until it is combined 
with classified information. 

SYSTEM LOCATION: 
Records are maintained at Data Center 

1 at Stennis, Mississippi, Data Center 2 
at Clarksville, Virginia, at the Office of 
Biometric Identity Management (OBIM) 
Headquarters in Washington, DC, and 
field offices. The records are maintained 
in the Information Technology (IT) 
system, Automated Biometric 
Identification System (IDENT), and the 
successor Homeland Advanced 
Recognition Technology (HART). HART 
records will be maintained in the 
FedRAMP-approved Amazon Web 
Services U.S. cloud environment. 

DHS replicates records from this 
operational IT system and maintains 
them in other IT systems connected on 
the DHS unclassified and classified 
networks. 

SYSTEM MANAGER(S): 
System Manager, IDENT/HART 

Program Management Office, OBIM, 
U.S. Department of Homeland Security, 
Washington DC 20528; email 
OBIMprivacy@ice.dhs.gov. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
6 U.S.C. secs. 202 and 482; 8 U.S.C. 

secs., 1365a, 1365b, 1379, 1722, 1731, 
and 1732; 13764 (82 FR 8115), 
Homeland Security Presidential 
Directive 12 (HSPD–12): Policy for a 
Common Identification Standard for 
Federal Employees and Contractors 
(Aug. 27, 2004); HSPD–11: 
Comprehensive Terrorist-Related 

Screening Procedures (Aug. 27, 2004); 
and National Security Presidential 
Directive/NSPD–59/HSPD–24: 
Biometrics for Identification and 
Screening to Enhance National Security 
(June 5, 2008). 

PURPOSE(S) OF THE SYSTEM: 

This system will enable execution of 
administrative functions of the 
biometric repository such as redress 
operations, testing, training, data quality 
and integrity, utility, management 
reporting, planning and analysis, and 
other administrative uses. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals covered by EBAR include 
the individuals whose biometric and 
associated biographic information are 
collected by both DHS and non-DHS 
entities. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The unique records generated by 
EBAR include unique machine- 
generated identifiers (e.g., Encounter 
Identification Number (EID), fingerprint 
identification number (FIN), and 
Transaction Control Number (TCN)) that 
link individuals with their encounters, 
biometrics, records, and other data 
elements. 

RECORD SOURCE CATEGORIES: 

The categories of records covered by 
the EBAR SOR are derived and created 
from biometric and associated 
biographic information received by DHS 
from non-DHS entities covered by the 
DHS/ALL–041 Enterprise Biometric 
Records System of Records, and DHS 
entities (e.g., U.S. Customs and Border 
Protection, U.S. Citizenship and 
Immigration Services, Federal 
Emergency Management Agency, 
Transportation Security Administration, 
U.S. Immigration and Customs 
Enforcement, U.S. Coast Guard) which 
are the original collectors of the 
biometrics and covered by their own 
system SORNs: 

• DHS/ALL–023 Department of 
Homeland Security Personnel Security 
Management, 75 FR 8088, (Feb. 23, 
2010); 

• DHS/ALL–026 Department of 
Homeland Security Personal Identity 
Verification Management System, 74 FR 
30301 (June 25, 2009); 

• DHS/CBP–002 Global Enrollment 
System, 78 FR 3441 (Jan. 16, 2013); 

• DHS/CBP–006 Automated 
Targeting System, 77 FR 30297 (May 22, 
2012); 

• DHS/CBP–007 Border Crossing 
Information (BCI), 81 FR 89957 (Dec. 13, 
2016); 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00085 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S

mailto:OBIMprivacy@ice.dhs.gov


14957 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

• DHS/CBP–010 Persons Engaged in 
International Trade in Customs and 
Border Protection Licensed/Regulated 
Activities, 73 FR 77753 (Dec. 19, 2008); 

• DHS/CBP–011 U.S. Customs and 
Border Protection TECS, 73 FR 77778 
(Dec. 19, 2008); 

• DHS/CBP–021 Arrival and 
Departure Information System (ADIS), 
80 FR 72081 (Nov. 18, 2015); 

• DHS/CBP–023 Border Patrol 
Enforcement Records System of Records 
(BPER), 81 FR 72601 (Oct. 20, 2016); 

• DHS/ICE–006 Intelligence Records 
System (IIRS), 75 FR 9233 (March 1, 
2010); 

• DHS/ICE–007 Criminal History and 
Immigration Verification (CHIVe) 
System of Records, 83 FR 20844 (May 8, 
2018); 

• DHS/ICE–009 External 
Investigations, 75 FR 404 (Jan. 5, 2010); 

• DHS/ICE–010 Confidential and 
Other Sources of Information, 78 FR 
7798 (Feb. 4, 2013); 

• DHS/ICE–011 Criminal Arrest 
Records and Immigration Enforcement 
Records (CARIER) System of Records, 
81 FR 72080 (October 19, 2016); 

• DHS/ICE–014 Homeland Security 
Investigations Forensic Laboratory, 81 
FR 45523 (July 14, 2016); 

• DHS/TSA–001 Transportation 
Security Enforcement Record System, 
83 FR 43888 (Aug. 28, 2018); 

• DHS/TSA–021 TSA Pre✓TM 
Applications Program, 78 FR 55274 
(Sept. 10, 2013); 

• DHS/USCIS/ICE/CBP–001 Alien 
File, Index, and National File Tracking 
System of Records, 82 FR 43556 (Sept. 
18, 2017); 

• DHS/USCIS–007 Benefits 
Information System, 81 FR 72069 (Oct. 
19, 2016); 

• DHS/USCIS–018 Immigration 
Biometric and Background Check, 83 FR 
36950 (July 31, 2018); 

• DHS/USCG–031 USCG Law 
Enforcement (ULE) System of Records, 
81 FR 88697 (Dec. 8, 2016). 

Records from external Federal 
partners include information from the 
following non-DHS systems of records, 
last published at: 

• JUSTICE/INTERPOL–001 
INTERPOL-United States National 
Central Bureau (USNCB) Records 
System, 75 FR 27821 (May 18, 2010) 
[Note: records shared with DHS include: 
law enforcement, intelligence, and 
national security records]; 

• JUSTICE/DOJ–005 Nationwide Joint 
Automated Booking System, 72 FR 3410 
(Jan. 25, 2007), 71 FR 52821 (Sept. 7, 
2006); 

• JUSTICE/FBI–009 Next Generation 
Identification (NGI) System of Records, 
82 FR 24151 (May 25, 2017); 

• JUSTICE/FBI–019 Terrorist 
Screening Records System of Records, 
76 FR 77847 (Dec. 14, 2011); 

• A0025–2 SAIS DoD Defense 
Biometric Services, 74 FR 48237 (Sept. 
22, 2009); 

• A0025–2 PMG (DFBA) DoD Defense 
Biometric Identification Records 
System, 80 FR 8292 (Feb. 17, 2015); 

• STATE–26 Passport Records, 76 FR 
34966 (July 6, 2011); 

• STATE–36 Security Records, 83 FR 
28058 (Jun. 15, 2018); 

• STATE–39 Visa Records, 83 FR 
28062 (Jun 15, 2018). 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, all or a 
portion of the records or information 
contained in this system may be 
disclosed outside DHS as a routine use 
pursuant to 5 U.S.C. 552a(b)(3) as 
follows: 

A. To the Department of Justice (DOJ), 
including the U.S. Attorneys Offices, or 
other federal agencies conducting 
litigation or proceedings before any 
court, adjudicative, or administrative 
body, when it is relevant or necessary to 
the litigation and one of the following 
is a party to the litigation or has an 
interest in such litigation: 

1. DHS or any component thereof; 
2. Any employee or former employee 

of DHS in his/her official capacity; 
3. Any employee or former employee 

of DHS in his/her individual capacity, 
only when DOJ or DHS has agreed to 
represent the employee; or 

4. The United States or any agency 
thereof. 

B. To a congressional office from the 
record of an individual in response to 
an inquiry from that congressional office 
made at the request of the individual to 
whom the record pertains. 

C. To the National Archives and 
Records Administration (NARA) or 
General Services Administration 
pursuant to records management 
inspections being conducted under the 
authority of 44 U.S.C. secs. 2904 and 
2906. 

D. To an agency or organization for 
the purpose of performing audit or 
oversight operations as authorized by 
law, but only such information as is 
necessary and relevant to such audit or 
oversight function. 

E. To appropriate agencies, entities, 
and persons when (1) DHS suspects or 
has confirmed that there has been a 
breach of the system of records; (2) DHS 
has determined that as a result of the 
suspected or confirmed breach there is 

a risk of harm to individuals, DHS 
(including its information systems, 
programs, and operations), the Federal 
Government, or national security; and 
(3) the disclosure made to such 
agencies, entities, and persons is 
reasonably necessary to assist in 
connection with DHS’s efforts to 
respond to the suspected or confirmed 
breach or to prevent, minimize, or 
remedy such harm. 

F. To another Federal agency or 
Federal entity, when DHS determines 
that information from this system of 
records is reasonably necessary to assist 
the recipient agency or entity in (1) 
responding to a suspected or confirmed 
breach or (2) preventing, minimizing, or 
remedying the risk of harm to 
individuals, the recipient agency or 
entity (including its information 
systems, programs, and operations), the 
Federal Government, or national 
security, resulting from a suspected or 
confirmed breach. 

G. To an appropriate federal, state, 
tribal, local, international, or foreign law 
enforcement agency or other appropriate 
authority charged with investigating or 
prosecuting a violation or enforcing or 
implementing a law, rule, regulation, or 
order, when a record, either on its face 
or in conjunction with other 
information, indicates a violation or 
potential violation of law, which 
includes criminal, civil, or regulatory 
violations and such disclosure is proper 
and consistent with the official duties of 
the person making the disclosure. 

H. To contractors and their agents, 
grantees, experts, consultants, and 
others performing or working on a 
contract, service, grant, cooperative 
agreement, or other assignment for DHS, 
when necessary to accomplish an 
agency function related to this system of 
records. Individuals provided 
information under this routine use are 
subject to the same Privacy Act 
requirements and limitations on 
disclosure as are applicable to DHS 
officers and employees. 

I. To appropriate Federal, State, local, 
tribal, or foreign governmental agencies 
or multilateral governmental 
organizations, with the approval of the 
Chief Privacy Officer, when DHS 
identifies a need to use relevant data for 
purposes of testing new technology. 

J. To a Federal, state, tribal, local, 
international, or foreign government 
agency or entity in order to provide 
relevant information related to 
intelligence, counterintelligence, or 
counterterrorism activities authorized 
by U.S. law, Executive Order, or other 
applicable national security directive. 

K. To the news media and the public, 
with the approval of the Chief Privacy 
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Officer in consultation with counsel, 
when there exists a legitimate public 
interest in the disclosure of the 
information, when disclosure is 
necessary to preserve confidence in the 
integrity of DHS, or when disclosure is 
necessary to demonstrate the 
accountability of DHS’s officers, 
employees, or individuals covered by 
the system, except to the extent the 
Chief Privacy Officer determines that 
release of the specific information in the 
context of a particular case would 
constitute a clearly unwarranted 
invasion of personal privacy. 

POLICIES AND PRACTICES FOR STORAGE OF 
RECORDS: 

DHS stores records in this system 
electronically in secure facilities 
protected through multi-layer security 
mechanisms and strategies that are 
physical, technical, administrative, and 
environmental in nature. The records 
may be stored on magnetic disc, tape, 
and digital media. 

POLICIES AND PRACTICES FOR RETRIEVAL OF 
RECORDS: 

Records may be retrieved by select 
personal identifiers; primarily the FIN. 
The system also allows for queries based 
on other information in the system 
including but not limited to unique 
identification numbers. 

POLICIES AND PRACTICES FOR RETENTION AND 
DISPOSAL OF RECORDS: 

The transactional record systems 
retention schedule is currently in 
development with OBIM and will be 
submitted thereafter to NARA for 
approval. 

ADMINISTRATIVE, TECHNICAL, AND PHYSICAL 
SAFEGUARDS: 

DHS safeguards records in this system 
according to applicable rules and 
policies, including all applicable DHS 
automated systems security and access 
policies. DHS has imposed strict 
controls to minimize the risk of 
compromising the information that is 
being stored. Access to the computer 
system containing the records in this 
system is limited to those individuals 
who have a need to know the 
information for the performance of their 
official duties and who have appropriate 
clearances or permissions. 

RECORD ACCESS PROCEDURES: 
DHS will consider individual requests 

to determine whether or not information 
may be released. Individuals seeking 
access to and notification of any record 
contained in this system of records, or 
seeking to contest its content, may 
submit a request in writing to the Chief 
Privacy Officer and FOIA Officer, whose 

contact information can be found at 
http://www.dhs.gov/foia under ‘‘FOIA 
Contact Information.’’ If an individual 
believes more than one component 
maintains Privacy Act records 
concerning him or her, the individual 
may submit the request to the Chief 
Privacy Officer and Chief Freedom of 
Information Act Officer, Department of 
Homeland Security, Washington, DC 
20528–0655. Even if neither the Privacy 
Act nor the Judicial Redress Act provide 
a right of access, certain records about 
the individual maybe available under 
the Freedom of Information Act. 

When seeking records from this 
system of records or any other 
Departmental system of records, the 
request must conform with the Privacy 
Act regulations set forth in 6 CFR part 
5. The individual must first verify his or 
her identity, meaning that he or she 
must provide his or her full name, 
current address, and date and place of 
birth. The individual must sign the 
request, and the signature must either be 
notarized or submitted under 28 U.S.C. 
1746, a law that permits statements to 
be made under penalty of perjury as a 
substitute for notarization. While no 
specific form is required, an individual 
may obtain forms for this purpose from 
the Chief Privacy Officer and Chief 
Freedom of Information Act Officer, 
http://www.dhs.gov/foia or 1–866–431– 
0486. In addition, the individual 
should: 

• Explain why he or she believe the 
Department would have information 
being requested; 

• Identify which Component(s) of the 
Department he or she believes may have 
the information; 

• Specify when you believe the 
records would have been created; and 

• Provide any other information that 
will help the FOIA staff determine 
which DHS Component agency may 
have responsive records; 

If the request is seeking records 
pertaining to another living individual, 
the person seeking the records must 
include a statement from the subject 
individual certifying his/her agreement 
for the requestor to access his or her 
records. 

Without the above information, the 
Component(s) may not be able to 
conduct an effective search, and the 
request may be denied due to lack of 
specificity or lack of compliance with 
applicable regulations. 

CONTESTING RECORD PROCEDURES: 

For records covered by the Privacy 
Act or covered JRA records, see 
‘‘Records Access Procedures’’ above, 
and 6 CFR part 5. 

NOTIFICATION PROCEDURES: 
See ‘‘Record Access Procedures.’’ 

EXEMPTIONS PROMULGATED FOR THE SYSTEM: 
The Secretary of Homeland Security, 

pursuant to 5 U.S.C. 552a(j)(2), has 
exempted this system from the 
following provisions of the Privacy Act: 
5 U.S.C. 552a(c)(3), (c)(4); (d); (e)(1), 
(e)(2), (e)(3), (e)(4)(G), (e)(4)(H), (e)(4)(I), 
(e)(5), and (e)(8); (f); and (g). 
Additionally, the Secretary of Homeland 
Security, pursuant to 5 U.S.C. 
552a(k)(1), (k)(2), and (k)(5), has 
exempted this system from the 
following provisions of the Privacy Act, 
5 U.S.C. 552a(c)(3); (d); (e)(1), (e)(4)(G), 
(e)(4)(H); and (f). 

Exemptions from these particular 
subsections are justified on a case-by- 
case basis determined at the time a 
request is made. When this system 
receives a record from another system 
exempted in that source system under 5 
U.S.C. 552a(j)(2), 5 U.S.C. 552a(k)(1), 
(k)(2), and (k)(5), DHS will claim the 
same exemptions for those records that 
are claimed for the original primary 
systems of records from which they 
originated and claim any additional 
exemptions set forth here. 

HISTORY: 
Records in this System of Records 

were previously covered under DHS/ 
US–VISIT–001 DHS Automated 
Biometric Identification System 
(IDENT), 72 FR 31080 (June 5, 2007) and 
DHS/NPPD/USVISIT–003 Technical 
Reconciliation Analysis Classification 
System (TRACS), 73 FR 116 (June 16, 
2008). 

Jonathan R. Cantor, 
Acting Chief Privacy Officer, Department of 
Homeland Security. 
[FR Doc. 2020–04979 Filed 3–10–20; 8:45 am] 

BILLING CODE 9110–9B–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

Determination Pursuant to Section 102 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
as Amended 

AGENCY: Office of the Secretary, 
Department of Homeland Security. 
ACTION: Notice of determination. 

SUMMARY: The Acting Secretary of 
Homeland Security has determined, 
pursuant to law, that it is necessary to 
waive certain laws, regulations, and 
other legal requirements in order to 
ensure the expeditious construction of 
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barriers and roads in the vicinity of the 
international land border in San Diego 
County, California. 
DATES: This determination takes effect 
on March 16, 2020. 
SUPPLEMENTARY INFORMATION: Important 
mission requirements of the Department 
of Homeland Security (‘‘DHS’’) include 
border security and the detection and 
prevention of illegal entry into the 
United States. Border security is critical 
to the nation’s national security. 
Recognizing the critical importance of 
border security, Congress has mandated 
DHS to achieve and maintain 
operational control of the international 
land border. Secure Fence Act of 2006, 
Public Law 109–367, section 2, 120 Stat. 
2638 (Oct. 26, 2006) (8 U.S.C. 1701 
note). Congress defined ‘‘operational 
control’’ as the prevention of all 
unlawful entries into the United States, 
including entries by terrorists, other 
unlawful aliens, instruments of 
terrorism, narcotics, and other 
contraband. Id. Consistent with that 
mandate from Congress, the President’s 
Executive Order on Border Security and 
Immigration Enforcement Improvements 
directed executive departments and 
agencies to deploy all lawful means to 
secure the southern border. Executive 
Order 13767, section 1. In order to 
achieve that end, the President directed, 
among other things, that I take 
immediate steps to prevent all unlawful 
entries into the United States, including 
the immediate construction of physical 
infrastructure to prevent illegal entry. 
Executive Order 13767, section 4(a). 

Congress has provided to the 
Secretary of Homeland Security a 
number of authorities necessary to carry 
out DHS’s border security mission. One 
of those authorities is found at section 
102 of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 
1996, as amended (‘‘IIRIRA’’). Public 
Law 104–208, Div. C, 110 Stat. 3009– 
546, 3009–554 (Sept. 30, 1996) (8 U.S.C 
1103 note), as amended by the REAL ID 
Act of 2005, Public Law 109–13, Div. B, 
119 Stat. 231, 302, 306 (May 11, 2005) 
(8 U.S.C. 1103 note), as amended by the 
Secure Fence Act of 2006, Public Law 
109–367, section 3, 120 Stat. 2638 (Oct. 
26, 2006) (8 U.S.C. 1103 note), as 
amended by the Department of 
Homeland Security Appropriations Act, 
2008, Public Law 110–161, Div. E, Title 
V, section 564, 121 Stat. 2090 (Dec. 26, 
2007). In section 102(a) of IIRIRA, 
Congress provided that the Secretary of 
Homeland Security shall take such 
actions as may be necessary to install 
additional physical barriers and roads 
(including the removal of obstacles to 
detection of illegal entrants) in the 

vicinity of the United States border to 
deter illegal crossings in areas of high 
illegal entry into the United States. In 
section 102(b) of IIRIRA, Congress 
mandated the installation of additional 
fencing, barriers, roads, lighting, 
cameras, and sensors on the southwest 
border. Finally, in section 102(c) of 
IIRIRA, Congress granted to the 
Secretary of Homeland Security the 
authority to waive all legal requirements 
that I, in my sole discretion, determine 
necessary to ensure the expeditious 
construction of barriers and roads 
authorized by section 102 of IIRIRA. 

Determination and Waiver 

Section 1 

The United States Border Patrol’s San 
Diego Sector is an area of high illegal 
entry. In fiscal year 2019, the United 
States Border Patrol (‘‘Border Patrol’’) 
apprehended over 58,000 illegal aliens 
attempting to enter the United States 
between border crossings in the San 
Diego Sector. Also in fiscal year 2019, 
there were over 300 drug-related events 
between border crossings in the San 
Diego Sector, through which Border 
Patrol seized over 3,300 pounds of 
marijuana, over 1,280 pounds of 
cocaine, over 293 pounds of heroin, 
over 3,985 pounds of 
methamphetamine, and over 107 
pounds of fentanyl. Additionally, San 
Diego County, California, which is 
located in the San Diego Sector, has 
been identified as a High Intensity Drug 
Trafficking Area by the Office of 
National Drug Control Policy. 

Due to the high levels of illegal entry 
of people and drugs within the San 
Diego Sector, I must use my authority 
under section 102 of IIRIRA to install 
additional physical barriers and roads in 
the San Diego Sector. Therefore, DHS 
will take immediate action to replace 
existing and construct new pedestrian 
fencing in a number of non-contiguous 
segments of the border in the San Diego 
Sector. The segments where such 
construction will occur are referred to 
herein as the ‘‘project area,’’ which is 
more specifically described in Section 2 
below. 

The existing pedestrian fencing 
within the projects area, which includes 
landing mat fencing that is easily 
breached and has been damaged to the 
extent it is ineffective, is susceptible to 
exploitation. Replacement of the 
existing pedestrian fencing will increase 
the impedance capability in the San 
Diego Sector. Additionally, the 
construction of new fencing will close 
gaps and serve to slow or stop illegal 
activity, including narcotics smuggling 
and illegal entry. Within the project area 

roads will also be constructed or 
improved and lighting will be installed. 

To support DHS’s action under 
section 102 of IIRIRA, I requested that 
the Secretary of Defense, pursuant to 10 
U.S.C. 284(b)(7), assist by constructing 
fence, roads, and lighting within the San 
Diego Sector in order to block drug 
smuggling corridors across the 
international boundary between the 
United States and Mexico. The 
Secretary of Defense has concluded that 
the support requested satisfies the 
statutory requirements of 10 U.S.C. 
284(b)(7) and that the Department of 
Defense will provide such support in 
the project area described in Section 2 
below. 

Section 2 
I determine that the following area in 

the vicinity of the United States border, 
located in the State of California within 
the United States Border Patrol’s San 
Diego Sector, is an area of high illegal 
entry (the ‘‘project area’’): Starting 
approximately one and one-half (1.5) 
miles east of Border Monument 243 and 
extending east to the San Diego-Imperial 
County line. 

There is presently an acute and 
immediate need to construct physical 
barriers and roads in the vicinity of the 
border of the United States in order to 
prevent unlawful entries into the United 
States in the project areas pursuant to 
sections 102(a) and 102(b) of IIRIRA. In 
order to ensure the expeditious 
construction of the barriers and roads in 
the project area, I have determined that 
it is necessary that I exercise the 
authority that is vested in me by section 
102(c) of IIRIRA. 

Accordingly, pursuant to section 
102(c) of IIRIRA, I hereby waive in their 
entirety, with respect to the 
construction of physical barriers and 
roads (including, but not limited to, 
accessing the project area, creating and 
using staging areas, the conduct of 
earthwork, excavation, fill, and site 
preparation, and installation and 
upkeep of physical barriers, roads, 
supporting elements, drainage, erosion 
controls, safety features, lighting, 
cameras, and sensors) in the project 
area, all of the following statutes, 
including all federal, state, or other 
laws, regulations, and legal 
requirements of, deriving from, or 
related to the subject of, the following 
statutes, as amended: 

The National Environmental Policy 
Act (Pub. L. 91–190, 83 Stat. 852 (Jan. 
1, 1970) (42 U.S.C. 4321 et seq.)); the 
Endangered Species Act (Pub. L. 93– 
205, 87 Stat. 884 (Dec. 28, 1973) (16 
U.S.C. 1531 et seq.)); the Federal Water 
Pollution Control Act (commonly 
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referred to as the Clean Water Act (33 
U.S.C. 1251 et seq.)); the National 
Historic Preservation Act (Pub. L. 89– 
665, 80 Stat. 915 (Oct. 15, 1966), as 
amended, repealed, or replaced by Pub. 
L. 113–287 (Dec. 19, 2014) (formerly 
codified at 16 U.S.C. 470 et seq., now 
codified at 54 U.S.C. 100101 note and 
54 U.S.C. 300101 et seq.)); the Migratory 
Bird Treaty Act (16 U.S.C. 703 et seq.); 
the Migratory Bird Conservation Act (16 
U.S.C. 715 et seq.); the Clean Air Act (42 
U.S.C. 7401 et seq.); the Archeological 
Resources Protection Act (Pub. L. 96–95 
(16 U.S.C. 470aa et seq.)); the 
Paleontological Resources Preservation 
Act (16 U.S.C. 470aaa et seq.); the 
Federal Cave Resources Protection Act 
of 1988 (16 U.S.C. 4301 et seq.); the 
National Trails System Act (16 U.S.C. 
1241 et seq.); the Safe Drinking Water 
Act (42 U.S.C. 300f et seq.); the Noise 
Control Act (42 U.S.C. 4901 et seq.); the 
Solid Waste Disposal Act, as amended 
by the Resource Conservation and 
Recovery Act (42 U.S.C. 6901 et seq.); 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9601 et seq.); the 
Archaeological and Historic 
Preservation Act (Pub. L. 86–523, as 
amended, repealed, or replaced by Pub. 
L. 113–287 (Dec. 19, 2014) (formerly 
codified at 16 U.S.C. 469 et seq., now 
codified at 54 U.S.C. 312502 et seq.)); 
the Antiquities Act (formerly codified at 
16 U.S.C. 431 et seq., now codified at 54 
U.S.C. 320301 et seq.); the Historic 
Sites, Buildings, and Antiquities Act 
(formerly codified at 16 U.S.C. 461 et 
seq., now codified at 54 U.S.C. 3201– 
320303 & 320101–320106); the 
Farmland Protection Policy Act (7 
U.S.C. 4201 et seq.); the Wilderness Act 
(Pub. L. 88–577 (16 U.S.C. 1131 et seq.)); 
the Federal Land Policy and 
Management Act (Pub L. 94–579 (43 
U.S.C. 1701 et seq.)); National Fish and 
Wildlife Act of 1956 (Pub. L. 84–1024 
(16 U.S.C. 742a, et seq.)); the Fish and 
Wildlife Coordination Act (Pub. L. 73– 
121 (16 U.S.C. 661 et seq.)); the Wild 
Horse and Burro Act (16 U.S.C. 1331 et 
seq.); the Administrative Procedure Act 
(5 U.S.C. 551 et seq.); the Eagle 
Protection Act (16 U.S.C. 668 et seq.); 
sections 102(29) and 103 of Title I of the 
California Desert Protection Act (Pub. L. 
103–433); the Native American Graves 
Protection and Repatriation Act (25 
U.S.C. 3001 et seq.); and the American 
Indian Religious Freedom Act (42 U.S.C. 
1996). 

This waiver does not revoke or 
supersede any other waiver 
determination made pursuant to section 
102(c) of IIRIRA. Such waivers shall 
remain in full force and effect in 

accordance with their terms. I reserve 
the authority to execute further waivers 
from time to time as I may determine to 
be necessary under section 102 of 
IIRIRA. 

Dated: March 11, 2020. 
Chad F. Wolf, 
Acting Secretary of Homeland Security. 
[FR Doc. 2020–05366 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

Determination Pursuant to Section 102 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
as Amended 

AGENCY: Office of the Secretary, 
Department of Homeland Security. 
ACTION: Notice of determination. 

SUMMARY: The Acting Secretary of 
Homeland Security has determined, 
pursuant to law, that it is necessary to 
waive certain laws, regulations, and 
other legal requirements in order to 
ensure the expeditious construction of 
barriers and roads in the vicinity of the 
international land border in Imperial 
County, California. 
DATES: This determination takes effect 
on March 16, 2020. 
SUPPLEMENTARY INFORMATION: Important 
mission requirements of the Department 
of Homeland Security (‘‘DHS’’) include 
border security and the detection and 
prevention of illegal entry into the 
United States. Border security is critical 
to the nation’s national security. 
Recognizing the critical importance of 
border security, Congress has mandated 
DHS to achieve and maintain 
operational control of the international 
land border. Secure Fence Act of 2006, 
Public Law 109–367, section 2, 120 Stat. 
2638 (Oct. 26, 2006) (8 U.S.C. 1701 
note). Congress defined ‘‘operational 
control’’ as the prevention of all 
unlawful entries into the United States, 
including entries by terrorists, other 
unlawful aliens, instruments of 
terrorism, narcotics, and other 
contraband. Id. Consistent with that 
mandate from Congress, the President’s 
Executive Order on Border Security and 
Immigration Enforcement Improvements 
directed executive departments and 
agencies to deploy all lawful means to 
secure the southern border. Executive 
Order 13767, section 1. In order to 
achieve that end, the President directed, 
among other things, that I take 
immediate steps to prevent all unlawful 
entries into the United States, including 

the immediate construction of physical 
infrastructure to prevent illegal entry. 
Executive Order 13767, section 4(a). 

Congress has provided to the 
Secretary of Homeland Security a 
number of authorities necessary to carry 
out DHS’s border security mission. One 
of those authorities is found at section 
102 of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 
1996, as amended (‘‘IIRIRA’’). Public 
Law 104–208, Div. C, 110 Stat. 3009– 
546, 3009–554 (Sept. 30, 1996) (8 U.S.C 
1103 note), as amended by the REAL ID 
Act of 2005, Public Law 109–13, Div. B, 
119 Stat. 231, 302, 306 (May 11, 2005) 
(8 U.S.C. 1103 note), as amended by the 
Secure Fence Act of 2006, Public Law 
109–367, section 3, 120 Stat. 2638 (Oct. 
26, 2006) (8 U.S.C. 1103 note), as 
amended by the Department of 
Homeland Security Appropriations Act, 
2008, Public Law 110–161, Div. E, Title 
V, section 564, 121 Stat. 2090 (Dec. 26, 
2007). In section 102(a) of IIRIRA, 
Congress provided that the Secretary of 
Homeland Security shall take such 
actions as may be necessary to install 
additional physical barriers and roads 
(including the removal of obstacles to 
detection of illegal entrants) in the 
vicinity of the United States border to 
deter illegal crossings in areas of high 
illegal entry into the United States. In 
section 102(b) of IIRIRA, Congress 
mandated the installation of additional 
fencing, barriers, roads, lighting, 
cameras, and sensors on the southwest 
border. Finally, in section 102(c) of 
IIRIRA, Congress granted to the 
Secretary of Homeland Security the 
authority to waive all legal requirements 
that I, in my sole discretion, determine 
necessary to ensure the expeditious 
construction of barriers and roads 
authorized by section 102 of IIRIRA. 

Determination and Waiver 

Section 1 
The United States Border Patrol’s El 

Centro Sector is an area of high illegal 
entry. In fiscal year 2019, the United 
States Border Patrol (‘‘Border Patrol’’) 
apprehended over 35,000 illegal aliens 
attempting to enter the United States 
between border crossings in the El 
Centro Sector. Also in fiscal year 2019, 
there were approximately 180 drug- 
related events between border crossings 
in the El Centro Sector, through which 
Border Patrol seized over 100 pounds of 
marijuana, over 60 pounds of cocaine, 
over 100 pounds of heroin, and over 
2,600 pounds of methamphetamine. 
Additionally, Imperial County, 
California, which is located largely in 
the El Centro Sector, has been identified 
as a High Intensity Drug Trafficking 
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Area by the Office of National Drug 
Control Policy. 

Due to the high levels of illegal entry 
of people and drugs within the El 
Centro Sector, I must use my authority 
under section 102 of IIRIRA to install 
additional physical barriers and roads in 
the El Centro Sector. Therefore, DHS 
will take immediate action to construct 
barriers and roads. In addition, lighting 
will be installed. 

To support DHS’s action under 
section 102 of IIRIRA, I requested that 
the Secretary of Defense, pursuant to 10 
U.S.C. 284(b)(7), assist by constructing 
fence, roads, and lighting within the El 
Centro Sector in order to block drug 
smuggling corridors across the 
international boundary between the 
United States and Mexico. The 
Secretary of Defense has concluded that 
the support requested satisfies the 
statutory requirements of 10 U.S.C. 
284(b)(7) and that the Department of 
Defense will provide such support in 
the project area described in Section 2 
below. 

Section 2 
I determine that the following area in 

the vicinity of the United States border, 
located in the State of California within 
the United States Border Patrol’s El 
Centro Sector, is an area of high illegal 
entry (the ‘‘project area’’): Starting at the 
San Diego—Imperial County line and 
extending east approximately 11 miles. 

There is presently an acute and 
immediate need to construct physical 
barriers and roads in the vicinity of the 
border of the United States in order to 
prevent unlawful entries into the United 
States in the project area pursuant to 
sections 102(a) and 102(b) of IIRIRA. In 
order to ensure the expeditious 
construction of the barriers and roads in 
the project area, I have determined that 
it is necessary that I exercise the 
authority that is vested in me by section 
102(c) of IIRIRA. 

Accordingly, pursuant to section 
102(c) of IIRIRA, I hereby waive in their 
entirety, with respect to the 
construction of physical barriers and 
roads (including, but not limited to, 
accessing the project area, creating and 
using staging areas, the conduct of 
earthwork, excavation, fill, and site 
preparation, and installation and 
upkeep of physical barriers, roads, 
supporting elements, drainage, erosion 
controls, safety features, lighting, 
cameras, and sensors) in the project 
area, all of the following statutes, 
including all federal, state, or other 
laws, regulations, and legal 
requirements of, deriving from, or 
related to the subject of, the following 
statutes, as amended: The National 

Environmental Policy Act (Pub. L. 91– 
190, 83 Stat. 852 (Jan. 1, 1970) (42 
U.S.C. 4321 et seq.)); the Endangered 
Species Act (Pub. L. 93–205, 87 Stat. 
884 (Dec. 28, 1973) (16 U.S.C. 1531 et 
seq.)); the Federal Water Pollution 
Control Act (commonly referred to as 
the Clean Water Act (33 U.S.C. 1251 et 
seq.)); the National Historic Preservation 
Act (Pub. L. 89–665, 80 Stat. 915 (Oct. 
15, 1966), as amended, repealed, or 
replaced by Pub. L. 113–287, 128 Stat. 
3094 (Dec. 19, 2014) (formerly codified 
at 16 U.S.C. 470 et seq., now codified at 
54 U.S.C. 100101 note and 54 U.S.C. 
300101 et seq.)); the Migratory Bird 
Treaty Act (16 U.S.C. 703 et seq.); the 
Migratory Bird Conservation Act (16 
U.S.C. 715 et seq.); the Clean Air Act (42 
U.S.C. 7401 et seq.); the Archeological 
Resources Protection Act (Pub. L. 96–95, 
93 Stat. 721 (Oct. 31, 1979) (16 U.S.C. 
470aa et seq.)); the Paleontological 
Resources Preservation Act (16 U.S.C. 
470aaa et seq.); the Federal Cave 
Resources Protection Act of 1988 (16 
U.S.C. 4301 et seq.); the Safe Drinking 
Water Act (42 U.S.C. 300f et seq.); the 
Noise Control Act (42 U.S.C. 4901 et 
seq.); the Solid Waste Disposal Act, as 
amended by the Resource Conservation 
and Recovery Act (42 U.S.C. 6901 et 
seq.); the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9601 et seq.); the 
Archaeological and Historic 
Preservation Act (Pub. L. 86–523, 74 
Stat. 220 (June 27, 1960) as amended, 
repealed, or replaced by Pub. L. 113– 
287, 128 Stat. 3094 (Dec. 19, 2014) 
(formerly codified at 16 U.S.C. 469 et 
seq., now codified at 54 U.S.C. 312502 
et seq.)); the Antiquities Act (formerly 
codified at 16 U.S.C. 431 et seq., now 
codified at 54 U.S.C. 320301 et seq.); the 
Historic Sites, Buildings, and 
Antiquities Act (formerly codified at 16 
U.S.C. 461 et seq., now codified at 54 
U.S.C. 3201–320303 & 320101–320106); 
the Farmland Protection Policy Act (7 
U.S.C. 4201 et seq.); the Federal Land 
Policy and Management Act (Pub L. 94– 
579, 90 Stat. 2743 (Oct. 21, 1976) (43 
U.S.C. 1701 et seq.)); National Fish and 
Wildlife Act of 1956 (Pub. L. 84–1024, 
70 Stat. 1119 (Aug. 8, 1956) (16 U.S.C. 
742a, et seq.)); the Fish and Wildlife 
Coordination Act (Pub. L. 73–121, 48 
Stat. 401 (March 10, 1934) (16 U.S.C. 
661 et seq.)); the National Trails System 
Act (16 U.S.C. 1241 et seq.); the 
Administrative Procedure Act (5 U.S.C. 
551 et seq.); the Wild Horse and Burro 
Act (16 U.S.C. 1331 et seq.); the Eagle 
Protection Act (16 U.S.C. 668 et seq.); 
the Native American Graves Protection 
and Repatriation Act (25 U.S.C. 3001 et 
seq.); the American Indian Religious 

Freedom Act (42 U.S.C. 1996); the 
Wilderness Act (Pub. L. 88–577, 78 Stat. 
890 (Sept. 3, 1964) (16 U.S.C. 1131 et 
seq.)); and sections 102(29) and 103 of 
Title I of the California Desert Protection 
Act (Pub. L. 103–433, 108 Stat. 4471 
(Oct. 31, 1994)). 

This waiver does not revoke or 
supersede any other waiver 
determination made pursuant to section 
102(c) of IIRIRA. Such waivers shall 
remain in full force and effect in 
accordance with their terms. I reserve 
the authority to execute further waivers 
from time to time as I may determine to 
be necessary under section 102 of 
IIRIRA. 

Dated: March 11, 2020. 
Chad F. Wolf, 
Acting Secretary of Homeland Security. 
[FR Doc. 2020–05365 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

Determination Pursuant to Section 102 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
as Amended 

AGENCY: Office of the Secretary, 
Department of Homeland Security. 
ACTION: Notice of determination. 

SUMMARY: The Acting Secretary of 
Homeland Security has determined, 
pursuant to law, that it is necessary to 
waive certain laws, regulations, and 
other legal requirements in order to 
ensure the expeditious construction of 
barriers and roads in the vicinity of the 
international land border in Pima 
County, Arizona, Santa Cruz County, 
Arizona, and Cochise County, Arizona. 
DATES: This determination takes effect 
on March 16, 2020. 
SUPPLEMENTARY INFORMATION: 

Important mission requirements of the 
Department of Homeland Security 
(‘‘DHS’’) include border security and the 
detection and prevention of illegal entry 
into the United States. Border security 
is critical to the nation’s national 
security. Recognizing the critical 
importance of border security, Congress 
has mandated DHS to achieve and 
maintain operational control of the 
international land border. Secure Fence 
Act of 2006, Public Law 109–367, 
section 2, 120 Stat. 2638 (Oct. 26, 2006) 
(8 U.S.C. 1701 note). Congress defined 
‘‘operational control’’ as the prevention 
of all unlawful entries into the United 
States, including entries by terrorists, 
other unlawful aliens, instruments of 
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terrorism, narcotics, and other 
contraband. Id. Consistent with that 
mandate from Congress, the President’s 
Executive Order on Border Security and 
Immigration Enforcement Improvements 
directed executive departments and 
agencies to deploy all lawful means to 
secure the southern border. Executive 
Order 13767, section 1. In order to 
achieve that end, the President directed, 
among other things, that I take 
immediate steps to prevent all unlawful 
entries into the United States, including 
the immediate construction of physical 
infrastructure to prevent illegal entry. 
Executive Order 13767, section 4(a). 

Congress has provided to the 
Secretary of Homeland Security a 
number of authorities necessary to carry 
out DHS’s border security mission. One 
of those authorities is found at section 
102 of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 
1996, as amended (‘‘IIRIRA’’). Public 
Law 104–208, Div. C, 110 Stat. 3009– 
546, 3009–554 (Sept. 30, 1996) (8 U.S.C 
1103 note), as amended by the REAL ID 
Act of 2005, Public Law 109–13, Div. B, 
119 Stat. 231, 302, 306 (May 11, 2005) 
(8 U.S.C. 1103 note), as amended by the 
Secure Fence Act of 2006, Public Law 
109–367, section 3, 120 Stat. 2638 (Oct. 
26, 2006) (8 U.S.C. 1103 note), as 
amended by the Department of 
Homeland Security Appropriations Act, 
2008, Public Law 110–161, Div. E, Title 
V, section 564, 121 Stat. 2090 (Dec. 26, 
2007). In section 102(a) of IIRIRA, 
Congress provided that the Secretary of 
Homeland Security shall take such 
actions as may be necessary to install 
additional physical barriers and roads 
(including the removal of obstacles to 
detection of illegal entrants) in the 
vicinity of the United States border to 
deter illegal crossings in areas of high 
illegal entry into the United States. In 
section 102(b) of IIRIRA, Congress 
mandated the installation of additional 
fencing, barriers, roads, lighting, 
cameras, and sensors on the southwest 
border. Finally, in section 102(c) of 
IIRIRA, Congress granted to the 
Secretary of Homeland Security the 
authority to waive all legal requirements 
that I, in my sole discretion, determine 
necessary to ensure the expeditious 
construction of barriers and roads 
authorized by section 102 of IIRIRA. 

Determination and Waiver 

Section 1 
The United States Border Patrol’s 

Tucson Sector is an area of high illegal 
entry. In fiscal year 2019, the United 
States Border Patrol (‘‘Border Patrol’’) 
apprehended over 63,000 illegal aliens 
attempting to enter the United States 

between border crossings in the Tucson 
Sector. Also in fiscal year 2019, there 
were over 1,200 drug-related events 
between border crossings in the Tucson 
Sector, through which Border Patrol 
seized over 59,000 pounds of marijuana, 
over 150 pounds of cocaine, over 155 
pounds of heroin, over 2,700 pounds of 
methamphetamine, and over 12 pounds 
of fentanyl. Additionally, Pima County, 
Arizona, Santa Cruz County, Arizona, 
and Cochise County, Arizona, which are 
located in the Tucson Sector, have been 
identified as a High Intensity Drug 
Trafficking Area by the Office of 
National Drug Control Policy. 

Due to the high levels of illegal entry 
of people and drugs within the Tucson 
Sector, I must use my authority under 
section 102 of IIRIRA to install 
additional physical barriers and roads in 
the Tucson Sector. Therefore, DHS will 
take immediate action to construct new 
primary and secondary fencing and 
replace existing pedestrian and 
secondary fencing in the Tucson Sector. 
The segments within which such 
construction will occur are referred to 
herein as the ‘‘project areas’’ and are 
more specifically described in Section 2 
below. 

The lack of adequate barriers, either 
due to a complete absence of barrier or 
ineffective primary or secondary fencing 
that no longer meet Border Patrol’s 
operational needs, continues to be 
particularly problematic as it pertains to 
the trafficking of illegal narcotics in the 
Tucson Sector. The replacement of 
outmoded primary and secondary 
fencing and the construction of new 
primary pedestrian fencing will add 
much needed infrastructure in the 
Tucson Sector. The added impedance 
capability will slow or stop illegal 
activity, afford Border Patrol more time 
to respond, and increase the likelihood 
of interdiction. Within the project areas 
roads will also be constructed or 
improved and lighting will be installed. 

To support DHS’s action under 
section 102 of IIRIRA, I requested that 
the Secretary of Defense, pursuant to 10 
U.S.C. 284(b)(7), assist by constructing 
fence, roads, and lighting within the 
Tucson Sector in order to block drug 
smuggling corridors across the 
international boundary between the 
United States and Mexico. The 
Secretary of Defense has concluded that 
the support requested satisfies the 
statutory requirements of 10 U.S.C. 
284(b)(7) and that the Department of 
Defense will provide such support in 
the project areas described in Section 2 
below. 

Section 2 

I determine that the following areas in 
the vicinity of the United States border, 
located in the State of Arizona within 
the United States Border Patrol’s Tucson 
Sector, are areas of high illegal entry 
(the ‘‘project areas’’): 

• Starting two (2) miles north and 
west of Border Monument 140 and 
extending south and east to 
approximately one and one-half (1.5) 
miles east of Border Monument 124; 

• Starting approximately one (1) mile 
west of Border Monument 116 and 
extending east to approximately one 
mile (1) east of Border Monument 100; 

• Starting at approximately Border 
Monument 98 and extending east for 
approximately 10 miles; 

• Starting approximately one-half 
(0.5) of a mile west of the Naco Port of 
Entry and extending east to 
approximately Border Monument 92; 

• Starting approximately one-half 
(0.5) of a mile west of Border Monument 
91 and extending east for approximately 
16 miles; 

• Starting approximately one-half 
(0.5) of a mile east of Border Monument 
83 and extending west for two (2) miles; 
and 

• Starting approximately one-half 
(0.5) of a mile west of Border Monument 
74 and extending east to the Arizona- 
New Mexico state line. 

There is presently an acute and 
immediate need to construct physical 
barriers and roads in the vicinity of the 
border of the United States in order to 
prevent unlawful entries into the United 
States in the project areas pursuant to 
sections 102(a) and 102(b) of IIRIRA. In 
order to ensure the expeditious 
construction of the barriers and roads in 
the project areas, I have determined that 
it is necessary that I exercise the 
authority that is vested in me by section 
102(c) of IIRIRA. 

Accordingly, pursuant to section 
102(c) of IIRIRA, I hereby waive in their 
entirety, with respect to the 
construction of physical barriers and 
roads (including, but not limited to, 
accessing the project areas, creating and 
using staging areas, the conduct of 
earthwork, excavation, fill, and site 
preparation, and installation and 
upkeep of physical barriers, roads, 
supporting elements, drainage, erosion 
controls, safety features, lighting, 
cameras, and sensors) in the project 
areas, all of the following statutes, 
including all federal, state, or other 
laws, regulations, and legal 
requirements of, deriving from, or 
related to the subject of, the following 
statutes, as amended: The National 
Environmental Policy Act (Pub. L. 91– 
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190, 83 Stat. 852 (Jan. 1, 1970) (42 
U.S.C. 4321 et seq.)); the Endangered 
Species Act (Pub. L. 93–205, 87 Stat. 
884 (Dec. 28, 1973) (16 U.S.C. 1531 et 
seq.)); the Federal Water Pollution 
Control Act (commonly referred to as 
the Clean Water Act (33 U.S.C. 1251 et 
seq.)); the National Historic Preservation 
Act (Pub. L. 89–665, 80 Stat. 915 (Oct. 
15, 1966), as amended, repealed, or 
replaced by Pub. L. 113–287, 128 Stat. 
3094 (Dec. 19, 2014) (formerly codified 
at 16 U.S.C. 470 et seq., now codified at 
54 U.S.C. 100101 note and 54 U.S.C. 
300101 et seq.)); the Migratory Bird 
Treaty Act (16 U.S.C. 703 et seq.); the 
Migratory Bird Conservation Act (16 
U.S.C. 715 et seq.); the Clean Air Act (42 
U.S.C. 7401 et seq.); the Archeological 
Resources Protection Act (Pub. L. 96–95, 
93 Stat. 721 (Oct. 31, 1979) (16 U.S.C. 
470aa et seq.)); the Paleontological 
Resources Preservation Act (16 U.S.C. 
470aaa et seq.); the Federal Cave 
Resources Protection Act of 1988 (16 
U.S.C. 4301 et seq.); the Safe Drinking 
Water Act (42 U.S.C. 300f et seq.); the 
Noise Control Act (42 U.S.C. 4901 et 
seq.); the Solid Waste Disposal Act, as 
amended by the Resource Conservation 
and Recovery Act (42 U.S.C. 6901 et 
seq.); the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9601 et seq.); the 
Archaeological and Historic 
Preservation Act (Pub. L. 86–523, 74 
Stat. 220 (June 27, 1960) as amended, 
repealed, or replaced by Pub. L. 113– 
287, 128 Stat. 3094 (Dec. 19, 2014) 
(formerly codified at 16 U.S.C. 469 et 
seq., now codified at 54 U.S.C. 312502 
et seq.)); the Antiquities Act (formerly 
codified at 16 U.S.C. 431 et seq., now 
codified at 54 U.S.C. 320301 et seq.); the 
Historic Sites, Buildings, and 
Antiquities Act (formerly codified at 16 
U.S.C. 461 et seq., now codified at 54 
U.S.C. 3201–320303 & 320101–320106); 
Wild and Scenic Rivers Act (Pub. L. 90– 
542, 82 Stat. 906 (Oct. 2, 1968) (16 
U.S.C. 1271 et seq.)); the Farmland 
Protection Policy Act (7 U.S.C. 4201 et 
seq.); the Federal Land Policy and 
Management Act (Pub L. 94–579, 90 
Stat. 2743 (Oct. 21, 1976) (43 U.S.C. 
1701 et seq.)); the Wilderness Act (Pub. 
L. 88–577, 78 Stat. 890 (Sept. 3, 1964) 
(16 U.S.C. 1131 et seq.)); sections 
101(a)(14), 101(a)(17), and 101(b) of 
Title I of the Arizona Wilderness Act of 
1984 (Pub. L. 98–406, 98 Stat. 1486 
(August 28, 1984)); the National 
Wildlife Refuge System Administration 
Act (Pub. L. 89–669 (16 U.S.C. 668dd– 
668ee)); the National Wildlife Refuge 
System Improvement Act of 1997 (Pub. 
L. 105–57); National Fish and Wildlife 
Act of 1956 (Pub. L. 84–1024, 70 Stat. 

1119 (Aug. 8, 1956) (16 U.S.C. 742a, et 
seq.)); the Fish and Wildlife 
Coordination Act (Pub. L. 73–121, 48 
Stat. 401 (March 10, 1934) (16 U.S.C. 
661 et seq.)); the National Trails System 
Act (16 U.S.C. 1241 et seq.); the 
Administrative Procedure Act (5 U.S.C. 
551 et seq.); the Wild Horse and Burro 
Act (16 U.S.C. 1331 et seq.); the Rivers 
and Harbors Act of 1899 (33 U.S.C. 403); 
the National Park Service Organic Act 
and the National Park Service General 
Authorities Act (Pub. L. 64–235, 39 Stat. 
535 (Aug. 25, 1916) and Pub. L. 91–383, 
84 Stat. 825 (Aug. 18, 1970) as amended, 
repealed, or replaced by Pub. L. 113– 
287, 128 Stat. 3094 (Dec. 19, 2014) 
(formerly codified at 16 U.S.C. 1, 2–4 
and 16 U.S.C. 1a–1 et seq., now codified 
at 54 U.S.C. 100101–100102, 54 U.S.C. 
100301–100303, 54 U.S.C. 100501– 
100507, 54 U.S.C. 100701–100707, 54 
U.S.C. 100721–100725, 54 U.S.C. 
100751–100755, 54 U.S.C. 100901– 
100906, 54 U.S.C. 102101–102102)); 
Arizona-Idaho Conservation Act of 1988 
(Pub. L. 100–696, 102 Stat. 4571 (Nov. 
18, 1988) (16 U.S.C. 460xx)); 16 U.S.C. 
450y (Pub. L. 77–216, 55 Stat. 630 (Aug. 
18, 1941), as amended by Pub. L. 82– 
478, 66 Stat. 510 (July 9, 1952)); 67 Stat. 
c18 (Nov. 5, 1952); National Forest 
Management Act of 1976 (16 U.S.C. 
1600 et seq.); Multiple-Use and 
Sustained-Yield Act of 1960 (16 U.S.C. 
528–531); 16 U.S.C. 472; 16 U.S.C. 551; 
the Eagle Protection Act (16 U.S.C. 668 
et seq.); the Native American Graves 
Protection and Repatriation Act (25 
U.S.C. 3001 et seq.); and the American 
Indian Religious Freedom Act (42 U.S.C. 
1996). 

This waiver does not revoke or 
supersede any other waiver 
determination made pursuant to section 
102(c) of IIRIRA. Such waivers shall 
remain in full force and effect in 
accordance with their terms. I reserve 
the authority to execute further waivers 
from time to time as I may determine to 
be necessary under section 102 of 
IIRIRA. 

Dated: March 11, 2020. 

Chad F. Wolf, 
Acting Secretary of Homeland Security. 
[FR Doc. 2020–05349 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

Determination Pursuant to Section 102 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
as Amended 

AGENCY: Office of the Secretary, 
Department of Homeland Security. 
ACTION: Notice of determination. 

SUMMARY: The Acting Secretary of 
Homeland Security has determined, 
pursuant to law, that it is necessary to 
waive certain laws, regulations, and 
other legal requirements in order to 
ensure the expeditious construction of 
barriers and roads in the vicinity of the 
international land border in Luna 
County, New Mexico, Doña Ana County, 
New Mexico, and El Paso County, 
Texas. 
DATES: This determination takes effect 
on March 16, 2020. 
SUPPLEMENTARY INFORMATION: 

Important mission requirements of the 
Department of Homeland Security 
(‘‘DHS’’) include border security and the 
detection and prevention of illegal entry 
into the United States. Border security 
is critical to the nation’s national 
security. Recognizing the critical 
importance of border security, Congress 
has mandated DHS to achieve and 
maintain operational control of the 
international land border. Secure Fence 
Act of 2006, Public Law 109–367, 
section 2, 120 Stat. 2638 (Oct. 26, 2006) 
(8 U.S.C. 1701 note). Congress defined 
‘‘operational control’’ as the prevention 
of all unlawful entries into the United 
States, including entries by terrorists, 
other unlawful aliens, instruments of 
terrorism, narcotics, and other 
contraband. Id. Consistent with that 
mandate from Congress, the President’s 
Executive Order on Border Security and 
Immigration Enforcement Improvements 
directed executive departments and 
agencies to deploy all lawful means to 
secure the southern border. Executive 
Order 13767, section 1. In order to 
achieve that end, the President directed, 
among other things, that I take 
immediate steps to prevent all unlawful 
entries into the United States, including 
the immediate construction of physical 
infrastructure to prevent illegal entry. 
Executive Order 13767, section 4(a). 

Congress has provided to the 
Secretary of Homeland Security a 
number of authorities necessary to carry 
out DHS’s border security mission. One 
of those authorities is found at section 
102 of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 
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1996, as amended (‘‘IIRIRA’’). Public 
Law 104–208, Div. C, 110 Stat. 3009– 
546, 3009–554 (Sept. 30, 1996) (8 U.S.C. 
1103 note), as amended by the REAL ID 
Act of 2005, Public Law 109–13, Div. B, 
119 Stat. 231, 302, 306 (May 11, 2005) 
(8 U.S.C. 1103 note), as amended by the 
Secure Fence Act of 2006, Public Law 
109–367, section 3, 120 Stat. 2638 (Oct. 
26, 2006) (8 U.S.C. 1103 note), as 
amended by the Department of 
Homeland Security Appropriations Act, 
2008, Public Law 110–161, Div. E, Title 
V, section 564, 121 Stat. 2090 (Dec. 26, 
2007). In section 102(a) of IIRIRA, 
Congress provided that the Secretary of 
Homeland Security shall take such 
actions as may be necessary to install 
additional physical barriers and roads 
(including the removal of obstacles to 
detection of illegal entrants) in the 
vicinity of the United States border to 
deter illegal crossings in areas of high 
illegal entry into the United States. In 
section 102(b) of IIRIRA, Congress 
mandated the installation of additional 
fencing, barriers, roads, lighting, 
cameras, and sensors on the southwest 
border. Finally, in section 102(c) of 
IIRIRA, Congress granted to the 
Secretary of Homeland Security the 
authority to waive all legal requirements 
that I, in my sole discretion, determine 
necessary to ensure the expeditious 
construction of barriers and roads 
authorized by section 102 of IIRIRA. 

Determination and Waiver 

Section 1 
The United States Border Patrol’s El 

Paso Sector is an area of high illegal 
entry. In fiscal year 2019, the United 
States Border Patrol (‘‘Border Patrol’’) 
apprehended over 182,000 illegal aliens 
attempting to enter the United States 
between border crossings in the El Paso 
Sector. Also in fiscal year 2019, there 
were over 400 drug-related events 
between border crossings in the El Paso 
Sector, through which the Border Patrol 
seized over 11,000 pounds of marijuana, 
over 137 pounds of cocaine, over 35 
pounds of heroin, over 340 pounds of 
methamphetamine, and over two 
pounds of fentanyl. Additionally, Luna 
County, New Mexico, Doña Ana County, 
New Mexico, and El Paso County, 
Texas, which are located in the El Paso 
Sector, have been identified as High 
Intensity Drug Trafficking Areas by the 
Office of National Drug Control Policy. 

Due to the high levels of illegal entry 
of people and drugs within the El Paso 
Sector, I must use my authority under 
section 102 of IIRIRA to install 
additional physical barriers and roads in 
the El Paso Sector. Therefore, DHS will 
take immediate action to construct new 

primary pedestrian fencing and replace 
existing primary pedestrian and 
secondary fencing in the El Paso Sector. 
The segments within which such 
construction will occur are referred to 
herein as the ‘‘project areas’’ and are 
more specifically described in Section 2 
below. 

The existing pedestrian and 
secondary fencing within the project 
areas no longer meets Border Patrol’s 
operational needs. The existing 
pedestrian and secondary fencing is not 
of sufficient height. Further, the existing 
pedestrian fencing was constructed with 
thinner materials that are easily 
breached. It therefore does not provide 
the level of impedance necessary to 
meet Border Patrol’s operational needs. 
Both will be replaced with fencing that 
has a more operationally effective 
design. In addition, the construction of 
new fencing in the El Paso Sector is 
intended to slow or stop illegal activity. 
Increasing the level of impedance will 
improve Border Patrol’s ability to 
respond to narcotics smuggling and 
illegal entries. Within the project areas 
roads will also be constructed or 
improved and lighting will be installed. 

To support DHS’s action under 
section 102 of IIRIRA, I requested that 
the Secretary of Defense, pursuant to 10 
U.S.C. 284(b)(7), assist by constructing 
fence, roads, and lighting within the El 
Paso Sector in order to block drug 
smuggling corridors across the 
international boundary between the 
United States and Mexico. The 
Secretary of Defense has concluded that 
the support requested satisfies the 
statutory requirements of 10 U.S.C. 
284(b)(7) and that the Department of 
Defense will provide such support in 
the project areas described in Section 2 
below. 

Section 2 

I determine that the following areas in 
the vicinity of the United States border, 
located in the State of Texas and the 
State of New Mexico within the United 
States Border Patrol’s El Paso Sector, are 
areas of high illegal entry (the ‘‘project 
areas’’): 

• Starting at approximately Border 
Monument 33 and extending east for 
approximately three (3) miles; 

• Starting at approximately Border 
Monument 24 and extending east to 
approximately Border Monument 20; 

• Starting approximately two and 
one-half (2.5) miles west of Border 
Monument 4 and extending east to 
approximately one-half (0.5) of a mile 
east of Border Monument 3; 

• Starting approximately one and 
one-quarter (1.25) miles east of Border 

Monument 3 and extending east to 
approximately Border Monument 2; 

• Starting at approximately the New 
Mexico—Texas state line and generally 
following the International Boundary 
and Water Commission levee south and 
east for approximately two (2) miles; 

• Starting approximately one-half 
(0.5) of a mile north and west of the 
Paso Del Norte Port of Entry and 
generally following the International 
Boundary and Water Commission levee 
east to approximately one-half (0.5) of a 
mile south and east of the Bridge of the 
Americas Port of Entry; and 

• Starting approximately one and 
one-half (1.5) miles south and east of the 
Bridge of the Americas Port of Entry and 
generally following the International 
Boundary and Water Commission levee 
south and east to approximately nine (9) 
miles south and east of the Tornillo Port 
of Entry. 

There is presently an acute and 
immediate need to construct physical 
barriers and roads in the vicinity of the 
border of the United States in order to 
prevent unlawful entries into the United 
States in the project areas pursuant to 
sections 102(a) and 102(b) of IIRIRA. In 
order to ensure the expeditious 
construction of the barriers and roads in 
the project areas, I have determined that 
it is necessary that I exercise the 
authority that is vested in me by section 
102(c) of IIRIRA. 

Accordingly, pursuant to section 
102(c) of IIRIRA, I hereby waive in their 
entirety, with respect to the 
construction of physical barriers and 
roads (including, but not limited to, 
accessing the project areas, creating and 
using staging areas, the conduct of 
earthwork, excavation, fill, and site 
preparation, and installation and 
upkeep of physical barriers, roads, 
supporting elements, drainage, erosion 
controls, safety features, lighting, 
cameras, and sensors) in the project 
areas, all of the following statutes, 
including all federal, state, or other 
laws, regulations, and legal 
requirements of, deriving from, or 
related to the subject of, the following 
statutes, as amended: The National 
Environmental Policy Act (Pub. L. 91– 
190, 83 Stat. 852 (Jan. 1, 1970) (42 
U.S.C. 4321 et seq.)); the Endangered 
Species Act (Pub. L. 93–205, 87 Stat. 
884 (Dec. 28, 1973) (16 U.S.C. 1531 et 
seq.)); the Federal Water Pollution 
Control Act (commonly referred to as 
the Clean Water Act (33 U.S.C. 1251 et 
seq.)); the National Historic Preservation 
Act (Pub. L. 89–665, 80 Stat. 915 (Oct. 
15, 1966), as amended, repealed, or 
replaced by Pub. L. 113–287 (Dec. 19, 
2014) (formerly codified at 16 U.S.C. 
470 et seq., now codified at 54 U.S.C. 
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100101 note and 54 U.S.C. 300101 et 
seq.)); the Migratory Bird Treaty Act (16 
U.S.C. 703 et seq.); the Migratory Bird 
Conservation Act (16 U.S.C. 715 et seq.); 
the Clean Air Act (42 U.S.C. 7401 et 
seq.); the Archeological Resources 
Protection Act (Pub. L. 96–95 (16 U.S.C. 
470aa et seq.)); the Paleontological 
Resources Preservation Act (16 U.S.C. 
470aaa et seq.); the National Trails 
System Act (16 U.S.C. 1241 et seq.); the 
Federal Cave Resources Protection Act 
of 1988 (16 U.S.C. 4301 et seq.); the Safe 
Drinking Water Act (42 U.S.C. 300f et 
seq.); the Noise Control Act (42 U.S.C. 
4901 et seq.); the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act (42 
U.S.C. 6901 et seq.); the Comprehensive 
Environmental Response, 
Compensation, and Liability Act (42 
U.S.C. 9601 et seq.); the Archaeological 
and Historic Preservation Act (Pub. L. 
86–523, as amended, repealed, or 
replaced by Pub. L. 113–287 (Dec. 19, 
2014) (formerly codified at 16 U.S.C. 
469 et seq., now codified at 54 U.S.C. 
312502 et seq.)); the Antiquities Act 
(formerly codified at 16 U.S.C. 431 et 
seq., now codified at 54 U.S.C. 320301 
et seq.); the Historic Sites, Buildings, 
and Antiquities Act (formerly codified 
at 16 U.S.C. 461 et seq., now codified at 
54 U.S.C. 3201–320303 & 320101– 
320106); the Farmland Protection Policy 
Act (7 U.S.C. 4201 et seq.); the Federal 
Land Policy and Management Act (Pub. 
L. 94–579 (43 U.S.C. 1701 et seq.)); 
National Fish and Wildlife Act of 1956 
(Pub. L. 84–1024 (16 U.S.C. 742a et 
seq.)); the Fish and Wildlife 
Coordination Act (Pub. L. 73–121 (16 
U.S.C. 661 et seq.)); the Wild Horse and 
Burro Act (16 U.S.C. 1331 et seq.); the 
Administrative Procedure Act (5 U.S.C. 
551 et seq.); the Wild and Scenic Rivers 
Act (Pub. L. 90–542 (16 U.S.C. 1281 et 
seq.)); the Rivers and Harbors Act of 
1899 (33 U.S.C. 403); the Eagle 
Protection Act (16 U.S.C. 668 et seq.); 
the Native American Graves Protection 
and Repatriation Act (25 U.S.C. 3001 et 
seq.); and the American Indian 
Religious Freedom Act (42 U.S.C. 1996). 

This waiver does not revoke or 
supersede any other waiver 
determination made pursuant to section 
102(c) of IIRIRA. Such waivers shall 
remain in full force and effect in 
accordance with their terms. I reserve 
the authority to execute further waivers 
from time to time as I may determine to 
be necessary under section 102 of 
IIRIRA. 

Dated: March 11, 2020. 
Chad F. Wolf, 
Acting Secretary of Homeland Security. 
[FR Doc. 2020–05348 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

Determination Pursuant to Section 102 
of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, 
as Amended 

AGENCY: Office of the Secretary, 
Department of Homeland Security. 
ACTION: Notice of determination. 

SUMMARY: The Acting Secretary of 
Homeland Security has determined, 
pursuant to law, that it is necessary to 
waive certain laws, regulations, and 
other legal requirements in order to 
ensure the expeditious construction of 
barriers and roads in the vicinity of the 
international land border in Yuma 
County, Arizona, and Imperial County, 
California. 
DATES: This determination takes effect 
on March 16, 2020. 
SUPPLEMENTARY INFORMATION: Important 
mission requirements of the Department 
of Homeland Security (‘‘DHS’’) include 
border security and the detection and 
prevention of illegal entry into the 
United States. Border security is critical 
to the nation’s national security. 
Recognizing the critical importance of 
border security, Congress has mandated 
DHS to achieve and maintain 
operational control of the international 
land border. Secure Fence Act of 2006, 
Public Law 109–367, section 2, 120 Stat. 
2638 (Oct. 26, 2006) (8 U.S.C. 1701 
note). Congress defined ‘‘operational 
control’’ as the prevention of all 
unlawful entries into the United States, 
including entries by terrorists, other 
unlawful aliens, instruments of 
terrorism, narcotics, and other 
contraband. Id. Consistent with that 
mandate from Congress, the President’s 
Executive Order on Border Security and 
Immigration Enforcement Improvements 
directed executive departments and 
agencies to deploy all lawful means to 
secure the southern border. Executive 
Order 13767, section 1. In order to 
achieve that end, the President directed, 
among other things, that I take 
immediate steps to prevent all unlawful 
entries into the United States, including 
the immediate construction of physical 
infrastructure to prevent illegal entry. 
Executive Order 13767, section 4(a). 

Congress has provided to the 
Secretary of Homeland Security a 
number of authorities necessary to carry 
out DHS’s border security mission. One 
of those authorities is found at section 
102 of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 
1996, as amended (‘‘IIRIRA’’). Public 
Law 104–208, Div. C, 110 Stat. 3009– 
546, 3009–554 (Sept. 30, 1996) (8 U.S.C 
1103 note), as amended by the REAL ID 
Act of 2005, Public Law 109–13, Div. B, 
119 Stat. 231, 302, 306 (May 11, 2005) 
(8 U.S.C. 1103 note), as amended by the 
Secure Fence Act of 2006, Public Law 
109–367, section 3, 120 Stat. 2638 (Oct. 
26, 2006) (8 U.S.C. 1103 note), as 
amended by the Department of 
Homeland Security Appropriations Act, 
2008, Public Law 110–161, Div. E, Title 
V, section 564, 121 Stat. 2090 (Dec. 26, 
2007). In section 102(a) of IIRIRA, 
Congress provided that the Secretary of 
Homeland Security shall take such 
actions as may be necessary to install 
additional physical barriers and roads 
(including the removal of obstacles to 
detection of illegal entrants) in the 
vicinity of the United States border to 
deter illegal crossings in areas of high 
illegal entry into the United States. In 
section 102(b) of IIRIRA, Congress 
mandated the installation of additional 
fencing, barriers, roads, lighting, 
cameras, and sensors on the southwest 
border. Finally, in section 102(c) of 
IIRIRA, Congress granted to the 
Secretary of Homeland Security the 
authority to waive all legal requirements 
that I, in my sole discretion, determine 
necessary to ensure the expeditious 
construction of barriers and roads 
authorized by section 102 of IIRIRA. 

Determination and Waiver 

Section 1 
The United States Border Patrol’s 

Yuma Sector is an area of high illegal 
entry. In fiscal year 2019, the United 
States Border Patrol (‘‘Border Patrol’’) 
apprehended over 68,000 illegal aliens 
attempting to enter the United States 
between border crossings in the Yuma 
Sector. Also in fiscal year 2019, there 
were over 800 drug-related events 
between border crossings in the Yuma 
Sector, through which Border Patrol 
seized over 3,000 pounds of marijuana, 
over 33 pounds of heroin, over 1,186 
pounds of methamphetamine, and over 
50 pounds of fentanyl. Additionally, 
Yuma County, Arizona, which is located 
in the Yuma Sector, and Imperial 
County, California, a portion of which is 
located in the Yuma Sector, have been 
identified as a High Intensity Drug 
Trafficking Area by the Office of 
National Drug Control Policy. 
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Due to the high levels of illegal entry 
of people and drugs within the Yuma 
Sector, I must use my authority under 
section 102 of IIRIRA to install 
additional physical barriers and roads in 
the Yuma Sector. Therefore, DHS will 
take immediate action to construct new 
secondary fencing and replace existing 
vehicle barriers and primary pedestrian 
and secondary fencing in the Yuma 
Sector. The segments of the border 
within which such construction will 
occur are referred to herein as the 
‘‘project areas’’ and are more 
specifically described in Section 2 
below. 

The existing barriers within the 
project areas include outmoded vehicle 
barriers as well as primary pedestrian 
fencing and secondary fencing that no 
longer meet the Border Patrol’s 
operational needs. The older fencing 
designs are easily breached and have 
been damaged to such a degree that they 
are ineffective. Both will be replaced 
with fencing that has a more 
operationally effective design. Although 
the deployment of vehicle barriers in 
the Yuma Sector initially curtailed the 
volume of illegal cross-border vehicular 
traffic, transnational criminal 
organizations have adapted their tactics 
by switching to foot traffic, cutting the 
barriers, or simply driving over them to 
smuggle illicit cargo into the United 
States. To respond to these changes in 
tactics, Border Patrol now requires 
pedestrian fencing rather than vehicle 
barrier. Additionally, constructing new 
and replacing existing secondary 
fencing will mean that a portion of the 
Yuma Sector will have a contiguous 
enforcement zone, which is critical to 
securing the border. Within the project 
areas roads will also be constructed or 
improved and lighting will be installed. 

To support DHS’s action under 
section 102 of IIRIRA, I requested that 
the Secretary of Defense, pursuant to 10 
U.S.C. 284(b)(7), assist by constructing 
fence, roads, and lighting within the 
Yuma Sector in order to block drug 
smuggling corridors across the 
international boundary between the 
United States and Mexico. The 
Secretary of Defense has concluded that 
the support requested satisfies the 
statutory requirements of 10 U.S.C. 
284(b)(7) and that the Department of 
Defense will provide such support in 
the project areas described in Section 2 
below. 

Section 2 

I determine that the following areas in 
the vicinity of the United States border, 
located in the State of Arizona within 
the United States Border Patrol’s Yuma 

Sector, are areas of high illegal entry 
(the ‘‘project areas’’): 

• Starting approximately three- 
quarters (.75) of a mile west of the 
Andrade Port of Entry and extending 
east to the Colorado River; 

• Starting approximately five and 
one-half miles (5.5) miles south of the 
Morelos Dam and extending south and 
generally following the Colorado River 
for approximately seven and one-half 
(7.5) miles; and 

• Starting at the point where the 
Colorado River crosses the international 
border between the United States and 
Mexico and extending east to 
approximately Border Monument 201. 

There is presently an acute and 
immediate need to construct physical 
barriers and roads in the vicinity of the 
border of the United States in order to 
prevent unlawful entries into the United 
States in the project areas pursuant to 
sections 102(a) and 102(b) of IIRIRA. In 
order to ensure the expeditious 
construction of the barriers and roads in 
the project areas, I have determined that 
it is necessary that I exercise the 
authority that is vested in me by section 
102(c) of IIRIRA. 

Accordingly, pursuant to section 
102(c) of IIRIRA, I hereby waive in their 
entirety, with respect to the 
construction of physical barriers and 
roads (including, but not limited to, 
accessing the project areas, creating and 
using staging areas, the conduct of 
earthwork, excavation, fill, and site 
preparation, and installation and 
upkeep of physical barriers, roads, 
supporting elements, drainage, erosion 
controls, safety features, lighting, 
cameras, and sensors) in the project 
areas, all of the following statutes, 
including all federal, state, or other 
laws, regulations, and legal 
requirements of, deriving from, or 
related to the subject of, the following 
statutes, as amended: The National 
Environmental Policy Act (Pub. L. 91– 
190, 83 Stat. 852 (Jan. 1, 1970) (42 
U.S.C. 4321 et seq.)); the Endangered 
Species Act (Pub. L. 93–205, 87 Stat. 
884 (Dec. 28, 1973) (16 U.S.C. 1531 et 
seq.)); the Federal Water Pollution 
Control Act (commonly referred to as 
the Clean Water Act (33 U.S.C. 1251 et 
seq.)); the National Historic Preservation 
Act (Pub. L. 89–665, 80 Stat. 915 (Oct. 
15, 1966), as amended, repealed, or 
replaced by Pub. L. 113–287 (Dec. 19, 
2014) (formerly codified at 16 U.S.C. 
470 et seq., now codified at 54 U.S.C. 
100101 note and 54 U.S.C. 300101 et 
seq.)); the Migratory Bird Treaty Act (16 
U.S.C. 703 et seq.); the Migratory Bird 
Conservation Act (16 U.S.C. 715 et seq.); 
the Clean Air Act (42 U.S.C. 7401 et 
seq.); the Archeological Resources 

Protection Act (Pub. L. 96–95 (16 U.S.C. 
470aa et seq.)); the Paleontological 
Resources Preservation Act (16 U.S.C. 
470aaa et seq.); the Federal Cave 
Resources Protection Act of 1988 (16 
U.S.C. 4301 et seq.); the National Trails 
System Act (16 U.S.C. 1241 et seq.); the 
Safe Drinking Water Act (42 U.S.C. 300f 
et seq.); the Noise Control Act (42 U.S.C. 
4901 et seq.); the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act (42 
U.S.C. 6901 et seq.); the Comprehensive 
Environmental Response, 
Compensation, and Liability Act (42 
U.S.C. 9601 et seq.); the Archaeological 
and Historic Preservation Act (Pub. L. 
86–523, as amended, repealed, or 
replaced by Pub. L. 113–287 (Dec. 19, 
2014) (formerly codified at 16 U.S.C. 
469 et seq., now codified at 54 U.S.C. 
312502 et seq.)); the Antiquities Act 
(formerly codified at 16 U.S.C. 431 et 
seq., now codified at 54 U.S.C. 320301 
et seq.); the Historic Sites, Buildings, 
and Antiquities Act (formerly codified 
at 16 U.S.C. 461 et seq., now codified at 
54 U.S.C. 3201–320303 & 320101– 
320106); the Wild and Scenic Rivers Act 
(Pub. L. 90–542 (16 U.S.C. 1281 et seq.)); 
the Farmland Protection Policy Act (7 
U.S.C. 4201 et seq.); the Federal Land 
Policy and Management Act (Pub L. 94– 
579 (43 U.S.C. 1701 et seq.)); National 
Fish and Wildlife Act of 1956 (Pub. L. 
84–1024 (16 U.S.C. 742a et seq.)); the 
Fish and Wildlife Coordination Act 
(Pub. L. 73–121 (16 U.S.C. 661 et seq.)); 
the Wild Horse and Burro Act (16 U.S.C. 
1331 et seq.); the Administrative 
Procedure Act (5 U.S.C. 551 et seq.); the 
Rivers and Harbors Act of 1899 (33 
U.S.C. 403); the Eagle Protection Act (16 
U.S.C. 668 et seq.); the Native American 
Graves Protection and Repatriation Act 
(25 U.S.C. 3001 et seq.); the American 
Indian Religious Freedom Act (42 U.S.C. 
1996), and 43 U.S.C. 387. 

This waiver does not revoke or 
supersede any other waiver 
determination made pursuant to section 
102(c) of IIRIRA. Such waivers shall 
remain in full force and effect in 
accordance with their terms. I reserve 
the authority to execute further waivers 
from time to time as I may determine to 
be necessary under section 102 of 
IIRIRA. 

Dated: March 11, 2020. 

Chad F. Wolf, 
Acting Secretary of Homeland Security. 
[FR Doc. 2020–05364 Filed 3–13–20; 8:45 am] 

BILLING CODE 9111–14–P 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–7024–N–14; OMB Control 
No. 2506–0151] 

30-Day Notice of Proposed Information 
Collection: Floodplain Management 
and Protection of Wetlands 

AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 

SUMMARY: HUD is seeking approval from 
the Office of Management and Budget 
(OMB) for the information collection 
described below. In accordance with the 
Paperwork Reduction Act, HUD is 
requesting comment from all interested 
parties on the proposed collection of 
information. The purpose of this notice 
is to allow for 30 days of public 
comment. 

DATES: Comments Due Date: April 15, 
2020. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
HUD Desk Officer, Office of 
Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax:202–395–5806, Email: 
OIRA Submission@omb.eop.gov 
FOR FURTHER INFORMATION CONTACT: 
Anna P. Guido, Reports Management 
Officer, QMAC, Department of Housing 
and Urban Development, 451 7th Street 
SW, Washington, DC 20410; email her at 
Anna.P.Guido@hud.gov or telephone 
202–402–5535. This is not a toll-free 
number. Person with hearing or speech 
impairments may access this number 
through TTY by calling the toll-free 
Federal Relay Service at (800) 877–8339. 
Copies of available documents 
submitted to OMB may be obtained 
from Ms. Guido. 
SUPPLEMENTARY INFORMATION: This 
notice informs the public that HUD is 

seeking approval from OMB for the 
information collection described in 
Section A. 

The Federal Register notice that 
solicited public comment on the 
information collection for a period of 60 
days was published on January 6, 2020 
at 85 FR 519. 

A. Overview of Information Collection 

Title of Information Collection: 24 
CFR 55, Floodplain Management and 
Protection of Wetlands. 

OMB Approval Number: 2506–0151. 
Type of Request: Extension of 

currently approved collection. 
Form Number: None. 
Description of the need for the 

information and proposed use: 24 CFR 
55 implements decision making 
procedures prescribed by Executive 
Order 11988 with which applicants 
must comply before HUD financial 
assistance can be approved for projects 
that are located within floodplains. 
Records of compliance must be kept. 

Information collection Number of 
respondents 

Frequency 
of response 

Responses 
per annum 

Burden hour 
per response 

Annual 
burden hours 

Hourly cost 
per response 

Annual 
cost 

Sec. 55.20 .................... 275.00 1.00 275.00 8.00 ................ 2,200.00 40.00 88,000.00 
Sec. 55.21 .................... 300.00 1.00 300.00 1.00 ................ 300.00 40.00 12,000.00 

Total ...................... 575.00 1.00 575.00 Varies ............. 2,500.00 40.00 100,000.00 

B. Solicitation of Public Comment 

This notice is soliciting comments 
from members of the public and affected 
parties concerning the collection of 
information described in Section A on 
the following: 

(1) Whether the proposed collection 
of information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility; 

(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information; 

(3) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(4) Ways to minimize the burden of 
the collection of information on those 
who are to respond; including through 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

HUD encourages interested parties to 
submit comment in response to these 
questions. 

C. Authority 

Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 
Chapter 35. 

Dated: March 4, 2020. 
Anna P. Guido, 
Department Reports Management Officer, 
Office of the Chief Information Officer. 
[FR Doc. 2020–05370 Filed 3–13–20; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–7024–N–15] 

30-Day Notice of Proposed Information 
Collection: Surveys of Recipients and 
Providers of Technical Assistance (TA) 
and Training; OMB Control No.: 2528– 
0325 (Previously 2506–0212) 

AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 

SUMMARY: HUD is seeking approval from 
the Office of Management and Budget 
(OMB) for the information collection 
described below. In accordance with the 
Paperwork Reduction Act, HUD is 
requesting comment from all interested 
parties on the proposed collection of 
information. The purpose of this notice 
is to allow for 30 days of public 
comment. 

DATES: Comments Due Date: April 15, 
2020. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
HUD Desk Officer, Office of 
Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax:202–395–5806, Email: 
OIRA Submission@omb.eop.gov. 

FOR FURTHER INFORMATION CONTACT: 
Anna P. Guido, Reports Management 
Officer, QMAC, Department of Housing 
and Urban Development, 451 7th Street 
SW, Washington, DC 20410; email her at 
Anna.P.Guido@hud.gov or telephone 
202–402–5535. This is not a toll-free 
number. Person with hearing or speech 
impairments may access this number 
through TTY by calling the toll-free 
Federal Relay Service at (800) 877–8339. 
Copies of available documents 
submitted to OMB may be obtained 
from Ms. Guido. 

SUPPLEMENTARY INFORMATION: This 
notice informs the public that HUD is 
seeking approval from OMB for the 
information collection described in 
Section A. 
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The Federal Register notice that 
solicited public comment on the 
information collection for a period of 60 
days was published on January 28, 2020 
at 85 FR 5012. 

A. Overview of Information Collection 

Title of Information Collection: 
Surveys of Recipients and Providers of 
Technical Assistance (TA) and Training. 

OMB Approval Number: 2528–0325 
(Previously 2506–0212). 

Type of Request: Revision of currently 
approved collection. 

Form Number: N/A. 

Description of the need for the 
information and proposed use: The 
surveys in this collection of information 
are necessary to systematically gather 
user feedback and outcomes data to 
evaluate and improve HUD’s 
deployment and management of its 
technical assistance (TA) resources. The 
data will be used to comprehensively 
evaluate the Community Compass 
program, identify areas for improvement 
in the program, evaluate the 
effectiveness of HUD TA interventions, 
identify trends in TA needs, support the 
measurement of past performance for 
future TA NOFAs, and help HUD 

identify risk within its TA Provider 
pool. Survey results will also be used by 
TA Providers and HUD staff to improve 
individual TA and training 
engagements. 

The previously approved Information 
Collection (OMB Control No: 2506– 
0212) included the Community 
Development Marketplace (CDM) 
Project Intake Survey and the Survey of 
Community Partners Receiving HUD 
Staff-Led Technical Assistance. These 
surveys are no longer active and thus 
are not included in this information 
collection revision. 

Information collection Number of 
respondents 1 

Frequency 
of response 

Responses 
per annum 

Burden hour 
per response 

Annual 
burden hours 

Hourly cost 
per response 

Annual 
cost 

Provider TA Survey ...... 1,140 2 1.1 1,254 0.25 313.5 3 $44.65 $13,997.78 
Recipient TA Survey .... 1,140 4 1.1 1,254 0.25 313.5 5 32.86 10,301.61 
In-Person Training Sur-

vey ............................ 3,500 6 1.3 4,550 0.2 910 7 32.86 29,902.60 
Online Training Survey 5,000 8 1.3 6,500 0.2 1,300 9 32.86 42,718.00 

Totals .................... 10,780.00 ........................ 13,558.00 ........................ 2,837.00 ........................ 96,919.99 

1 Number of respondents is based on the frequency of TA and training engagements and the number of participants in recent years. 
2 Some TA providers will provide multiple TA engagements and will be asked to complete more than one TA survey in a year. 
3 75 percentile hourly wage for ‘‘Business and Financial Operations Occupations’’ from the Bureau of Labor Statistics (May 2018) https://

www.bls.gov/oes/current/oes130000.htm. 
4 Some TA recipients will receive multiple TA engagements and will be asked to complete more than one TA survey in a year. 
5 Median hourly wage for ‘‘Business and Financial Operations Occupations’’ (May 2018) https://www.bls.gov/oes/current/oes130000.htm. 
6 HUD anticipates that roughly 30% of in person trainees will complete multiple trainings and be asked to complete more than one survey in a 

year. 
7 Median hourly wage for ‘‘Business and Financial Operations Occupations’’ from the Bureau of Labor Statistics (May 2018) https://

www.bls.gov/oes/current/oes130000.htm. 
8 HUD anticipates that roughly 30% of online trainees will complete multiple trainings and be asked to complete more than one survey in a 

year. 
9 Median hourly wage for ‘‘Business and Financial Operations Occupations’’ from the Bureau of Labor Statistics (May 2018) https://

www.bls.gov/oes/current/oes130000.htm. 

B. Solicitation of Public Comment 

This notice is soliciting comments 
from members of the public and affected 
parties concerning the collection of 
information described in Section A on 
the following: 

(1) Whether the proposed collection 
of information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility; 

(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information; 

(3) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(4) Ways to minimize the burden of 
the collection of information on those 
who are to respond; including through 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

HUD encourages interested parties to 
submit comment in response to these 
questions. 

C. Authority 

Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 
Chapter 35. 

Dated: March 4, 2020. 
Anna P. Guido, 
Department Reports Management Officer, 
Office of the Chief Information Officer. 
[FR Doc. 2020–05367 Filed 3–13–20; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[Docket No. FWS–HQ–IA–2020–0009; 
FXIA16710900000–201–FF09A30000] 

Endangered Species; Marine 
Mammals; Issuance of Permits 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of issuance of permits. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), have issued 
permits to conduct certain activities 

with endangered species, marine 
mammals, or both. We issue these 
permits under the Endangered Species 
Act and Marine Mammal Protection Act. 
ADDRESSES: Information about the 
applications for the permits listed in 
this notice is available online at 
www.regulations.gov. See 
SUPPLEMENTARY INFORMATION for details. 
FOR FURTHER INFORMATION CONTACT: 
Monica Thomas, by phone at 703–358– 
2104, via email at DMAFR@fws.gov, or 
via the Federal Relay Service at 800– 
877–8339. 
SUPPLEMENTARY INFORMATION: We, the 
U.S. Fish and Wildlife Service (Service), 
have issued permits to conduct certain 
activities with endangered and 
threatened species and marine 
mammals in response to permit 
applications that we received under the 
authority of section 10(a)(1)(A) of the 
Endangered Species Act of 1973 ESA; 
(16 U.S.C. 1531 et seq.) 

After considering the information 
submitted with each permit application 
and the public comments received, we 
issued the requested permits subject to 
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certain conditions set forth in each 
permit. For each application for an 
endangered species, we found that (1) 
the application was filed in good faith, 
(2) the granted permit would not operate 
to the disadvantage of the endangered 
species, and (3) the granted permit 

would be consistent with the purposes 
and policy set forth in section 2 of the 
ESA. 

Availability of Documents 
The permittees’ original permit 

application materials, along with public 
comments we received during public 

comment periods for the applications, 
are available for review. To locate the 
application materials and received 
comments, go to www.regulations.gov 
and search for the appropriate permit 
number (e.g., 12345C) provided in the 
following table: 

Permit No. Applicant 
Permit 

issuance 
date 

Endangered Species: 
02406D ................... Seneca Park Zoo .................................................................................................................................... 06/03/2019 
32153D ................... IUCN Iguana Specialist Group ................................................................................................................ 06/03/2019 
70782C ................... Lawrence P. Costa .................................................................................................................................. 06/07/2019 
22215D ................... Omaha’s Henry Doorly Zoo & Aquarium ................................................................................................ 06/11/2019 
88299C ................... James Madison University ...................................................................................................................... 07/01/2019 
25531D ................... Thomas Motlow ....................................................................................................................................... 07/03/2019 
26429D ................... Memphis Zoological Gardens ................................................................................................................. 07/03/2019 
69509B .................... National Marine Fisheries Service .......................................................................................................... 07/03/2019 
08553D ................... Sedgwick County Zoo ............................................................................................................................. 07/03/2019 
24690D ................... Jacksonville Zoological Society .............................................................................................................. 07/03/2019 
21270D ................... Elliot Jacobson ........................................................................................................................................ 07/08/2019 
80987C ................... Indiana University-Purdue University Fort Wayne .................................................................................. 10/31/2019 
06177D ................... City of Santa Ana .................................................................................................................................... 07/08/2019 
18708D ................... LMBI, L.P. ............................................................................................................................................... 07/08/2019 
24559D ................... Jackson Zoological Society ..................................................................................................................... 07/08/2019 
22421D ................... Wild Cat Education & Conservation Fund .............................................................................................. 07/09/2019 
09835D ................... Elizabeth Tapanes .................................................................................................................................. 07/10/2019 
35586D ................... Texas Tech University ............................................................................................................................ 07/12/2019 
09932D ................... Fresno Chaffee Zoo ................................................................................................................................ 07/11/2019 
08804D ................... Miami-Dade Zoological Park and Gardens ............................................................................................. 07/11/2019 
60203C ................... Oregon Wildlife Foundation .................................................................................................................... 07/10/2019 
37882D ................... Natural History Museum of Los Angeles County ................................................................................... 07/22/2019 
28567D ................... La Coma Ranch, The Red Gate Corporation ......................................................................................... 07/22/2019 
95196C ................... La Coma Ranch, The Red Gate Corporation ......................................................................................... 07/22/2019 
85048C ................... Kyle Wildlife Limited Partnership ............................................................................................................ 07/22/2019 
05660D ................... Big Cat Rescue Corp. ............................................................................................................................. 07/08/2019 
184718 .................... Delaware Museum of Natural History ..................................................................................................... 08/14/2019 
22278D ................... Nicola Anthony, University of New Orleans ............................................................................................ 08/15/2019 
13035D ................... North Carolina Zoo .................................................................................................................................. 08/20/2019 
02441D ................... Y.O. Schreiner Ranch Operations .......................................................................................................... 8/22/2019 
02439D ................... Y.O. Schreiner Ranch Operations .......................................................................................................... 8/22/2019 
16838B .................... Judy May ................................................................................................................................................. 8/26/2019 
07494D ................... ARDENR LP ............................................................................................................................................ 8/26/2019 
07495D ................... ARDENR LP ............................................................................................................................................ 8/26/2019 
85955C ................... Judy May ................................................................................................................................................. 8/26/2019 
33103D ................... Richard Longoria ..................................................................................................................................... 8/26/2019 
28795D ................... J–3 Ranch ............................................................................................................................................... 8/26/2019 
23872D ................... J–3 Ranch ............................................................................................................................................... 8/26/2019 
65097A .................... Ronald Grant ........................................................................................................................................... 9/30/2019 
27354D ................... George Washington University ............................................................................................................... 9/30/2019 
26609D ................... Wildlife Conservation Society ................................................................................................................. 9/30/2019 
32147D ................... Brevard Zoo ............................................................................................................................................ 9/30/2019 
48515B .................... Duke University Lemur Center ................................................................................................................ 9/30/2019 
22280D ................... Zoo New England ................................................................................................................................... 9/30/2019 
24014C ................... Busch Gardens ....................................................................................................................................... 9/30/2019 
47036C ................... Craig Stanford ......................................................................................................................................... 9/30/2019 
46629D ................... Smithsonian National Zoological Park .................................................................................................... 9/30/2019 
12348D ................... Seneca Park Zoo .................................................................................................................................... 10/1/2019 
31011D ................... Wildwood Wildlife Park and Nature Center, Inc. .................................................................................... 10/31/2019 
36412D ................... Kathryn Michelle Everson ....................................................................................................................... 10/30/2019 
677648 .................... University of Kansas Biodiversity Institute .............................................................................................. 11/14/2019 
95132C ................... Nashville Zoo at Grassmere ................................................................................................................... 12/10/2019 
85560C ................... Micke Grove Zoo ..................................................................................................................................... 12/10/2019 
03672A .................... Lake Superior Zoo .................................................................................................................................. 12/10/2019 
35574D ................... USFWS Texas Coastal Ecological Services Field Office ....................................................................... 12/12/2019 
23556D ................... Duke University Lemur Center ................................................................................................................ 12/12/2019 
33202D ................... Turtle Conservancy ................................................................................................................................. 12/13/2019 
707102 .................... Priour Brothers Ranch ............................................................................................................................ 12/16/2019 
13263B .................... John W. Seymour ................................................................................................................................... 12/16/2019 
28639D ................... Tanganyika Wildlife Park ........................................................................................................................ 12/18/2019 
33206D ................... Tanganyika Wildlife Park ........................................................................................................................ 12/26/2019 
26837B .................... Joann Holland ......................................................................................................................................... 2/18/2020 
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Permit No. Applicant 
Permit 

issuance 
date 

09881D ................... Tony Goldberg, University of Wisconsin—Madison ............................................................................... 02/04/2020 
Marine Mammals: 

37808A .................... Sea To Shore Alliance ............................................................................................................................ 01/28/2020 
100361 .................... Mote Marine Laboratory .......................................................................................................................... 2/18/2020 

Authorities 
We issue this notice under the 

authority of the Endangered Species 
Act, as amended (16 U.S.C. 1531 et 
seq.), and the Marine Mammal 
Protection Act as amended (16 U.S.C. 
1361 et seq.) and their implementing 
regulations. 

Monica Thomas, 
Management Analyst, Branch of Permits, 
Division of Management Authority. 
[FR Doc. 2020–05345 Filed 3–13–20; 8:45 am] 

BILLING CODE 4333–15–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[Docket No. FWS–HQ–IA–2020–0006; 
FXIA16710900000–201–FF09A30000] 

Foreign Endangered Species; Receipt 
of Permit Applications 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of receipt of permit 
applications; request for comments. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service, invite the public to 
comment on applications to conduct 
certain activities with foreign species 
that are listed as endangered under the 
Endangered Species Act (ESA). With 
some exceptions, the ESA prohibits 
activities with listed species unless 
Federal authorization is issued that 
allows such activities. The ESA also 
requires that we invite public comment 
before issuing permits for any activity 
otherwise prohibited by the ESA with 
respect to any endangered species. 
DATES: We must receive comments by 
April 15, 2020. 
ADDRESSES:

Obtaining Documents: The 
applications, application supporting 
materials, and any comments and other 
materials that we receive will be 
available for public inspection at http:// 
www.regulations.gov in Docket No. 
FWS–HQ–IA–2020–0006. 

Submitting Comments: When 
submitting comments, please specify the 
name of the applicant and the permit 
number at the beginning of your 
comment. You may submit comments 
by one of the following methods: 

• Internet: http://
www.regulations.gov. Search for and 
submit comments on Docket No. FWS– 
HQ–IA–2020–0006. 

• U.S. mail or hand-delivery: Public 
Comments Processing, Attn: Docket No. 
FWS–HQ–IA–2020–0006; U.S. Fish and 
Wildlife Service Headquarters, MS: 
PERMA; 5275 Leesburg Pike; Falls 
Church, VA 22041–3803. 

For more information, see Public 
Comment Procedures under 
SUPPLEMENTARY INFORMATION. 
FOR FURTHER INFORMATION CONTACT: 
Monica Thomas, by phone at 703–358– 
2104, via email at DMAFR@fws.gov, or 
via the Federal Relay Service at 800– 
877–8339. 
SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

A. How do I comment on submitted 
applications? 

We invite the public and local, State, 
Tribal, and Federal agencies to comment 
on these applications. Before issuing 
any of the requested permits, we will 
take into consideration any information 
that we receive during the public 
comment period. 

You may submit your comments and 
materials by one of the methods in 
ADDRESSES. We will not consider 
comments sent by email or fax, or to an 
address not in ADDRESSES. We will not 
consider or include in our 
administrative record comments we 
receive after the close of the comment 
period (see DATES). 

When submitting comments, please 
specify the name of the applicant and 
the permit number at the beginning of 
your comment. Provide sufficient 
information to allow us to authenticate 
any scientific or commercial data you 
include. The comments and 
recommendations that will be most 
useful and likely to influence agency 
decisions are: (1) Those supported by 
quantitative information or studies; and 
(2) those that include citations to, and 
analyses of, the applicable laws and 
regulations. 

B. May I review comments submitted by 
others? 

You may view and comment on 
others’ public comments at http://

www.regulations.gov, unless our 
allowing so would violate the Privacy 
Act (5 U.S.C. 552a) or Freedom of 
Information Act (5 U.S.C. 552). 

C. Who will see my comments? 
If you submit a comment at http://

www.regulations.gov, your entire 
comment, including any personal 
identifying information, will be posted 
on the website. If you submit a 
hardcopy comment that includes 
personal identifying information, such 
as your address, phone number, or 
email address, you may request at the 
top of your document that we withhold 
this information from public review. 
However, we cannot guarantee that we 
will be able to do so. Moreover, all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public disclosure in 
their entirety. 

II. Background 
To help us carry out our conservation 

responsibilities for affected species, and 
in consideration of section 10(c) of the 
Endangered Species Act of 1973, as 
amended (ESA; 16 U.S.C. 1531 et seq.), 
we invite public comments on permit 
applications before final action is taken. 
With some exceptions, the ESA 
prohibits certain activities with listed 
species unless Federal authorization is 
issued that allows such activities. 
Permits issued under section 10(a)(1)(A) 
of the ESA allow otherwise prohibited 
activities for scientific purposes or to 
enhance the propagation or survival of 
the affected species. Service regulations 
regarding prohibited activities with 
endangered species, captive-bred 
wildlife registrations, and permits for 
any activity otherwise prohibited by the 
ESA with respect to any endangered 
species are available in title 50 of the 
Code of Federal Regulations in part 17. 

III. Permit Applications 
We invite comments on the following 

applications. 
Applicant: Wild Animal Sanctuary, 

Keenesburg, CO; Permit No. 38051D 
The applicant requests a permit to 

import a pair of captive-born tigers 
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(Panthera tigris) from Jardin Zoological 
de la Ciudad de BS AS, Buenos Aires, 
Argentina for the purpose of enhancing 
the propagation or survival of the 
species. This notification is for a single 
import. 
Applicant: Eastern Connecticut State 

University, Willimantic, CT; Permit 
No. 50284D 
The applicant requests a permit to 

import biological samples from roseate 
tern (Sterna dougallii) from Warwick, 
Bermuda, for the purpose of scientific 
research. This notification is for a single 
import. 
Applicant: White Oak Conservation, 

Yulee, FL; Permit No. 03134B 
The applicant requests a captive-bred 

wildlife registration under 50 CFR 
17.21(g) for the following species, to 
enhance the propagation or survival of 
the species. This notification covers 
activities to be conducted by the 
applicant over a 5-year period. 

Common name Scientific name 

Slender-horned gazelle .. Gazella leptoceros. 
Cheetah .......................... Acinonyx jubatus. 
Maned wolf ..................... Chrysocyon brachyurus. 
Dama gazelle ................. Nanger dama. 
Somali wild ass .............. Equus africanus 

somalicus. 
Grevy’s zebra ................. Equus grevyi. 
Black rhinoceros ............. Diceros bicornis. 
Indian rhinoceros ............ Rhinoceros unicornis. 
Blue-billed curassow ...... Crax alberti. 
White rhinoceros ............ Ceratotherium simum. 
North Sulawesi babirusa Babyrousa celebensi. 
Andean condor ............... Vultur gryphus. 

Applicant: James Badman, Mesa, AZ; 
Permit No. 49667D 
The applicant requests a captive-bred 

wildlife registration under 50 CFR 
17.21(g) for the following species, to 
enhance the propagation or survival of 
the species. This notification covers 
activities to be conducted by the 
applicant over a 5-year period. 

Common name Scientific name 

Galapagos tortoise ......... Geochelone nigra. 
Radiated tortoise ............ Astrochelys radiata. 
Spotted pond turtle ......... Geoclemys hamiltoni. 
Bolson tortoise ................ Gopherus 

flavomarginatus. 
Aquatic box turtle ........... Terapene Coahuila. 
Cuban rock iguana ......... Cyclura nubilis nubilis). 
Cayman Brac ground 

iguana.
Cyclura nubilis 

caymanensis. 
San Esteban chuckwalla Sauromalus varius. 
Bali starling ..................... Leucopsar rothschildi. 
Golden parakeet ............. Guarouba guarouba. 
Cuban amazon ............... Amazona leucocephala. 
Vinaceous-breasted 

amazon.
Amazona vinacea. 

Blue-throated macaw ..... Ara glaucogularis. 
Military macaw ................ Ara militais. 

Multiple Trophy Applicants 
The following applicants request 

permits to import sport-hunted trophies 
of male bontebok (Damaliscus pygargus 

pygargus) culled from a captive herd 
maintained under the management 
program of the Republic of South Africa, 
for the purpose of enhancing the 
propagation or survival of the species. 
Applicant: Robert MacKnight, Reno, 

NV; Permit No. 66008D 
Applicant: James Warren, Atlanta, GA; 

Permit No. 67283D 

IV. Next Steps 

After the comment period closes, we 
will make decisions regarding permit 
issuance. If we issue permits to any of 
the applicants listed in this notice, we 
will publish a notice in the Federal 
Register. You may locate the notice 
announcing the permit issuance by 
searching http://www.regulations.gov 
for the permit number listed above in 
this document. For example, to find 
information about the potential issuance 
of Permit No. 12345A, you would go to 
regulations.gov and search for 
‘‘12345A’’. 

V. Authority 

We issue this notice under the 
authority of the Endangered Species Act 
of 1973, as amended (16 U.S.C. 1531 et 
seq.), and its implementing regulations. 

Monica Thomas, 
Management Analyst, Branch of Permits, 
Division of Management Authority. 
[FR Doc. 2020–05344 Filed 3–13–20; 8:45 am] 

BILLING CODE 4333–15–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[19X LLUTG01000 L13110000.EJ0000] 

Notice of Termination of the Greater 
Chapita Wells Natural Gas Infill Project 
for EOG Resources, Inc.’s Federal and 
Tribal Well Development Project, 
Uintah County, Utah 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Termination. 

SUMMARY: In accordance with the 
National Environmental Policy Act 
(NEPA), on September 9, 2009, the 
Bureau of Land Management (BLM) 
Vernal Field Office issued a Notice of 
Intent to prepare an Environmental 
Impact Statement (EIS) for the proposed 
Greater Chapita Wells Natural Gas Infill 
Project in Uintah County, Utah. The 
Notice of Intent announced the 
beginning of the scoping process for 
solicitation of input on the 
identification of issues and evaluation 
of the effects of the proposed 
development by EOG Resources, Inc. On 

March 9, 2018, the BLM issued a Notice 
of Availability of the draft EIS for 
Greater Chapita Wells Natural Gas Infill 
Project in Uintah County, Utah. On June 
18, 2018, EOG Resources, Inc. withdrew 
their proposed action. In order to close 
out the record, the BLM responded to all 
comments on the Draft EIS and the 
solicitors completed their final review 
on November 26, 2019. The BLM is 
terminating the EIS process and issuing 
this Notice of Termination. 
DATES: Termination of the EIS process 
for the proposed Greater Chapita Wells 
Natural Gas Infill Project in Uintah 
County, Utah, is effective immediately. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Howard, Project Manager, 
170 S. 500 E., Vernal, Utah 84078, (435) 
781–4469. Persons who use a 
telecommunications device for the deaf 
may call the Federal Relay Service (FRS) 
at 1–800–877–8339 to leave a message 
or question for the above individual. 
The FRS is available 24 hours a day, 7 
days a week. Replies are provided 
during normal business hours. 
SUPPLEMENTARY INFORMATION: The 
proposed project area consisted of 
approximately 43,000 acres in the 
Chapita gas field with more than 1,200 
existing wells. The proposal included 
drilling approximately 2,800 gas wells, 
primarily on existing pads, on lands 
owned by the United States, the State of 
Utah, the Ute Indian Tribe, tribal 
allottees, and private parties. In 
accordance with their June 18, 2018 
request, the BLM is terminating the EIS 
process in compliance with BLM 
Manual Handbook H–1790–1 Section 
9.8 and 40 CFR1500.1 (c) and 40 
CFR1500.1 (d). 

Authority: 40 CFR 1506.6, 40 CFR 1506.10. 

Anita Bilbao, 
Acting State Director. 
[FR Doc. 2020–05321 Filed 3–13–20; 8:45 am] 

BILLING CODE 4310–DQ–P 

DEPARTMENT OF JUSTICE 

Foreign Claims Settlement 
Commission 

[F.C.S.C. Meeting and Hearing Notice No. 
02–20] 

Sunshine Act Meeting 

The Foreign Claims Settlement 
Commission, pursuant to its regulations 
(45 CFR part 503.25) and the 
Government in the Sunshine Act (5 
U.S.C. 552b), hereby gives notice in 
regard to the scheduling of open 
meetings as follows: 
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TIME AND DATE: Thursday, March 26, 
2020, at 10:00 a.m. 
PLACE: All meetings are held at the 
Foreign Claims Settlement Commission, 
441 G St. NW, Room 6234, Washington, 
DC. 
STATUS: Open. 
MATTERS TO BE CONSIDERED: 10:00 a.m.— 
Issuance of Proposed Decisions under 
the Guam World War II Loyalty 
Recognition Act, Title XVII, Public Law 
114–328. 
CONTACT PERSON FOR MORE INFORMATION: 
Requests for information, or advance 
notices of intention to observe an open 
meeting, may be directed to: Patricia M. 
Hall, Foreign Claims Settlement 
Commission, 441 G St. NW, Room 6234, 
Washington, DC 20579. Telephone: 
(202) 616–6975. 

Brian Simkin, 
Chief Counsel. 
[FR Doc. 2020–05458 Filed 3–12–20; 11:15 am] 

BILLING CODE 4410–BA–P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[NASA Document No. 2020–031] 

NASA Guidance Documents Web 
Portal 

AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice. 

SUMMARY: The National Aeronautics and 
Space Administration (NASA) is 
publishing this notice to announce and 
describe its Web Portal that contains the 
Agency’s guidance documents that is 
accessible to the public. 
ADDRESSES: NASA’s guidance Web 
Portal is available at https://
nodis3.gsfc.nasa.gov/CFR_rep/CFR_
list.cfm. 

FOR FURTHER INFORMATION CONTACT: 
Nanette Smith, Team Lead for NASA 
Directives and Regulations, Mission 
Support Operations, 202–358–0819, 
nanette.jennings@nasa.gov. 
SUPPLEMENTARY INFORMATION: 

Executive Order 13891, Promoting the 
Rule of Law Through Improved Agency 
Guidance Documents (84 FR 55235), 
issued on October 9, 2019, directs 
agencies to (1) treat guidance documents 
as non-binding unless specified in law 
or contract; (2) seek public input when 
promulgating significant guidance 
documents; and (3) establish a single, 
searchable, public-facing Web Portal 
containing all current guidance 
documents with the ability for 
interested persons to submit petition 

requests for withdrawal or modification 
of guidance documents, or complaints 
about misapplications. In accordance 
with Executive Order 13891, NASA 
announces that its guidance Web Portal 
is available at https://
nodis3.gsfc.nasa.gov/CFR_rep/CFR_
list.cfm. 

The Order also directs agencies to 
review guidance documents and, 
consistent with applicable law, rescind 
those guidance documents that should 
no longer be in effect. In response to 
Executive Order 13563, Improving 
Regulation and Regulatory Review, 
NASA developed a strong, ongoing 
culture of reviewing its guidance 
documents when the Agency conducted 
a retrospective analysis of existing 
guidance documents to determine 
which should be repealed, revised or 
retained as is. As part of this analysis, 
NASA implemented a process for its 
guidance documents to be reviewed 
every five years for effectiveness to 
ensure that they remain current. 
Therefore, all guidance documents 
listed on the Agency’s Web Portal are 
consistent with applicable law and 
currently in effect. 

Nanette Smith, 
Team Lead for NASA Directives and 
Regulations, Mission Support Operations. 
[FR Doc. 2020–05326 Filed 3–13–20; 8:45 am] 

BILLING CODE 7510–13–P 

NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

[NARA–20–0007; NARA–2020–026] 

Records Schedules; Availability and 
Request for Comments 

AGENCY: National Archives and Records 
Administration (NARA). 
ACTION: Notice of availability of 
proposed records schedules; request for 
comments. 

SUMMARY: The National Archives and 
Records Administration (NARA) 
publishes notice of certain Federal 
agency requests for records disposition 
authority (records schedules). We 
publish notice in the Federal Register 
and on regulations.gov for records 
schedules in which agencies propose to 
dispose of records they no longer need 
to conduct agency business. We invite 
public comments on such records 
schedules. 

DATES: NARA must receive comments 
by April 30, 2020. 
ADDRESSES: You may submit comments 
by either of the following methods. You 
must cite the control number, which 

appears on the records schedule in 
parentheses after the name of the agency 
that submitted the schedule. 

• Federal eRulemaking Portal: http:// 
www.regulations.gov 

• Mail: Records Appraisal and 
Agency Assistance (ACR); National 
Archives and Records Administration; 
8601 Adelphi Road; College Park, MD 
20740–6001 
FOR FURTHER INFORMATION CONTACT: 
Kimberly Keravuori, Regulatory and 
External Policy Program Manager, by 
email at regulation_comments@
nara.gov. For information about records 
schedules, contact Records Management 
Operations by email at 
request.schedule@nara.gov, by mail at 
the address above, or by phone at 301– 
837–1799. 
SUPPLEMENTARY INFORMATION: 

Public Comment Procedures 

We are publishing notice of records 
schedules in which agencies propose to 
dispose of records they no longer need 
to conduct agency business. We invite 
public comments on these records 
schedules, as required by 44 U.S.C. 
3303a(a), and list the schedules at the 
end of this notice by agency and 
subdivision requesting disposition 
authority. 

In addition, this notice lists the 
organizational unit(s) accumulating the 
records or states that the schedule has 
agency-wide applicability. It also 
provides the control number assigned to 
each schedule, which you will need if 
you submit comments on that schedule. 
We have uploaded the records 
schedules and accompanying appraisal 
memoranda to the regulations.gov 
docket for this notice as ‘‘other’’ 
documents. Each records schedule 
contains a full description of the records 
at the file unit level as well as their 
proposed disposition. The appraisal 
memorandum for the schedule includes 
information about the records. 

We will post comments, including 
any personal information and 
attachments, to the public docket 
unchanged. Because comments are 
public, you are responsible for ensuring 
that you do not include any confidential 
or other information that you or a third 
party may not wish to be publicly 
posted. If you want to submit a 
comment with confidential information 
or cannot otherwise use the 
regulations.gov portal, you may contact 
request.schedule@nara.gov for 
instructions on submitting your 
comment. 

We will consider all comments 
submitted by the posted deadline and 
consult as needed with the Federal 
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agency seeking the disposition 
authority. After considering comments, 
we will post on regulations.gov a 
‘‘Consolidated Reply’’ summarizing the 
comments, responding to them, and 
noting any changes we have made to the 
proposed records schedule. We will 
then send the schedule for final 
approval by the Archivist of the United 
States. You may elect at regulations.gov 
to receive updates on the docket, 
including an alert when we post the 
Consolidated Reply, whether or not you 
submit a comment. If you have a 
question, you can submit it as a 
comment, and can also submit any 
concerns or comments you would have 
to a possible response to the question. 
We will address these items in 
consolidated replies along with any 
other comments submitted on that 
schedule. 

We will post schedules on our 
website in the Records Control Schedule 
(RCS) Repository, at https://
www.archives.gov/records-mgmt/rcs, 
after the Archivist approves them. The 
RCS contains all schedules approved 
since 1973. 

Background 
Each year, Federal agencies create 

billions of records. To control this 
accumulation, agency records managers 
prepare schedules proposing retention 
periods for records and submit these 
schedules for NARA’s approval. Once 
approved by NARA, records schedules 
provide mandatory instructions on what 
happens to records when no longer 
needed for current Government 
business. The records schedules 
authorize agencies to preserve records of 
continuing value in the National 
Archives or to destroy, after a specified 
period, records lacking continuing 
administrative, legal, research, or other 
value. Some schedules are 
comprehensive and cover all the records 
of an agency or one of its major 
subdivisions. Most schedules, however, 
cover records of only one office or 
program or a few series of records. Many 
of these update previously approved 
schedules, and some include records 
proposed as permanent. 

Agencies may not destroy Federal 
records without the approval of the 
Archivist of the United States. The 
Archivist grants this approval only after 
thorough consideration of the records’ 
administrative use by the agency of 
origin, the rights of the Government and 
of private people directly affected by the 
Government’s activities, and whether or 
not the records have historical or other 
value. Public review and comment on 
these records schedules is part of the 
Archivist’s consideration process. 

Schedules Pending 

1. Department of the Air Force,
Agency-wide, Legal Assistance Records 
(DAA–AFU–2019–0007). 

2. Department of the Air Force,
Agency-wide, Military Auxiliary Radio 
System (DAA–AFU–2019–0010). 

3. Department of the Army, Agency- 
wide, Worldwide Individual 
Augmentation System Master Files 
(DAA–AU–2016–0077). 

4. Department of Health and Human
Services, Agency for Healthcare 
Research and Quality, Patient Safety 
Organization Records (DAA–0510– 
2019–0004). 

5. Department of Health and Human
Services, National Institutes of Health, 
Audit Records (DAA–0443–2019–0007). 

6. Department of Homeland Security,
Federal Emergency Management 
Agency, Planning Cadre Records (DAA– 
0311–2019–0001). 

7. Department of Justice, Office of
Justice Programs, Civil Rights 
Compliance Records (DAA–0423–2018– 
0004). 

8. Department of Transportation,
Federal Aviation Administration, FAA 
Hotline Tips, Complaints and Reporting 
Systems (DAA–0237–2019–0012). 

9. Department of Transportation,
Federal Motor Carrier Safety 
Administration, Drug and Alcohol 
Management Information System 
Annual Reports (DAA–0557–2019– 
0007). 

Laurence Brewer, 
Chief Records Officer for the U.S. 
Government. 
[FR Doc. 2020–05336 Filed 3–13–20; 8:45 am] 

BILLING CODE 7515–01–P 

NATIONAL CREDIT UNION 
ADMINISTRATION 

Sunshine Act Meeting 

TIME AND DATE: 10:00 a.m., Thursday, 
March 19, 2020. 

PLACE: Board Room, 7th Floor, Room 
7047, 1775 Duke Street, Alexandria, VA 
22314–3428. 

STATUS: This meeting will be closed to 
the public. 

MATTERS TO BE CONSIDERED:  
1. Supervisory Matter. Closed

pursuant to Exemptions (4), and (8). 
2. Personnel Matter. Closed pursuant

to Exemptions (2), and (6). 

CONTACT PERSON FOR MORE INFORMATION: 
Gerard Poliquin, Secretary of the Board, 
Telephone: 703–518–6304. 

Gerard Poliquin, 
Secretary of the Board. 
[FR Doc. 2020–05539 Filed 3–12–20; 4:15 pm] 

BILLING CODE 7535–01–P 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Endowment for the Arts 

National Council on the Arts 199th 
Meeting 

AGENCY: National Endowment for the 
Arts. 
ACTION: Notice of meeting. 

SUMMARY: Pursuant to the Federal 
Advisory Committee Act, as amended, 
notice is hereby given that a meeting of 
the National Council on the Arts will be 
held open to the public. Please be 
advised that the public will have to 
register in advance. 
DATES: See the SUPPLEMENTARY 
INFORMATION section for meeting time 
and date. The meeting is Eastern time 
and the ending time is approximate. 
ADDRESS: The National Museum of 
African American History and Culture 
Oprah Winfrey Theatre, 1400 
Constitution Avenue NW, Washington, 
DC 20560. At the discretion of the 
Agency, this meeting may be held 
virtually. Please see arts.gov for the 
most up-to-date information. 
FOR FURTHER INFORMATION CONTACT: 
Victoria Hutter, Office of Public Affairs, 
National Endowment for the Arts, 
Washington, DC 20506, at 202/682– 
5570. 
SUPPLEMENTARY INFORMATION: If, in the 
course of the open session discussion, it 
becomes necessary for the Council to 
discuss non-public commercial or 
financial information of intrinsic value, 
the Council will go into closed session 
pursuant to subsection (c)(4) of the 
Government in the Sunshine Act, 5 
U.S.C. 552b, and in accordance with the 
September 10, 2019 determination of 
the Chairman. Additionally, discussion 
concerning purely personal information 
about individuals, such as personal 
biographical and salary data or medical 
information, may be conducted by the 
Council in closed session in accordance 
with subsection (c) (6) of 5 U.S.C. 552b. 

Any interested persons may attend, as 
observers, to Council discussions and 
reviews that are open to the public. You 
must register in advance to EventBrite, 
https://www.eventbrite.com/e/199th- 
meeting-of-the-national-council-on-the- 
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arts-public-session-tickets-98678436861, 
by March 26, 2020. This no-cost 
registration allows for members of the 
public to attend the event according to 
41 CFR 102–3.140. If you need special 
accommodations due to a disability, 
please contact Beth Bienvenu, Office of 
Accessibility, National Endowment for 
the Arts, Constitution Center, 400 7th 
St. SW, Washington, DC 20506, 202/ 
682–5733, Voice/T.T.Y. 202/682–5496, 
at least seven (7) days prior to the 
meeting. 

The upcoming meeting is: National 
Council on the Arts 199th Meeting. 

This meeting will be open. 
Date and time: March 27, 2020; 9:00 

a.m. to 11:00 a.m.
There will be opening remarks and

voting on recommendations for grant 
funding and rejection, followed by 
updates from the NEA Chairman and 
guest presentations. 

Dated: March 10, 2020. 
Sherry Hale, 
Staff Assistant, National Endowment for the 
Arts. 
[FR Doc. 2020–05231 Filed 3–13–20; 8:45 am] 

BILLING CODE 7537–01–P 

NATIONAL SCIENCE FOUNDATION 

Advisory Committee for 
Cyberinfrastructure; Notice of Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92– 
463, as amended), the National Science 
Foundation (NSF) announces the 
following meeting: 

Name and Committee Code: Advisory 
Committee for Cyberinfrastructure 
(25150). 

Date and Time: April 22, 2020; 10:30 
a.m.–6:00 p.m.

April 23, 2020; 8:00 a.m.–3:30 p.m.
Place: National Science Foundation,

2415 Eisenhower Avenue, Room E2020, 
Alexandria, VA 22314. 

Type of Meeting: Open. 
Contact Person: Amy Friedlander, 

CISE, Office of Advanced 
Cyberinfrastructure; National Science 
Foundation, 2415 Eisenhower Avenue, 
Alexandria, VA 22314; Telephone: 703– 
292–8970. 

Minutes: May be obtained from the 
contact person listed above. 

Purpose of Meeting: To advise NSF on 
the impact of its policies, programs and 
activities in the OAC community. To 
provide advice to the Director/NSF on 
issues related to long-range planning. 

Agenda: Updates on NSF wide OAC 
activities. 

Dated: March 11, 2020. 
Crystal Robinson, 
Committee Management Officer. 
[FR Doc. 2020–05271 Filed 3–13–20; 8:45 am] 

BILLING CODE 7555–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50–261; NRC–2020–0074] 

In the Matter of Duke Energy Progress, 
LLC; H. B. Robinson Steam Electric 
Plant 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Confirmatory order; issuance. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) issued a 
confirmatory order (Order) to Duke 
Energy Progress, LLC (the licensee), 
confirming the agreement reached in an 
Alternative Dispute Resolution 
mediation session held on December 16, 
2019. This Order will ensure the 
licensee restores compliance with NRC 
regulations. The Order is effective upon 
issuance. 
DATES: The confirmatory order was 
issued on March 11, 2020. 
ADDRESSES: Please refer to Docket ID 
NRC–2020–0074 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly-available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking Website: Go to
https://www.regulations.gov and search 
for Docket ID NRC–2020–0074. Address 
questions about NRC docket IDs in 
Regulations.gov to Jennifer Borges; 
telephone: 301–287–9127; email: 
Jennifer.Borges@nrc.gov. For technical 
questions, contact the individuals listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to pdr.resource@
nrc.gov. The ADAMS accession number 
for each document referenced (if it is 
available in ADAMS) is provided the 
first time that it is mentioned in this 
document. 

• NRC’s PDR: You may examine and
purchase copies of public documents at 

the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 
FOR FURTHER INFORMATION CONTACT: 
Donna Jackson, Region II, telephone: 
404–997–4892, email: Donna.Jackson@
nrc.gov; and Mark Kowal, Region II, 
telephone: 404–997–4523, email: 
Mark.Kowal@nrc.gov. Both are staff of 
the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001 
SUPPLEMENTARY INFORMATION: 

The text of the Order is attached. 
Dated at Atlanta, Georgia this 11th day of 

March 2020. 
For the Nuclear Regulatory Commission. 

Joel T. Munday, 
Deputy Regional Administrator. 

Attached—Confirmatory Order 

United States of America 

Nuclear Regulatory Commission 

In the Matter of Duke Energy Progress, 
LLC, H. B. Robinson Steam Electric 
Plant, Unit No. 2 

Docket No. 50–261; License No. DPR– 
23; EA–19–025. 

Confirmatory Order Modifying License 
(Effective Upon Issuance) 

I 
Duke Energy Progress, LLC (Duke 

Energy or Licensee) is the holder of 
Operating License No. DPR–23 issued 
on July 31, 1970, by the U.S. Nuclear 
Regulatory Commission (NRC or 
Commission) pursuant to Part 50 of Title 
10 of the Code of Federal Regulations 
(10 CFR). The license authorizes the 
operation of H. B. Robinson Steam 
Electric Plant Unit No. 2 (facility) in 
accordance with conditions specified 
therein. The facility is located on the 
licensee’s site in Hartsville, South 
Carolina. 

This Confirmatory Order (CO) is the 
result of an agreement reached during 
an Alternative Dispute Resolution 
(ADR) mediation session conducted on 
December 16, 2019. 

II 
On November 1, 2017, the NRC’s 

Office of Investigations (OI) opened an 
investigation (OI Case No. 2–2018–004) 
at Duke Energy’s H. B. Robinson Steam 
Electric Plant to determine if the 
assigned inside auxiliary operators 
(IAOs) deliberately failed to conduct fire 
watches and operator rounds as 
required by procedure and deliberately 
falsified records. The investigation was 
completed on March 18, 2019. Based on 
the evidence developed during its 
investigation, the NRC identified three 
apparent violations (AVs): 
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(1) An apparent violation of 10 CFR 
50.48, Fire Protection, for the failure to 
conduct hourly fire watches in 
accordance with licensee procedure, 
AD–EG–ALL–1522, ‘‘Duties of a Fire 
Watch.’’ Specifically, on multiple 
occasions between September 15, 2017, 
and September 21, 2017, four IAOs 
assigned the duties of an hourly fire 
watch in the ‘A’ and ‘B’ emergency 
diesel generator rooms failed to visually 
watch or inspect the assigned location 
for signs of fire. The NRC concluded 
that the actions of the IAOs were 
deliberate. 

(2) An apparent violation of Technical 
Specification 5.4.1.a, for failure to 
conduct operator rounds in accordance 
with procedures established through 
Regulatory Guide 1.33, Appendix A, 
including administrative procedures for 
Log Entries, Record Retention, and 
Review Procedures. Specifically, on 
several occasions between July 1, 2017, 
and October 31, 2017, four IAOs failed 
to conduct operator rounds in 
accordance with procedure AD–OP– 
ALL–1000, ‘‘Conduct of Operations,’’ 
Revision 8. The NRC concluded that the 
actions of the IAOs were deliberate. 

(3) An apparent violation of 10 CFR 
50.9(a), Completeness and Accuracy of 
Information, for failure to maintain 
complete and accurate fire watch and 
operator rounds logs. Specifically, on 
several occasions, between July 1, 2017, 
and October 31, 2017, as described in 
the two previous AVs, IAOs failed to 
enter an area to conduct operator rounds 
or fire watches yet signed off as 
completing them. The NRC concluded 
that the actions of the IAOs were 
deliberate. 

By letter dated September 19, 2019 
(NRC Inspection Report (IR) 05000261/ 
2019012, Agency-wide Documents 
Access and Management System 
(ADAMS) accession number 
ML19262H275), the NRC notified Duke 
Energy of the results of the 
investigation, including the 
identification of three AVs that were 
being considered for escalated 
enforcement, with an opportunity to: (1) 
Provide a response in writing, (2) attend 
a predecisional enforcement conference 
or (3) to participate in an ADR 
mediation session in an effort to resolve 
the issue. On September 30, 2019, Duke 
contacted Cornell University Scheinman 
Institute on Conflict Resolution to 
request the use of NRC’s ADR process. 

III 

During the ADR session, Duke Energy 
and the NRC reached a preliminary 
settlement agreement. The elements of 
the agreement include the following: 

1. Duke Energy acknowledged that the 
three violations occurred, as 
documented in IR No. 05000261/ 
2019012, issued on September 19, 2019, 
and as described in Section II of this 
Confirmatory Order, were violations of 
regulatory requirements, and they 
occurred due to the deliberate 
misconduct of IAOs. 

2. Based on a review of the incident, 
Duke Energy completed corrective 
actions and enhancements to address 
the violations, including but not limited 
to the following: 

A. Communications: 
i. Each Shift Manager completed a 

review of Crew Learnings with their 
shift to present the expectations for 
performing fire watch logs. Completed 
October 6, 2017. 

ii. Conducted Operating Experience 
discussion with Operations, 
Maintenance and Major Projects 
personnel responsible for fire watches to 
emphasize the importance of proper 
performance and documentation of 
these activities, including the 
significance of one’s signature. 
Completed July 26, 2018. 

iii. Conducted Operating Experience 
discussion with Operations personnel 
responsible for operator rounds to 
emphasize the importance of proper 
performance and documentation of 
these activities, including the 
significance of one’s signature. 
Completed June 17, 2018. 

B. Training: 
i. Operations personnel completed a 

Read and Sign training package, ‘‘Duties 
of a Fire Watch.’’ As a follow-up, two 
scenarios and a five-question quiz were 
developed and given during training 
segment 17–4 to evaluate the learning 
that took place during the Read and 
Sign training package. 

C. Procedures: 
i. Issued Standing Instruction 17–011, 

Duties of a Fire Watch, to establish the 
expectation that the Fire Watch shall 
deliver the completed documentation to 
the Control Room Supervisor at the 
conclusion of every shift. Issued 
September 21, 2017, expired October 25, 
2017. 

ii. Issued Standing Instruction 17– 
022, Challenges Meeting the 
Requirements of AD–EG–ALL–1522, to 
establish a template for Observation and 
Oversight of fire watches. Shift 
supervisors were to observe fire watch 
pre-job briefs, the first performance of 
the watch and at least once as a random 
observation. Issued November 22, 2017, 
expired January 31, 2018. 

iii. Revised AD–EG–ALL–1522, Duties 
of a Fire Watch, to clarify how fire 
watch rounds are performed, as well as 
the oversight associated with them. 

Most recent revision issued November 
21, 2019. 

iv. Issued AD–OP–ALL–0109, 
Operator Rounds, to include 
instructions for an on-duty senior 
reactor operator (SRO) to conduct a post 
round debrief and further revised the 
procedure to add guidance for properly 
recording the operator of record who 
performed rounds and approval of 
rounds by the on-duty SRO. Most recent 
revision issued November 14, 2019. 

3. Based on Duke Energy’s review of 
the incident and NRC’s concerns with 
respect to precluding recurrence of the 
violations, Duke Energy agrees to 
implement the following corrective 
actions and enhancements for the 
Operating Nuclear Fleet, unless 
otherwise specified. For the purposes of 
this agreement, the term ‘‘Operating 
Nuclear Fleet,’’ consists of the following 
Duke Energy plants: H. B. Robinson 
Steam Electric Plant Unit 2; Brunswick 
Steam Electric Plant Units 1 and 2; 
Catawba Nuclear Station Units 1 and 2; 
McGuire Nuclear Station Units 1 and 2; 
Oconee Nuclear Station Units 1, 2, and 
3; and Shearon Harris Nuclear Power 
Plant Unit 1. 

A. Communications: 
i. Within one month of the date of the 

Confirmatory Order, and again during 
calendar year 2021, the Duke Energy 
Chief Nuclear Officer (CNO) will issue 
an internal communication via email to 
Duke Energy employees and contingent 
workers who are onsite for greater than 
six (6) months consecutively, assigned 
to the Operating Nuclear Fleet. The 
communication will describe the 
circumstances that gave rise to this 
Confirmatory Order. In addition, the 
communication will emphasize (1) the 
importance of procedural compliance, 
(2) the importance of ensuring the 
completeness and accuracy of plant 
documents as required by 10 CFR 50.9, 
and (3) the requirements of 10 CFR 50.5 
and the consequences associated with 
the willful non-compliance with 
procedural requirements. 

ii. Duke Energy also agrees to conduct 
Operations Shift briefings at all Duke 
Energy Operating Nuclear Fleet plants, 
discussing the contents of these 
communications. 

iii. The contents of the CNO’s 
communication shall be made available 
for NRC review. 

B. Training: 
i. Within six months of the date of the 

Confirmatory Order, Duke Energy will 
create a one-time training highlighting 
the meaning of a nuclear worker’s 
signature, and the regulatory and legal 
significance of a signature. Duke Energy 
will assign this training module to 
Auxiliary Operators at each of its 
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nuclear power plants in the Operating 
Nuclear Fleet to be completed within 
one year of the date of the Confirmatory 
Order. 

ii. Within one year of the date of the 
Confirmatory Order, Duke Energy will 
incorporate training highlighting the 
meaning of a nuclear worker’s signature, 
and the regulatory and legal significance 
of a signature, into the Auxiliary 
Operators initial training module for 
Auxiliary Operators assigned to plants 
in the Operating Nuclear Fleet. 

iii. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will provide training to those Duke 
Energy Managers and Supervisors, who 
have oversight of Duke Energy 
employees assigned to the Operating 
Nuclear Fleet, addressing compliance 
with 10 CFR 50.5 and 10 CFR 50.9. 

iv. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will revise training for Duke Energy 
employees and contractors with 
unescorted access, to be administered 
per TTC–1636–N (for Duke Energy 
employees) and TTC–2008–N (for 
Contractors with unescorted access), 
addressing compliance with 10 CFR 
50.5 and 50.9. The training shall also: 

a. Emphasize the importance of 
complete and accurate information for 
all required records, correspondence, 
and communications with the NRC and 
its staff. 

b. Emphasize individual 
accountability and clearly express that 
willful or deliberate failures to comply 
with regulations, orders, or license 
requirements could result in significant 
individual enforcement action by the 
NRC. 

c. Reinforce that if any individual 
recognizes a non-compliance, they will 
immediately report the observation of 
the non-compliance to management. 

v. Documentation of the content of the 
training material shall be maintained 
and made available for NRC review. 
Completion records shall also be 
maintained and made available for NRC 
review. 

C. Oversight/Observations: 
i. Within six months of the date of the 

Confirmatory Order, Duke Energy will 
revise and implement fleet-wide 
procedures, applicable to the Operating 
Nuclear Fleet, to require periodic 
reviews (i.e. at least once per quarter) of 
a sample of verifiable completed 
operator rounds performed by Duke 
Energy personnel at Duke Energy’s 
Operating Nuclear Fleet. The purpose of 
these reviews is to determine whether 
workers completed the operator rounds 
in a manner consistent with applicable 
procedures. Management will disclose 
the results of these reviews in a manner 

that is consistent with workers’ privacy 
and applicable Duke Energy’s 
disciplinary and personnel procedures, 
processes, and practices. However, if a 
condition adverse to quality is 
discovered during these reviews, the 
issue will be placed into the licensee’s 
Corrective Action Program and 
addressed accordingly. A minimum of 
seven (7) days will be reviewed every 
quarter. Documentation related to each 
review and its results shall be 
maintained for a minimum of two years 
and made available for NRC review. 

ii. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will revise and implement fleet-wide 
procedures, applicable to the Operating 
Nuclear Fleet, to require periodic 
reviews (i.e. at least once per quarter) of 
a sample of verifiable completed fire 
watch rounds performed by Duke 
Energy or contractor personnel at Duke 
Energy’s Operating Nuclear Fleet. The 
purpose of these reviews is to determine 
whether workers completed the fire 
watch rounds in a manner consistent 
with applicable procedures. 
Management will disclose the results of 
these reviews in a manner that is 
consistent with workers’ privacy and 
applicable Duke Energy’s disciplinary 
and personnel procedures, processes, 
and practices. However, if a condition 
adverse to quality is discovered during 
these reviews, the issue will be placed 
into the licensee’s Corrective Action 
Program and addressed accordingly. A 
minimum of seven (7) days will be 
reviewed every quarter. Documentation 
related to each review and its results 
shall be maintained for a minimum of 
two years and made available for NRC 
review. 

iii. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will implement a process at H. B. 
Robinson Steam Electric Plant and 
Brunswick Steam Electric Plant to 
complete three documented 
observations of operator round activities 
for each crew per quarter, performed by 
Operations Department supervision (a 
current or former SRO). The observation 
will focus on the importance of 
completeness and accuracy of rounds 
documentation and the importance of 
operator rounds and how these rounds 
support safe plant operations by helping 
to determine whether the inspected 
equipment is operating safely and in 
accordance with its design. All such 
observations will include a discussion 
between Operations Department 
supervision and the Auxiliary Operator 
conducting the round. These 
observations will be performed for one 
year. Documentation related to the 
observations and results shall be 

maintained and made available for NRC 
review. 

iv. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will implement a process requiring H. B. 
Robinson Steam Electric Plant and 
Brunswick Steam Electric Plant 
complete three documented 
observations of fire watch activities (if 
available) each quarter by site 
supervision or Fire Marshall. The 
observation will focus on the 
importance of completeness and 
accuracy of documentation and the 
importance of fire watches. All such 
observations will include a discussion 
between the observer and the individual 
performing the fire watch. These 
observations will be performed for one 
year. Documentation related to the 
observations and results shall be 
maintained and made available for NRC 
review. 

4. Within one year of the completion 
of the last corrective action identified in 
the Confirmatory Order (other than this 
provision), Duke Energy will perform an 
effectiveness review of the corrective 
actions. Before performing this 
effectiveness review, Duke Energy will 
establish the specific criteria it will use 
in the review. 

5. Upon completion of all the actions 
required of Duke Energy in the 
Confirmatory Order, Duke Energy will 
notify the NRC Region II Regional 
Administrator. 

6. For the NRC’s future civil penalty 
assessment purposes as discussed in the 
NRC Enforcement Policy, the NRC 
agrees that the issuance of this 
Confirmatory Order will not be 
considered as escalated enforcement. 

7. The NRC considers the corrective 
actions and enhancements discussed in 
paragraphs III.2 and III.3 above to be 
appropriately prompt and 
comprehensive to address the causes 
which gave rise to the incident 
discussed in the NRC’s IR dated 
September 19, 2019. 

8. The NRC and Duke Energy agree 
that the above elements will be 
incorporated into a Confirmatory Order. 

9. In consideration of the 
commitments delineated above, the 
NRC agrees not to cite the violations and 
agrees not to propose a civil penalty for 
all matters discussed in the NRC’s IR to 
Duke Energy dated September 19, 2019 
(EA–19–025). 

10. This agreement is binding upon 
successors and assigns of Duke Energy. 

On March 3, 2020, Duke Energy 
consented to issuing this Confirmatory 
Order with the commitments, as 
described in Section V below. Duke 
Energy further agreed that this 
Confirmatory Order is to be effective 
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upon issuance, the agreement 
memorialized in this Confirmatory 
Order settles the matter between the 
parties, and that it has waived its right 
to a hearing. 

IV 
I find that Duke Energy’s actions 

completed, as described in Section III 
above, combined with the commitments 
as set forth in Section V are acceptable 
and necessary, and conclude that with 
these commitments the public health 
and safety are reasonably assured. In 
view of the foregoing, I have determined 
that public health and safety require 
that Duke Energy’s commitments be 
confirmed by this Confirmatory Order. 
Based on the above and Duke Energy’s 
consent, this Confirmatory Order is 
effective upon issuance. 

V 
Accordingly, pursuant to Sections 

104b, 161b, 161i, 161o, 182 and 186 of 
the Atomic Energy Act of 1954, as 
amended, and the Commission’s 
regulations in 10 CFR 2.202 and 10 CFR 
part 50, it is hereby ordered, effective 
upon issuance, that License No. DPR–23 
is modified as follows: 

1. Duke Energy agrees to implement 
the following corrective actions and 
enhancements for the Operating Nuclear 
Fleet, unless otherwise specified. The 
term ‘‘Operating Nuclear Fleet,’’ 
consists of the following Duke Energy 
plants: H. B. Robinson Steam Electric 
Plant Unit 2; Brunswick Steam Electric 
Plant Units 1 and 2; Catawba Nuclear 
Station Units 1 and 2; McGuire Nuclear 
Station Units 1 and 2; Oconee Nuclear 
Station Units 1, 2, and 3; and Shearon 
Harris Nuclear Power Plant Unit 1: 

A. Communications: 
i. Within one month of the date of the 

Confirmatory Order, and again during 
calendar year 2021, the Duke Energy 
Chief Nuclear Officer (CNO) will issue 
an internal communication via email to 
Duke Energy employees and contingent 
workers who are onsite for greater than 
six (6) months consecutively, assigned 
to the Operating Nuclear Fleet. The 
communication will describe the 
circumstances that gave rise to this 
Confirmatory Order. In addition, the 
communication will emphasize 1) the 
importance of procedural compliance, 
2) the importance of ensuring the 
completeness and accuracy of plant 
documents as required by 10 CFR 50.9, 
and 3) the requirements of 10 CFR 50.5 
and the consequences associated with 
the willful non-compliance with 
procedural requirements. 

ii. Duke Energy also agrees to conduct 
Operations Shift briefings at all Duke 
Energy Operating Nuclear Fleet plants, 

discussing the contents of these 
communications. 

iii. The contents of the CNO’s 
communication shall be made available 
for NRC review. 

B. Training: 
i. Within six months of the date of the 

Confirmatory Order, Duke Energy will 
create a one-time training highlighting 
the meaning of a nuclear worker’s 
signature, and the regulatory and legal 
significance of a signature. Duke Energy 
will assign this training module to 
Auxiliary Operators at each of its 
nuclear power plants in the Operating 
Nuclear Fleet to be completed within 
one year of the date of the Confirmatory 
Order. 

ii. Within one year of the date of the 
Confirmatory Order, Duke Energy will 
incorporate training highlighting the 
meaning of a nuclear worker’s signature, 
and the regulatory and legal significance 
of a signature, into the Auxiliary 
Operators initial training module for 
Auxiliary Operators assigned to plants 
in the Operating Nuclear Fleet. 

iii. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will provide training to those Duke 
Energy Managers and Supervisors, who 
have oversight of Duke Energy 
employees assigned to the Operating 
Nuclear Fleet, addressing compliance 
with 10 CFR 50.5 and 10 CFR 50.9. 

iv. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will revise training for Duke Energy 
employees and contractors with 
unescorted access, to be administered 
per TTC–1636–N (for Duke Energy 
employees) and TTC–2008–N (for 
Contractors with unescorted access), 
addressing compliance with 10 CFR 
50.5 and 50.9. The training shall also: 

a. Emphasize the importance of 
complete and accurate information for 
all required records, correspondence, 
and communications with the NRC and 
its staff. 

b. Emphasize individual 
accountability and clearly express that 
willful or deliberate failures to comply 
with regulations, orders, or license 
requirements could result in significant 
individual enforcement action by the 
NRC. 

c. Reinforce that if any individual 
recognizes a non-compliance, they will 
immediately report the observation of 
the non-compliance to management. 

v. Documentation of the content of the 
training material shall be maintained 
and made available for NRC review. 
Completion records shall also be 
maintained and made available for NRC 
review. 

C. Oversight/Observations: 

i. Within six months of the date of the 
Confirmatory Order, Duke Energy will 
revise and implement fleet-wide 
procedures, applicable to the Operating 
Nuclear Fleet, to require periodic 
reviews (i.e. at least once per quarter) of 
a sample of verifiable completed 
operator rounds performed by Duke 
Energy personnel at Duke Energy’s 
Operating Nuclear Fleet. The purpose of 
these reviews is to determine whether 
workers completed the operator rounds 
in a manner consistent with applicable 
procedures. Management will disclose 
the results of these reviews in a manner 
that is consistent with workers’ privacy 
and applicable Duke Energy’s 
disciplinary and personnel procedures, 
processes, and practices. However, if a 
condition adverse to quality is 
discovered during these reviews, the 
issue will be placed into the licensee’s 
Corrective Action Program and 
addressed accordingly. A minimum of 
seven (7) days will be reviewed every 
quarter. Documentation related to each 
review and its results shall be 
maintained for a minimum of two years 
and made available for NRC review. 

ii. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will revise and implement fleet-wide 
procedures, applicable to the Operating 
Nuclear Fleet, to require periodic 
reviews (i.e. at least once per quarter) of 
a sample of verifiable completed fire 
watch rounds performed by Duke 
Energy or contractor personnel at Duke 
Energy’s Operating Nuclear Fleet. The 
purpose of these reviews is to determine 
whether workers completed the fire 
watch rounds in a manner consistent 
with applicable procedures. 
Management will disclose the results of 
these reviews in a manner that is 
consistent with workers’ privacy and 
applicable Duke Energy’s disciplinary 
and personnel procedures, processes, 
and practices. However, if a condition 
adverse to quality is discovered during 
these reviews, the issue will be placed 
into the licensee’s Corrective Action 
Program and addressed accordingly. A 
minimum of seven (7) days will be 
reviewed every quarter. Documentation 
related to each review and its results 
shall be maintained for a minimum of 
two years and made available for NRC 
review. 

iii. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will implement a process at H. B. 
Robinson Steam Electric Plant and 
Brunswick Steam Electric Plant to 
complete three documented 
observations of operator round activities 
for each crew per quarter, performed by 
Operations Department supervision (a 
current or former SRO). The observation 
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will focus on the importance of 
completeness and accuracy of rounds 
documentation and the importance of 
operator rounds and how these rounds 
support safe plant operations by helping 
to determine whether the inspected 
equipment is operating safely and in 
accordance with its design. All such 
observations will include a discussion 
between Operations Department 
supervision and the Auxiliary Operator 
conducting the round. These 
observations will be performed for one 
year. Documentation related to the 
observations and results shall be 
maintained and made available for NRC 
review. 

iv. Within six months of the date of 
the Confirmatory Order, Duke Energy 
will implement a process requiring H. B. 
Robinson Steam Electric Plant and 
Brunswick Steam Electric Plant 
complete three documented 
observations of fire watch activities (if 
available) each quarter by site 
supervision or Fire Marshall. The 
observation will focus on the 
importance of completeness and 
accuracy of documentation and the 
importance of fire watches. All such 
observations will include a discussion 
between the observer and the individual 
performing the fire watch. These 
observations will be performed for one 
year. Documentation related to the 
observations and results shall be 
maintained and made available for NRC 
review. 

2. Within one year of the completion 
of the last corrective action identified in 
the Confirmatory Order (other than this 
provision), Duke Energy will perform an 
effectiveness review of the corrective 
actions. Before performing this 
effectiveness review, Duke Energy will 
establish the specific criteria it will use 
in the review. 

3. Upon completion of all the actions 
required of Duke Energy in the 
Confirmatory Order, Duke Energy will 
notify the NRC Region II Regional 
Administrator. 

4. For the NRC’s future civil penalty 
assessment purposes as discussed in the 
NRC Enforcement Policy, the NRC 
agrees that the issuance of this 
Confirmatory Order will not be 
considered as escalated enforcement. 

5. In consideration of the 
commitments delineated above, the 
NRC agrees not to cite the violations and 
agrees not to propose a civil penalty for 
all matters discussed in the NRC’s IR to 
Duke Energy dated September 19, 2019 
(EA–19–025). 

6. The Regional Administrator, NRC 
Region II, may relax or rescind, in 
writing, any of the above conditions 

upon a showing by Duke Energy of good 
cause. 

7. This agreement is binding upon 
successors and assigns of Duke Energy. 

VI 
In accordance with 10 CFR 2.202 and 

10 CFR 2.309, any person adversely 
affected by this Confirmatory Order, 
other than Duke Energy, may request a 
hearing within thirty (30) calendar days 
of the date of issuance of this 
Confirmatory Order. Where good cause 
is shown, consideration will be given to 
extending the time to request a hearing. 
A request for extension of time must be 
made in writing to the Director, Office 
of Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and include a statement of good cause 
for the extension. 

All documents filed in NRC 
adjudicatory proceedings, including a 
request for hearing, a petition for leave 
to intervene, any motion or other 
document filed in the proceeding prior 
to the submission of a request for 
hearing or petition to intervene 
(hereinafter ‘‘petition’’), and documents 
filed by interested governmental entities 
participating under 10 CFR 2.315(c), 
must be filed in accordance with the 
NRC’s E-Filing rule (72 FR 49139; 
August 28, 2007, as amended at 77 FR 
46562, August 3, 2012). The E-Filing 
process requires participants to submit 
and serve all adjudicatory documents 
over the internet, or in some cases to 
mail copies on electronic storage media. 
Participants may not submit paper 
copies of their filings unless they seek 
an exemption in accordance with the 
procedures described below. 

To comply with the procedural 
requirements of E-Filing, at least 10 
days prior to the filing deadline, the 
participant should contact the Office of 
the Secretary by email at 
hearing.docket@nrc.gov, or by telephone 
at 301–415–1677, to (1) request a digital 
identification (ID) certificate, which 
allows the participant (or its counsel or 
representative) to digitally sign 
submissions and access the E-Filing 
system for any proceeding in which it 
is participating; and (2) advise the 
Secretary that the participant will be 
submitting a petition or other 
adjudicatory document (even in 
instances in which the participant, or its 
counsel or representative, already holds 
an NRC-issued digital ID certificate). 
Based upon this information, the 
Secretary will establish an electronic 
docket for the hearing in this proceeding 
if the Secretary has not already 
established an electronic docket. 

Information about applying for a 
digital ID certificate is available on the 

NRC’s public website at http://
www.nrc.gov/site-help/e-submittals/ 
getting-started.html. Once a participant 
has obtained a digital ID certificate and 
a docket has been created, the 
participant can then submit 
adjudicatory documents. Submissions 
must be in Portable Document Format 
(PDF). Additional guidance on PDF 
submissions is available on the NRC’s 
public website at http://www.nrc.gov/ 
site-help/electronic-sub-ref-mat.html. A 
filing is considered complete at the time 
the document is submitted through the 
NRC’s E-Filing system. To be timely, an 
electronic filing must be submitted to 
the E-Filing system no later than 11:59 
p.m. Eastern Time on the due date. 
Upon receipt of a transmission, the E- 
Filing system time-stamps the document 
and sends the submitter an email notice 
confirming receipt of the document. The 
E-Filing system also distributes an email 
notice that provides access to the 
document to the NRC’s Office of the 
General Counsel and any others who 
have advised the Office of the Secretary 
that they wish to participate in the 
proceeding, so that the filer need not 
serve the document on those 
participants separately. Therefore, 
applicants and other participants (or 
their counsel or representative) must 
apply for and receive a digital ID 
certificate before adjudicatory 
documents are filed so that they can 
obtain access to the documents via the 
E-Filing system. 

A person filing electronically using 
the NRC’s adjudicatory E-Filing system 
may seek assistance by contacting the 
NRC’s Electronic Filing Help Desk 
through the ‘‘Contact Us’’ link located 
on the NRC’s Public website at http://
www.nrc.gov/site-help/e- 
submittals.html, by email to 
MSHD.Resource@nrc.gov, or by a toll- 
free call at 1–866–672–7640. The NRC 
Electronic Filing Help Desk is available 
between 9 a.m. and 6 p.m., Eastern 
Time, Monday through Friday, 
excluding government holidays. 

Participants who believe that they 
have good cause for not submitting 
documents electronically must file an 
exemption request, in accordance with 
10 CFR 2.302(g), with their initial paper 
filing stating why there is good cause for 
not filing electronically and requesting 
authorization to continue to submit 
documents in paper format. Such filings 
must be submitted by: (1) First class 
mail addressed to the Office of the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001, Attention: 
Rulemaking and Adjudications Staff; or 
(2) courier, express mail, or expedited 
delivery service to the Office of the 
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Secretary, 11555 Rockville Pike, 
Rockville, Maryland, 20852, Attention: 
Rulemaking and Adjudications Staff. 
Participants filing adjudicatory 
documents in this manner are 
responsible for serving the document on 
all other participants. Filing is 
considered complete by first-class mail 
as of the time of deposit in the mail, or 
by courier, express mail, or expedited 
delivery service upon depositing the 
document with the provider of the 
service. A presiding officer, having 
granted an exemption request from 
using E-Filing, may require a participant 
or party to use E-Filing if the presiding 
officer subsequently determines that the 
reason for granting the exemption from 
use of E-Filing no longer exists. 

Documents submitted in adjudicatory 
proceedings will appear in the NRC’s 
electronic hearing docket which is 
available to the public at https://
adams.nrc.gov/ehd, unless excluded 
pursuant to an Order of the Commission 
or the presiding officer. If you do not 
have an NRC-issued digital ID certificate 
as described above, click ‘‘Cancel’’ 
when the link requests certificates and 
you will be automatically directed to the 
NRC’s electronic hearing dockets where 
you will be able to access any publicly 
available documents in a particular 
hearing docket. Participants are 
requested not to include personal 
privacy information, such as social 
security numbers, home addresses, or 
personal phone numbers in their filings, 
unless an NRC regulation or other law 
requires submission of such 
information. For example, in some 
instances, individuals provide home 
addresses in order to demonstrate 
proximity to a facility or site. With 
respect to copyrighted works, except for 
limited excerpts that serve the purpose 
of the adjudicatory filings and would 
constitute a Fair Use application, 
participants are requested not to include 
copyrighted materials in their 
submission. 

The Commission will issue a notice or 
order granting or denying a hearing 
request or intervention petition, 
designating the issues for any hearing 
that will be held and designating the 
Presiding Officer. A notice granting a 
hearing will be published in the Federal 
Register and served on the parties to the 
hearing. 

If a person (other than Duke Energy) 
requests a hearing, that person shall set 
forth with particularity the manner in 
which his interest is adversely affected 
by this Confirmatory Order and shall 
address the criteria set forth in 10 CFR 
2.309(d) and (f). 

If a hearing is requested by a person 
whose interest is adversely affected, the 

Commission will issue an order 
designating the time and place of any 
hearings. If a hearing is held, the issue 
to be considered at such hearing shall be 
whether this Confirmatory Order should 
be sustained. 

In the absence of any request for 
hearing, or written approval of an 
extension of time in which to request a 
hearing, the provisions specified in 
Section V above shall be final 30 days 
from the date of this Confirmatory Order 
without further order or proceedings. If 
an extension of time for requesting a 
hearing has been approved, the 
provisions specified in Section V shall 
be final when the extension expires if a 
hearing request has not been received. 

Dated this 11th day of March 2020 
For the Nuclear Regulatory Commission. 

Joel T. Munday, 
Deputy Regional Administrator, 
NRC Region II 

[FR Doc. 2020–05283 Filed 3–13–20; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[NRC–2019–0248] 

Information Collection: Requests to 
Agreement States for Information 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Renewal of existing information 
collection; request for comment. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) invites public 
comment on the renewal of Office of 
Management and Budget (OMB) 
approval for an existing collection of 
information. The information collection 
is entitled, ‘‘Requests to Agreement 
States for Information.’’ 
DATES: Submit comments by May 15, 
2020. Comments received after this date 
will be considered if it is practical to do 
so, but the Commission is able to ensure 
consideration only for comments 
received on or before this date. 
ADDRESSES: You may submit comments 
by any of the following methods: 

• Federal Rulemaking website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2019–0248. For 
technical questions, contact the 
individual listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. 

• Mail comments to: David Cullison, 
Office of the Chief Information Officer, 
Mail Stop: T–6 A10M, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

For additional direction on obtaining 
information and submitting comments, 
see ‘‘Obtaining Information and 
Submitting Comments’’ in the 
SUPPLEMENTARY INFORMATION section of 
this document. 
FOR FURTHER INFORMATION CONTACT: 
David Cullison, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; telephone: 301–415– 
2084; email: Infocollects.Resource@
nrc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Obtaining Information and 
Submitting Comments 

A. Obtaining Information 

Please refer to Docket ID NRC–2019– 
0248 when contacting the NRC about 
the availability of information for this 
action. You may obtain publicly- 
available information related to this 
action by any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2019–0248. A copy 
of the collection of information and 
related instructions may be obtained 
without charge by accessing Docket ID 
NRC–2019–0248 on this website. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to pdr.resource@
nrc.gov. The supporting statement is 
available in ADAMS under Accession 
No. ML19364A140. 

• NRC’s PDR: You may examine and 
purchase copies of public documents at 
the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 

• NRC’s Clearance Officer: A copy of 
the collection of information and related 
instructions may be obtained without 
charge by contacting NRC’s Clearance 
Officer, David Cullison, Office of the 
Chief Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; telephone: 301–415– 
2084; email: Infocollects.Resource@
nrc.gov. 

B. Submitting Comments 

Please include Docket ID NRC–2019– 
0248 in the subject line of your 
comment submission, in order to ensure 
that the NRC is able to make your 
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comment submission available to the 
public in this docket. 

The NRC cautions you not to include 
identifying or contact information in 
comment submissions that you do not 
want to be publicly disclosed in your 
comment submission. The NRC will 
post all comment submissions at https:// 
www.regulations.gov as well as enter the 
comment submissions into ADAMS, 
and the NRC does not routinely edit 
comment submissions to remove 
identifying or contact information. 

If you are requesting or aggregating 
comments from other persons for 
submission to the NRC, then you should 
inform those persons not to include 
identifying or contact information that 
they do not want to be publicly 
disclosed in their comment submission. 
Your request should state that the NRC 
does not routinely edit comment 
submissions to remove such information 
before making the comment 
submissions available to the public or 
entering the comment into ADAMS. 

I. Background 
In accordance with the Paperwork 

Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the NRC is requesting 
public comment on its intention to 
request the OMB’s approval for the 
information collection summarized 
below. 

1. The title of the information 
collection: Requests to Agreement States 
for Information. 

2. OMB approval number: 3150–0029. 
3. Type of submission: Extension. 
4. The form number, if applicable: 

Not applicable. 
5. How often the collection is required 

or requested: One time or as needed. 
6. Who will be required or asked to 

respond: Thirty-nine Agreement States 
who have signed Section 274(b) 
Agreements with the NRC. 

7. The estimated number of annual 
responses: 624 (1,872 over the course of 
the three-year clearance period). 

8. The estimated number of annual 
respondents: 39. 

9. The estimated number of hours 
needed annually to comply with the 
information collection requirement or 
request: 4,992 (14,976 over the course of 
the three-year clearance period). 

10. Abstract: The NRC is requesting 
OMB approval of a plan for a generic 
collection of information. The need and 
practicality of the collection can be 
evaluated, but the details of the specific 
individual collections will not be 
known until a later time. The 
Agreement States will be asked on a 
one-time or as needed basis to respond 
to a specific incident, to gather 
information on licensing and inspection 

practices or other technical information. 
The results of such information 
requests, which are authorized under 
Section 274(b) of the Atomic Energy 
Act, will be utilized on part by the NRC 
in preparing responses to Congressional 
inquiries. 

II. Specific Requests for Comments 

The NRC is seeking comments that 
address the following questions: 

1. Is the proposed collection of 
information necessary for the NRC to 
properly perform its functions? Does the 
information have practical utility? 

2. Is the estimate of the burden of the 
information collection accurate? 

3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection on respondents 
be minimized, including the use of 
automated collection techniques or 
other forms of information technology? 

Dated at Rockville, Maryland, this 10th day 
of March 2020. 

For the Nuclear Regulatory Commission. 
David C. Cullison, 
NRC Clearance Officer, Office of the Chief 
Information Officer. 
[FR Doc. 2020–05256 Filed 3–13–20; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 70–0157; NRC–2009–0382] 

University of Texas at Austin, TX 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: License termination; issuance. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is providing public 
notice of the termination of Special 
Nuclear Materials (SNM) License No. 
SNM–180. The NRC has terminated the 
license held by the University of Texas 
at Austin (UTX–A) to possess and use 
SNM for research, training, and 
educational purposes. 
DATES: The license termination for 
SNM–180 was issued on January 23, 
2020. 

ADDRESSES: Please refer to Docket ID 
NRC–2009–0382 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly-available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2009–0382. Address 
questions about NRC docket IDs in 

Regulations.gov to Jennifer Borges; 
telephone: 301–287–9127; email: 
Jennifer.Borges@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to pdr.resource@
nrc.gov. For the convenience of the 
reader, instructions about obtaining 
materials referenced in this document 
are provided in the ‘‘Availability of 
Documents’’ section. 

• NRC’s PDR: You may examine and 
purchase copies of public documents at 
the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 
FOR FURTHER INFORMATION CONTACT: 
Tyrone D. Naquin, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001; telephone: 
301–415–7352; email: Tyrone.Naquin@
nrc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Discussion 

The NRC has terminated License No. 
SNM–180, held by UTX–A at its 
Nuclear Engineering Teaching 
Laboratory (NETL). The NETL used 
SNM to supplement its training program 
in the field of nuclear engineering. The 
licensed materials were to be used in 
experiments in the NETL at the J.J. 
Pickle Research Campus in Austin, 
Texas. The license was most recently 
renewed on November 13, 2009 and was 
due for renewal in November 2019. 
Instead, due to a change in the direction 
of research activities at the NETL 
resulting in the disuse of licensed SNM, 
UTX–A arranged to ship the licensed 
SNM to the U.S. Department of Energy 
(DOE) in Oak Ridge, Tennessee. By 
letter dated November 15, 2019, the 
NETL forwarded notification to the NRC 
that packaging and shipment to DOE 
had been completed. 

UTX–A’s initial license was issued 
February 27, 1958, and the most recent 
renewal was issued on November 13, 
2009. However, the SNM licensed for 
use by UTX–A had been in storage and 
unused since prior to the last license 
renewal. An application to terminate the 
license was received by the NRC on 
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November 15, 2019. The NRC staff 
prepared a safety evaluation report for 
the termination of SNM–180 and 
concluded that this license termination 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended, section 70.38 of 

title 10 of the Code of Federal 
Regulations (10 CFR), and other 
applicable NRC’s rules and regulations 
as set forth in 10 CFR chapter 1. 
Accordingly, this license termination 
was issued on January 23, 2020. 

II. Availability of Documents 

The documents identified in the 
following table are available to 
interested persons through the ADAMS 
accession numbers as indicated. 

Document ADAMS 
accession No. 

Initial License_SNM–180 .................................................................................................................................................................. ML19354A020 
License Renewal Application for SNM–180 (Public Version) .......................................................................................................... ML080240243 
Ltr to S. Biegalski, Approval of the University of Texas at Austin License Renewal Application for the Nuclear Engineering 

Teaching Laboratory.
ML093030048 

Enclosure 4. Safety Evaluation Report for the Renewal of License SNM–180 for the University of Texas at Austin ................... ML093030057 
University of Texas at Austin SNM–180 Termination Request (Package) ...................................................................................... ML19337A016 
Approval of Amendment Request for Special Nuclear Material—180 License Termination and Amendment 2 (Package) .......... ML19352E566 

Dated at Rockville, Maryland, this 11th day 
of March 2020. 

For the Nuclear Regulatory Commission. 
Tyrone D. Naquin, 
Project Manager, Fuel Facility Licensing 
Branch, Division of Fuel Management Office 
of Nuclear Material Safety and Safeguards. 
[FR Doc. 2020–05285 Filed 3–13–20; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 72–11; NRC–2018–0147] 

Sacramento Municipal Utility District; 
Rancho Seco Independent Spent Fuel 
Storage Installation 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: License renewal; issuance. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) has issued a 
renewed license to the Sacramento 
Municipal Utility District for Special 
Nuclear Materials (SNM) License No. 
SNM–2510 for the receipt, possession, 
transfer, and storage of radioactive 
material from the Rancho Seco Nuclear 
Generating Station in the Rancho Seco 
independent spent fuel storage 
installation (ISFSI). The Rancho Seco 
ISFSI is located on the Rancho Seco site, 
in Sacramento County, California. The 
renewed license authorizes operation of 
the Rancho Seco ISFSI in accordance 
with the provisions of the renewed 
license and its technical specifications. 
The renewed license expires on June 30, 
2060. 
DATES: The license referenced in this 
document is available as of March 9, 
2020. 

ADDRESSES: Please refer to Docket ID 
NRC–2018–0147 when contacting the 

NRC about the availability of 
information regarding this document. 
You may obtain publicly-available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2018–0147. Address 
questions about NRC docket IDs in 
Regulations.gov to Jennifer Borges; 
telephone: 301–287–9127; email: 
Jennifer.Borges@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to pdr.resource@
nrc.gov. For the convenience of the 
reader, instructions about obtaining 
materials referenced in this document 
are provided in the ‘‘Availability of 
Documents’’ section. 

• NRC’s PDR: You may examine and 
purchase copies of public documents at 
the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 

FOR FURTHER INFORMATION CONTACT: 
Kristina Banovac, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001; telephone: 
301–415–7116, email: 
Kristina.Banovac@nrc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Discussion 

Based upon the application dated 
March 19, 2018, as supplemented June 
25, 2018, August 6, 2018, September 26, 
2018, April 22, 2019, June 26, 2019, July 
12, 2019, and January 23, 2020, the NRC 
has issued a renewed license to the 
licensee for the Rancho Seco ISFSI, 
located in Sacramento County, 
California. The renewed license SNM– 
2510 authorizes and requires operation 
of the Rancho Seco ISFSI in accordance 
with the provisions of the renewed 
license and its technical specifications. 
The renewed license will expire on June 
30, 2060. 

The licensee’s application for a 
renewed license complies with the 
standards and requirements of the 
Atomic Energy Act of 1954, as amended 
(the Act), and the NRC’s rules and 
regulations. The NRC has made 
appropriate findings as required by the 
Act and the NRC’s regulations in 
chapter 1 of title 10 of the Code of 
Federal Regulations (10 CFR), and sets 
forth those findings in the renewed 
license. The agency afforded an 
opportunity for a hearing in the Notice 
of Opportunity for a Hearing published 
in the Federal Register on August 22, 
2018 (83 FR 42527). The NRC received 
no request for a hearing or petition for 
leave to intervene following the notice. 

The NRC staff prepared a safety 
evaluation report for the renewal of the 
ISFSI license and concluded, based on 
that evaluation, the ISFSI will continue 
to meet the regulations in 10 CFR part 
72. The NRC staff also prepared an 
environmental assessment and finding 
of no significant impact for the renewal 
of this license, which were published in 
the Federal Register on March 6, 2020 
(85 FR 13191, Docket ID NRC–2019– 
0148). The NRC staff’s consideration of 
the impacts of continued storage of 
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spent nuclear fuel (as documented in 
NUREG–2157, ‘‘Generic Environmental 
Impact Statement for Continued Storage 
of Spent Fuel’’) was included in the 
environmental assessment. The NRC 
staff concluded that renewal of this 

ISFSI license will not have a significant 
impact on the quality of the human 
environment. 

II. Availability of Documents 
The following table includes the 

ADAMS Accession Numbers for the 

documents referenced in this notice. For 
additional information on accessing 
ADAMS, see the ADDRESSES section of 
this document. 

Document ADAMS acces-
sion No. 

Licensee’s Renewal Application, dated March 19, 2018 .................................................................................................................. ML18101A026 
Response to Request for Supplemental Information, dated June 25, 2018 .................................................................................... ML18179A255 
Replacement Files (for March 19, 2018, submittal), dated August 6, 2018 ..................................................................................... ML18221A283 
Replacement Revision 1 Files (for June 25, 2018 submittal), dated August 6, 2018 ...................................................................... ML18221A293 
Response to Request for Information, dated September 26, 2018 .................................................................................................. ML18285A414 
Response to Request for Additional Information, dated April 22, 2019 ........................................................................................... ML19121A269 
Replacement Files for the Response to Request for Additional Information, dated June 26, 2019 ................................................ ML19184A179 
Response to Request for Clarification of Response to Request for Additional Information, dated July 12, 2019 .......................... ML19204A239 
Request for Minor Editorial and Clarification Revisions, dated January 23, 2020 ........................................................................... ML20038A131 
Special Nuclear Materials License No. SNM–2508 .......................................................................................................................... ML20065N281, 

ML20065N282 
SNM–2508 Technical Specifications ................................................................................................................................................. ML20065N285 
NRC Safety Evaluation Report .......................................................................................................................................................... ML20065N280 
NRC Environmental Assessment ...................................................................................................................................................... ML19241A378 
NUREG–2157, ‘‘Generic Environmental Impact Statement for Continued Storage of Spent Fuel’’ Vol. 1 ...................................... ML14196A105 
NUREG–2157, ‘‘Generic Environmental Impact Statement for Continued Storage of Spent Fuel’’ Vol. 2 ...................................... ML14196A107 

Dated at Rockville, Maryland, this 11th day 
of March, 2020. 

For the Nuclear Regulatory Commission. 
John B. McKirgan, 
Chief, Storage and Transportation Licensing 
Branch, Division of Fuel Management, Office 
of Nuclear Material Safety and Safeguards. 
[FR Doc. 2020–05323 Filed 3–13–20; 8:45 am] 

BILLING CODE 7590–01–P 

POSTAL SERVICE 

Privacy Act; Notice of a Modified 
System of Records 

AGENCY: Postal ServiceTM. 
ACTION: Notice of a modified system of 
records. 

SUMMARY: The United States Postal 
ServiceTM (USPSTM) is proposing to 
revise a Customer Privacy Act Systems 
of Records (SOR). These changes are 
being made to support ongoing efforts to 
identify, mitigate and prevent 
fraudulent transactions. 
DATES: These revisions will become 
effective without further notice on April 
15, 2020, unless comments received on 
or before that date result in a contrary 
determination. 
ADDRESSES: Comments may be mailed 
or delivered to the Privacy and Records 
Management Office, United States 
Postal Service, 475 L’Enfant Plaza SW, 
Room 1P830, Washington, DC 20260– 
1101. Copies of all written comments 
will be available at this address for 
public inspection and photocopying 
between 8 a.m. and 4 p.m., Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Janine Castorina, Chief Privacy and 
Records Management Officer, Privacy 
and Records Management Office, 202– 
268–3069 or privacy@usps.gov. 
SUPPLEMENTARY INFORMATION: This 
notice is in accordance with the Privacy 
Act requirement that agencies publish 
their systems of records in the Federal 
Register when there is a revision, 
change, or addition, or when the agency 
establishes a new system of records. The 
Postal Service has determined that 
Customer Privacy Act Systems of 
Records, USPS 910.000 Identity and 
Document Verification Services, should 
be revised to support efforts to enhance 
remote identity proofing capabilities 
and improve the customer’s ability to 
successfully complete required online 
identity proofing activities. 

The Postal Service is implementing 
Device Reputation assessment 
technology to enhance its existing 
remote identity proofing solution, and 
to detect to the best extent possible, 
fraudulent history and characteristics of 
a malicious user. The Postal Service’s 
objective in implementing the Device 
Reputation solution is to assess the risk 
associated with a user and establish a 
confidence level for that assessment. 
The validation and verification of the 
minimum attributes necessary is used to 
accomplish identity proofing. 

Device Reputation uses the unique 
characteristics of a user’s electronic 
device profile to complete identity 
verification and make a 
recommendation on the risk level of the 
user. Devices are profiled during the 

verification process and compared to a 
digital identity, generated from device 
profiles and activity collected across 
industry. Based on the past activity of 
that digital identity, as well as a number 
of attributes associated with the device 
itself, fraud risk and confidence scores 
are generated for that identity 
verification transaction. The device risk 
score expresses the fraud risk level of 
the transaction, while the confidence 
score establishes the level of confidence 
in the digital identity match. Digital 
identity represents the online footprint 
of the user. USPS Identity Verification 
Services (IVS) will use those risk and 
confidence scores to assess and make 
decisions about granting users access to 
USPS products, services and features. 
The scores will be saved by IVS to 
support post-transaction fraud analysis 
efforts and to respond to individual 
records requests consistent with Privacy 
Act requirements. 

Pursuant to 5 U.S.C. 552a (e)(11), 
interested persons are invited to submit 
written data, views, or arguments on 
this proposal. A report of the proposed 
revisions has been sent to Congress and 
to the Office of Management and Budget 
for their evaluations. The Postal Service 
does not expect this amended systems 
of records to have any adverse effect on 
individual privacy rights. The notice for 

USPS 910.000, Identity and Document 
Verification 

Services, provided below in its 
entirety, is as follows: 
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SYSTEM NAME AND NUMBER: 
USPS 910.000, Identity and Document 

Verification Services. 

SECURITY CLASSIFICATION: 
None. 

SYSTEM LOCATION: 
USPS Marketing, Headquarters; 

Integrated Business Solutions Services 
Centers; and contractor sites. 

SYSTEM MANAGER(S): 
Chief Information Officer and 

Executive Vice President, United States 
Postal Service, 475 L’Enfant Plaza SW, 
Washington, DC 20260–1500; (202) 268– 
6900. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
39 U.S.C. 401, 403, 404, and 411. 

PURPOSE(S) OF THE SYSTEM: 
1. To provide services related to 

identity and document verification 
services. 

2. To issue and manage public key 
certificates, user registration, email 
addresses, and/or electronic postmarks. 

3. To provide secure mailing services. 
4. To protect business and personal 

communications. 
5. To enhance personal identity and 

privacy protections. 
6. To improve the customer 

experience and facilitate the provision 
of accurate and reliable delivery 
information. 

7. To identify, prevent, or mitigate the 
effects of fraudulent transactions. 

8. To support other Federal 
Government Agencies by providing 
authorized services. 

9. To ensure the quality and integrity 
of records. 

10. To enhance the customer 
experience by improving the security of 
Change of Address (COA) and Hold 
Mail processes. 

11. To protect USPS customers from 
becoming potential victims of mail 
fraud and identity theft. 

12. To identify and mitigate potential 
fraud in the COA and Hold Mail 
processes. 

13. To verify a customer’s identity 
when applying for COA and Hold Mail 
services. 

14. To provide an audit trail for COA 
and Hold Mail requests (linked to the 
identity of the submitter). 

15. To enhance remote identity 
proofing with a Phone Verification and 
One-Time Passcode solution. 

16. To enhance remote identity 
proofing, improve fraud detection and 
customer’s ability to complete identity 
proofing online with a Device 
Reputation Remote Identity Verification 
solution. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

1. Customers who apply for identity 
and document verification services. 

2. Customers who may require 
identity verification for postal products 
and services. 

3. USPS customers who sign-up, 
register or enroll to participate as users 
in programs, request features, or obtain 
products and/or services that require 
document or identity verification. 

4. Individuals that require identity 
verification or document verification 
services furnished by the Postal Service 
in cooperation with other Government 
agencies. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
1. Customer information: Name, 

address, customer ID(s), telephone 
number, text message number and 
carrier, mail and email address, date of 
birth, place of birth, company name, 
title, role, and employment status. 

2. Customer preference information: 
Preferred means of contact. 

3. Authorized User Information: 
Names and contact information of users 
who are authorized to have access to 
data. 

4. Verification and payment 
information: Credit or debit card 
information or other account number, 
government issued ID type and number, 
verification question and answer, and 
payment confirmation code. (Note: 
Social Security Number and credit or 
debit card information may be collected, 
but not stored, in order to verify ID.) 

5. Biometric information: Fingerprint, 
photograph, height, weight, and iris 
scans. (Note: Information may be 
collected, secured, and returned to 
customer or third parties at the request 
of the customer, but not stored.) 

6. Digital certificate information: 
Customer’s public key(s), certificate 
serial numbers, distinguished name, 
effective dates of authorized certificates, 
certificate algorithm, date of revocation 
or expiration of certificate, and USPS- 
authorized digital signature. 

7. Online user information: Device 
identification, device reputation risk 
and confidence scores. 

8. Transaction information: Clerk 
signature; transaction type, date and 
time, location, source of transaction; 
product use and inquiries; Change of 
Address (COA) and Hold Mail 
transactional data. 

9. Electronic information: Information 
related to encrypted or hashed 
documents. 

10. Recipient information: Electronic 
signature ID, electronic signature image, 
electronic signature expiration date, and 
timestamp. 

RECORD SOURCE CATEGORIES: 
Customers and Users. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
PURPOSES OF SUCH USES: 

Standard routine uses 1. through 7., 
10., and 11. apply. 

POLICIES AND PRACTICES FOR STORAGE OF 
RECORDS: 

Automated databases, computer 
storage media, and paper. 

POLICIES OF PRACTICES FOR RETRIEVAL OF 
RECORDS: 

By customer name, customer ID(s), 
distinguished name, certificate serial 
number, receipt number, transaction 
date, and email addresses. 

POLICIES AND PRACTICES FOR RETENTION AND 
DISPOSAL OF RECORDS: 

1. Records related to Pending Public 
Key Certificate Application Files are 
added as received to an electronic 
database, moved to the authorized 
certificate file when they are updated 
with the required data, and records not 
updated within 90 days from the date of 
receipt are destroyed. 

2. Records related to the Public Key 
Certificate Directory are retained in an 
electronic database, are consistently 
updated, and records are destroyed as 
they are superseded or deleted. 

3. Records related to the Authorized 
Public Key Certificate Master File are 
retained in an electronic database for 
the life of the authorized certificate. 

4. When the certificate is revoked, it 
is moved to the certificate revocation 
file. 

5. The Public Key Certificate 
Revocation List is cut off at the end of 
each calendar year and records are 
retained 30 years from the date of cutoff. 
Records may be retained longer with 
customer consent or request. 

6. Other records in this system are 
retained 7 years, unless retained longer 
by request of the customer. 

7. Records related to electronic 
signatures are retained in an electronic 
database for 3 years. 

8. Other categories of records are 
retained for a period of up to 30 days. 

9. Driver’s License data will be 
retained for 5 years. 

10. COA and Hold Mail transactional 
data will be retained for 5 years. 

11. Records related to Phone 
Verification/One-Time Passcode and 
Device Reputation assessment will be 
retained for 7 years. 

Records existing on paper are 
destroyed by burning, pulping, or 
shredding. Records existing on 
computer storage media are destroyed 
according to the applicable USPS media 
sanitization practice. 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 For purposes of this rule filing, the Exchange’s 
affiliated exchanges are Cboe C2 Exchange, Inc. 
(‘‘C2’’), acquired Cboe EDGA Exchange, Inc. 
(‘‘EDGA’’), Cboe EDGX Exchange, Inc. (‘‘EDGX’’ or 
‘‘EDGX Options’’), Cboe BZX Exchange, Inc. 
(‘‘BZX’’ or ‘‘BZX Options’’), and Cboe BYX 
Exchange, Inc. (‘‘BYX’’ and, together with Cboe 
Options, C2, EDGX, EDGA, and BZX, the ‘‘Cboe 
Affiliated Exchanges’’). 

4 Current Rule 5.33(d) describes the COA process 
for COA-eligible orders. Orders in all classes are 
eligible to participate in COA. Upon receipt of a 
COA-eligible order, the System initiates the COA 
process by sending a COA auction message to all 
subscribers to the Exchange’s data feeds that deliver 
COA auction messages. 

5 See Securities Exchange Act Release No. 87015 
(September 19, 2019), 84 FR 50504 (September 25, 
2019)(SR–CBOE–2019–060). 

ADMINISTRATIVE, TECHNICAL, AND PHYSICAL 
SAFEGUARDS: 

Paper records, computers, and 
computer storage media are located in 
controlled-access areas under 
supervision of program personnel. 
Access to these areas is limited to 
authorized personnel, who must be 
identified with a badge. 

Access to records is limited to 
individuals whose official duties require 
such access. Contractors and licensees 
are subject to contract controls and 
unannounced on-site audits and 
inspections. 

Computers are protected by 
mechanical locks, card key systems, or 
other physical access control methods. 
The use of computer systems is 
regulated with installed security 
software, computer logon 
identifications, and operating system 
controls including access controls, 
terminal and transaction logging, and 
file management software. 

Key pairs are protected against 
cryptanalysis by encrypting the private 
key and by using a shared secret 
algorithm to protect the encryption key, 
and the certificate authority key is 
stored in a separate, tamperproof, 
hardware device. Activities are audited, 
and archived information is protected 
from corruption, deletion, and 
modification. 

For authentication services and 
electronic postmark, electronic data is 
transmitted via secure socket layer (SSL) 
encryption to a secured data center. 
Computer media are stored within a 
secured, locked room within the facility. 
Access to the database is limited to the 
system administrator, database 
administrator, and designated support 
personnel. Paper forms are stored 
within a secured area within locked 
cabinets. 

RECORD ACCESS PROCEDURES: 

Requests for access must be made in 
accordance with the Notification 
Procedure above and USPS Privacy Act 
regulations regarding access to records 
and verification of identity under 39 
CFR 266.5. 

CONTESTING RECORD PROCEDURES: 

See Notification Procedure and 
Record Access Procedures above. 

NOTIFICATION PROCEDURES: 

Customers wanting to know if other 
information about them is maintained in 
this system of records must address 
inquiries in writing to the system 
manager. Inquiries must contain name, 
address, email, and other identifying 
information. 

EXEMPTIONS PROMULGATED FOR THE SYSTEM: 
None. 

HISTORY: 
December 13, 2018, 83 FR 64164; 

December 22, 2017, 82 FR 60776; 
August 29, 2014, 79 FR 51627; October 
24, 2011, 76 FR 65756 
* * * * * 

Joshua J. Hofer, 
Attorney, Federal Compliance. 
[FR Doc. 2020–05232 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88348; File No. SR–CBOE– 
2020–016] 

Self-Regulatory Organizations; Cboe 
Exchange, Inc.; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change To Amend Its Rules 
Related to the Complex Order Auction 

March 10, 2020. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 6, 
2020, Cboe Exchange, Inc. (the 
‘‘Exchange’’ or ‘‘Cboe Options’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Cboe Exchange, Inc. (the ‘‘Exchange’’ 
or ‘‘Cboe Options’’) proposes to amend 
its rules related to the Complex Order 
Auction. The text of the proposed rule 
change is provided in Exhibit 5. 

The text of the proposed rule change 
is also available on the Exchange’s 
website (http://www.cboe.com/ 
AboutCBOE/ 
CBOELegalRegulatoryHome.aspx), at 
the Exchange’s Office of the Secretary, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 

concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to amend its 
rule related to the Complex Order 
Auction (‘‘COA’’) to (1) to add rule text 
that was unintentionally omitted from 
the post-migration Rulebook and (2) 
increase the maximum Response Time 
Interval period. 

By way of background, On October 7, 
2019, Cboe Options migrated its trading 
platform to the same system used by its 
affiliated exchanges 3 (the ‘‘migration’’). 
In connection with this technology 
migration, Cboe Options updated and 
reorganized its entire Rulebook (the 
‘‘post-migration Rulebook’’), including 
rules related to COA,4 which became 
effective upon the technology migration. 
Current Subparagraph (3) of Rule 
5.33(d) governs the Response Time 
Interval, which is the period of time 
during which Users may submit 
responses to a COA auction message 
(‘‘COA Responses’’). Rule 5.33(d)(3) 
currently provides that ‘‘the Exchange 
determines the duration of the Response 
Time Interval, which may not exceed 
500 milliseconds.’’ The Exchange notes 
that the corresponding rule that was in 
place just prior to migration, Rule 
6.53C(d)(iii)(2), provided that the 
Exchange ‘‘will determine the length of 
the Response Time Interval on a class- 
by-class basis; provided, however, that 
the duration shall not exceed three (3) 
seconds’’.5 
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6 Id. 
7 Id. 

8 15 U.S.C. 78f(b). 
9 15 U.S.C. 78f(b)(5). 
10 Id. 

11 See Securities Exchange Act Release No. 87015 
(September 19, 2019), 84 FR 50504 (September 25, 
2019)(SR–CBOE–2019–060). 

The Exchange first proposes to clarify 
and explicitly provide in current Rule 
5.33(d)(3) that the Exchange determines 
the duration of the Response Time 
Interval on a ‘‘class-by-class basis’’. As 
indicated above, the proposed 
clarification is consistent with the 
Exchange’s rule governing Response 
Time Intervals that was in place prior to 
the technology migration on October 7, 
2019. When the Exchange proposed 
Rule 5.33(d) and incorporated it into the 
post-migration Rulebook, it 
inadvertently did not include the ‘‘class- 
by-class basis’’ language, which the 
Exchange now proposes to include.6 
The Exchange believes it is appropriate 
to add clarity back in the rules to avoid 
potential confusion. 

The Exchange next proposes to amend 
the maximum duration of the Response 
Time Interval. As indicated above, the 
Response Time Interval cannot 
currently exceed 500 milliseconds. Also 
as mentioned above, pre-migration, the 
Exchange’s rule provided for a 
maximum Response Time Interval of 3 
seconds. The Exchange believes that it 
is in TPHs’ best interest to minimize the 
response timer to a time frame that 
continues to allow adequate time for the 
TPHs to respond to a COA auction 
message, as both the order being 
exposed and the TPHs responding are 
subject to market risk during the 
response timer period. Indeed, the 
Exchange had reduced the maximum 
time period from 3 seconds to 500 
milliseconds as the Exchange’s timer 
was (and currently still is) set at 100 
milliseconds, and the Exchange 
therefore didn’t believe it was necessary 
to maintain a maximum of 3 seconds.7 
After further evaluation however, the 
Exchange believes it is appropriate to 
reinstate the 3 second maximum. For 
example, during times of extreme 
market volatility, there may be 
increased message traffic, which could 
potentially result in a delay of 
processing of COA responses. In such 
instances, the Exchange believes a 
response timer of 500 milliseconds may 
be inadequate. As such, to ensure 
participants can respond to, and the 
system can process, COA responses in a 
sufficient amount of time, the Exchange 
proposes to reinstate the maximum 
Response Time Interval period to 3 
seconds (i.e., 3000 milliseconds). 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) and the rules and regulations 

thereunder applicable to the Exchange 
and, in particular, the requirements of 
Section 6(b) of the Act.8 Specifically, 
the Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5) 9 requirements that the rules of 
an exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 
Additionally, the Exchange believes the 
proposed rule change is consistent with 
the Section 6(b)(5) 10 requirement that 
the rules of an exchange not be designed 
to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

The proposed rule change to add rule 
text that was inadvertently omitted from 
the post-migration Rulebook is designed 
to protect investors by ensuring that its 
rule relating to COA accurately 
references and reflects the current, post- 
migration Rules in place, thereby 
mitigating any potential investor 
confusion. The Exchange believes this 
change will have no impact on trading 
on the Exchange, as it is merely 
clarifying that the Exchange can 
determine the duration of a Response 
Time Interval on a class-by-class basis, 
notwithstanding its inadvertent 
omission to carry over such language in 
the relocated COA rules post-migration. 
Indeed, the proposed rule change 
provides clarity and transparency in the 
rules, which may alleviate potential 
confusion, thereby protecting investors 
by removing impediments to and 
perfecting the mechanisms of a free and 
open market and a national market 
system. 

The Exchange believes the proposal to 
reinstate the Response Time Interval 
maximum period to 3 seconds promotes 
just and equitable principles of trade 
and removes impediments to a free and 
open market because it allows the 
Exchange to provide increased time for 
Trading Permit Holders participating in 
a COA to submit COA responses and 
have such responses processed by the 
Exchange in a timely manner, and could 
encourage competition among 
participants, thereby enhancing the 
potential for price improvement for 
complex orders in the COA to the 

benefit of investors and public interest. 
The Exchange believes the proposed 
rule change is not unfairly 
discriminatory because it establishes a 
maximum Response Time Interval 
period applicable to all Exchange 
participants participating in a COA. The 
Exchange also notes the proposed 
maximum timer is the same as the timer 
previously allowed by the Exchange 
premigration, just six months ago.11 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
proposed rule change is not intended as 
a competitive filing. Rather, the 
proposed rule change to clarify that the 
Response Time Interval may be set on 
a class-by-class basis is corrective in 
nature and merely updates a rule to add 
language it inadvertently omitted in 
connection with its migration-related 
rulebook change. The proposed change 
to reinstate the pre-migration maximum 
Response Time Interval period is also 
not designed to address any aspect of 
competition, but instead would 
continue to provide market participants 
with sufficient time to respond, 
compete, and provide price 
improvement for orders entered into 
COA. The proposed rule change merely 
reinstates the pre-migration maximum 
to provide the Exchange further 
flexibility to ensure Trading Permit 
Holders have sufficient time to submit, 
and the Exchange has sufficient time to 
process, COA responses. The proposed 
rule change also offers the same 
response timer period to all TPHs and 
would not impose a competitive burden 
on any particular participant. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
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12 15 U.S.C. 78s(b)(3)(A)(iii). 
13 17 CFR 240.19b–4(f)(6). In addition, Rule 19b– 

4(f)(6) requires a self-regulatory organization to give 
the Commission written notice of its intent to file 
the proposed rule change at least five business days 
prior to the date of filing of the proposed rule 
change, or such shorter time as designated by the 
Commission. The Commission has waived the five- 
day prefiling requirement in this case. 

14 17 CFR 240.19b–4(f)(6). 
15 17 CFR 240.19b–4(f)(6)(iii). 
16 For purposes only of waiving the 30-day 

operative delay, the Commission has also 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 

17 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release No. 87286 

(Oct. 10, 2019), 84 FR 55608. 
4 15 U.S.C. 78s(b)(2). 
5 See Securities Exchange Act Release No. 87581, 

84 FR 65434 (Nov. 27, 2019). The Commission 
designated January 15, 2020, as the date by which 
the Commission shall approve or disapprove, or 
institute proceedings to determine whether to 
disapprove, the proposed rule change. 

6 15 U.S.C. 78s(b)(2)(B). 
7 See Securities Exchange Act Release No. 87951, 

85 FR 3099 (Jan. 17, 2020). 

which it was filed, or such shorter time 
as the Commission may designate, it has 
become effective pursuant to Section 
19(b)(3)(A)(iii) of the Act 12 and 
subparagraph (f)(6) of Rule 19b–4 
thereunder.13 

A proposed rule change filed 
pursuant to Rule 19b–4(f)(6) under the 
Act 14 normally does not become 
operative for 30 days after the date of its 
filing. However, Rule 19b–4(f)(6)(iii) 15 
permits the Commission to designate a 
shorter time if such action is consistent 
with the protection of investors and the 
public interest. The Exchange has asked 
the Commission to waive the 30-day 
operative delay so that the proposal may 
become operative immediately upon 
filing. The Commission believes that 
waiving the 30-day operative delay is 
consistent with the protection of 
investors and the public interest. The 
Exchange represents that waiver of the 
operative delay would add rule text that 
was omitted from the post-migration 
Rulebook and reinstate a maximum 
Response Time Interval that was in 
place pre-migration. The Exchange 
states that in times of extreme market 
volatility, there may be increased 
message traffic which could potentially 
result in a delay of processing of COA 
responses, and the proposed change 
would help ensure that participants can 
respond to (and the exchange’s systems 
can process) COA responses in a 
sufficient amount of time. The 
Commission notes that the proposed 
rule change does not present any unique 
or novel regulatory issues. Accordingly, 
the Commission hereby waives the 
operative delay and designates the 
proposal operative upon filing.16 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is: (i) Necessary or appropriate in 
the public interest; (ii) for the protection 
of investors; or (iii) otherwise in 
furtherance of the purposes of the Act. 
If the Commission takes such action, the 
Commission shall institute proceedings 

to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number 
SR–CBOE–2020–016 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–CBOE–2020–016. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–CBOE–2020–016 and 
should be submitted on or before April 
6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.17 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05234 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88351; File No. SR– 
CboeBZX–2019–076] 

Self-Regulatory Organizations; Cboe 
BZX Exchange, Inc.; Notice of 
Withdrawal of Proposed Rule Change, 
as Modified by Amendment No. 1, To 
List and Trade Shares of the 
Clearbridge Small Cap Value ETF 
Under BZX Rule 14.11(k) 

March 10, 2020. 
On September 26, 2019, Cboe BZX 

Exchange, Inc. (‘‘Exchange’’ or ‘‘BZX’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Exchange 
Act’’) 1 and Rule 19b–4 thereunder, 2 a 
proposed rule change to list and trade 
shares of the Clearbridge Small Cap 
Value ETF under BZX Rule 14.11(k) 
(Managed Portfolio Shares). On October 
9, 2019, the Exchange filed Amendment 
No. 1 to the proposed rule change, 
which amended and replaced the rule 
change in its entirety. 

The proposed rule change, as 
modified by Amendment No. 1, was 
published for comment in the Federal 
Register on October 17, 2019.3 On 
November 21, 2019, pursuant to Section 
19(b)(2) of the Exchange Act,4 the 
Commission designated a longer period 
within which to approve the proposed 
rule change, disapprove the proposed 
rule change, or institute proceedings to 
determine whether to disapprove the 
proposed rule change.5 On January 13, 
2020, the Commission instituted 
proceedings under Section 19(b)(2)(B) of 
the Exchange Act 6 to determine 
whether to approve or disapprove the 
proposed rule change.7 The Commission 
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8 17 CFR 200.30–3(a)(12). 

1 See Securities Exchange Act Release No. 87906 
(Jan. 8, 2020), 85 FR 2164, 2165 (Jan. 14, 2020). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

has received no comments on the 
proposed rule change. On March 9, 
2020, the Exchange withdrew the 
proposed rule change (SR–CboeBZX– 
2019–076). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.8 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05237 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88340; File No. 4–757] 

Reopening of Comment Period for 
Notice of Proposed Order Directing the 
Exchanges and the Financial Industry 
Regulatory Authority To Submit a New 
National Market System Plan 
Regarding Consolidated Equity Market 
Data 

AGENCY: Securities and Exchange 
Commission. 
ACTION: Reopening of comment period. 

SUMMARY: The Securities and Exchange 
Commission (‘‘Commission’’) is 
reopening the comment period for a 
notice of proposed order (‘‘Proposed 
Order’’), which would require the 
participants in the existing national 
market system plans governing the 
public dissemination of real-time, 
consolidated equity market data for 
national market system stocks to 
propose a single, new equity data plan. 
The original comment period for the 
Proposed Order ended on February 28, 
2020. The Commission is reopening the 
time period in which to provide the 
Commission with comments until 
March 20, 2020. This action will allow 
interested persons additional time to 
analyze the issues and prepare their 
comments. 

DATES: The comment period for the 
Proposed Order published Jan. 14, 2020 
(85 FR 2164), is reopened. Public 
comments are due on or before March 
20, 2020. 
ADDRESSES: Comments may be 
submitted by any of the following 
methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number 
4–757 on the subject line 

Paper Comments 

• Send paper comments to Secretary, 
Securities and Exchange Commission, 
100 F Street NE, Washington, DC 
20549–1090. 

All submissions should refer to File 
Number 4–757. This file number should 
be included on the subject line if email 
is used. To help us process and review 
your comments more efficiently, please 
use only one method. The Commission 
will post all comments on the 
Commission’s internet website (http://
www.sec.gov/rules/proposed.shtml). 
Copies of the all written statements with 
respect to the Proposed Order that are 
filed with the Commission, and all 
written communications relating to the 
Proposed Order between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number 4–757 and should be submitted 
on or before March 20, 2020. 

SUPPLEMENTARY INFORMATION: The 
Commission originally requested that 
comments on the Proposed Order be 
received by February 28, 2020.1 The 
Commission has determined to reopen 
the comment period until March 20, 
2020 to allow interested persons 
additional time to analyze the issues 
and prepare their comments. 

By the Commission. 

Dated: March 6, 2020. 

J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05243 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88354; File No. SR– 
CboeBZX–2020–020] 

Self-Regulatory Organizations; Cboe 
BZX Exchange, Inc.; Notice of Filing 
and Immediate Effectiveness of a 
Proposed Rule Change Relating To 
Amend its Fee Schedule 

March 10, 2020. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 2, 
2020, Cboe BZX Exchange, Inc. (the 
‘‘Exchange’’ or ‘‘BZX’’) filed with the 
Securities and Exchange Commission 
(the ‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Cboe BZX Exchange, Inc. (the 
‘‘Exchange’’ or ‘‘BZX’’) is filing with the 
Securities and Exchange Commission 
(‘‘Commission’’) a proposed rule change 
to amend its Fee Schedule. The text of 
the proposed rule change is provided in 
Exhibit 5. 

The text of the proposed rule change 
is also available on the Exchange’s 
website (http://markets.cboe.com/us/ 
equities/regulation/rule_filings/bzx/), at 
the Exchange’s Office of the Secretary, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 
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3 See Cboe Global Markets U.S. Options Market 
Volume Summary (February 20, 2020), available at 
https://markets.cboe.com/us/options/market_
statistics/. 

4 For example, the Exchange currently offers eight 
Customer Penny Pilot Add Tiers under footnote 1, 
which provide an enhanced rebates between $0.35 
and $0.53 per contract for qualifying Customer 
orders which meet certain add liquidity thresholds 
and yield fee code PY. 

5 Fee codes NA, NF, NN and NY are appended to 
liquidity adding orders in Non-Penny Pilot 
securities that are Professional, Firm/Broker Dealer/ 
Joint Back Office, Away Market-Maker and 
Customer orders, respectively. 

6 Fee codes PA, PF, PN and PY are appended to 
liquidity adding orders in Penny Pilot Securities 
that are Professional, Firm/Broker Dealer/Joint Back 
office, Away Market-Maker and Customer orders, 
respectively. 

7 A Clearing Member is defined as ‘‘Options 
Member that is self-clearing or an Options Member 
that clears BZX Options Transactions for other 
Members of BZX Options.’’ See Exchange Rule 16.1. 
An Option Member is defined as ‘‘a firm, or 
organization that is registered with the Exchange 
pursuant to Chapter XVII of these Rules for 
purposes of participating in options trading on 
EDGX Options as an ‘Options Order Entry Firm’ or 
‘Options Market Maker.’’’ See Exchange Rule 
16.1(a)(38) [sic]. 

8 See Exchange Rule 1.5(cc). 
9 See Securities Exchange Act Release No. 87985 

(January 16, 2020) 85 FR 4007 (January 23, 2020) 
(SR–CboeBZX–2020–002). 

10 See Exchange Rule 1.5(l). 

11 15 U.S.C. 78f. 
12 15 U.S.C. 78f(b)(4). 
13 The Exchange notes that Market-Makers may 

only give up its respective Guarantor, as defined by 
Rule 21.12(b)(2). See Cboe BZX Options Rule 
21.12(b)(5). 

14 See Cboe EDGX Options Exchange Fee 
Schedule, Footnote 5. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend its 

fee schedule for its equity options 
platform (BZX Options), effective March 
2, 2020. 

The Exchange first notes that it 
operates in a highly competitive market 
in which market participants can 
readily direct order flow to competing 
venues if they deem fee levels at a 
particular venue to be excessive or 
incentives to be insufficient. More 
specifically, the Exchange is only one of 
16 options venues to which market 
participants may direct their order flow. 
Based on publicly available information, 
no single options exchange has more 
than 21% of the market share and 
currently the Exchange represents only 
10% of the market share.3 Thus, in such 
a low-concentrated and highly 
competitive market, no single options 
exchange, including the Exchange, 
possesses significant pricing power in 
the execution of option order flow. The 
Exchange believes that the ever-shifting 
market share among the exchanges from 
month to month demonstrates that 
market participants can shift order flow, 
or discontinue to reduce use of certain 
categories of products, in response to fee 
changes. Accordingly, competitive 
forces constrain the Exchange’s 
transaction fees, and market participants 
can readily trade on competing venues 
if they deem pricing levels at those 
other venues to be more favorable. 

The Exchange’s Fees Schedule sets 
forth standard rebates and rates applied 
per contract. For example, the Exchange 
provides standard rebates ranging from 
$0.25 up to $1.05 per contract for orders 
that add liquidity in both Penny and 
Non-Penny Securities. The Exchange 
also offers tiered pricing which provides 
Members opportunities to qualify for 
higher rebates or reduced fees where 
certain volume criteria and thresholds 
are met.4 The Exchange proposes to 
amend its fee schedule to specify in new 
footnote 5 that when orders are 
submitted with a ‘‘Designated Give Up’’, 
as defined below, the applicable rebates 
(i.e., any standard rebate or applicable 
tier rebates) for such orders when 

executed on the Exchange (yielding fee 
code NA, NF, NN, NY,5 PA, PF, PN or 
PY) 6 are provided to the Member who 
routed the order to the Exchange. 

The Exchange recently amended Rule 
21.12 (Clearing Member Give Up) to 
expand upon the procedure related to 
the ‘‘give up’’ of a Clearing Member 7 by 
Users 8 on the Exchange.9 Effective 
March 2, 2020, Rule 21.12 will provide 
that, in addition to its own Clearing 
Member (or itself, if the firm is self- 
clearing), a User may identify to the 
Exchange a Designated Give Up, as that 
term is defined in the Rule. Specifically, 
amended Rule 21.12(b)(1) defines the 
term Designated Give Up as any 
Clearing Member that a User (other than 
a Market Maker) 10 identifies to the 
Exchange, in writing, as a Clearing 
Member the User requests the ability to 
give up. With this change, a Member 
acting as an options routing firm on 
behalf of one or more other Exchange 
Members (a ‘‘Routing Firm’’) is able to 
route orders to the Exchange and to 
immediately give up the party (a party 
other than the Routing Firm itself or the 
Routing Firm’s own clearing firm) who 
will accept and clear any resulting 
transaction. Because the Routing Firm is 
responsible for the decision to route the 
order to the Exchange, the Exchange 
believes that such Member should be 
provided the rebate when orders that 
yield fee code PY, PA, PF, PN, NY, NA, 
NF, or NN are executed. In connection 
with this change, the Exchange proposes 
to append new footnote 5 to fee codes 
PY, PA, PF, PN, NY, NA, NF, or NN in 
the Fee Codes and Associated Fees table 
of the fee schedule. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 

the requirements of the Act and the 
rules and regulations thereunder that 
are applicable to a national securities 
exchange, and, in particular, with the 
requirements of Section 6 of the Act.11 
Specifically, the Exchange believes that 
the proposed rule change is consistent 
with Section 6(b)(4) of the Act,12 in that 
it provides for the equitable allocation 
of reasonable dues, fees and other 
charges among members and other 
persons using any facility or system 
which the Exchange operates or 
controls. 

The Exchange notes that the U.S. 
options markets are highly competitive, 
and the proposed fee structure is 
intended to provide an incentive for 
Members to direct orders to the 
Exchange. The proposal would only 
apply to fee codes PY, PA, PF, PN, NY, 
NA, NF, and NN, related to liquidity 
adding orders, because these are the 
primary rebates in place on the 
Exchange and reflect the primary 
liquidity that the Exchange is seeking to 
attract from Routing Firms that are now 
able to identify Designated Give Ups.13 
The Exchange believes that the 
proposed amendments to its fee 
schedule will enhance the Exchange’s 
competitive position and will result in 
increased liquidity on the Exchange, to 
the benefit of all Exchange participants. 
Therefore, the Exchange believes that 
providing rebates is equitable and 
reasonable and not unfairly 
discriminatory as it would allow the 
Exchange, in the context of the new give 
up procedure described above, to 
provide a rebate directly to the party 
making the routing decision to direct 
certain orders to the Exchange (i.e., the 
Routing Firm), which is consistent with 
both the Exchange’s historic practice 
and the purpose behind a rebate (i.e., to 
incentivize the order being directed to 
the Exchange). The Exchange lastly 
notes that the proposed change is 
similar to a provision previously 
adopted by the Exchange’s affiliate, 
Cboe EDGX Exchange, Inc.14 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange believes its proposed 
amendments to its fee schedule would 
not impose any burden on competition 
that is not necessary or appropriate in 
furtherance of the purposes of the Act. 
The Exchange does not believe that the 
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15 15 U.S.C. 78s(b)(3)(A). 
16 17 CFR 240.19b–4(f). 17 17 CFR 200.30–3(a)(12). 

proposed change represents a significant 
departure from previous pricing offered 
by the Exchange or its competitors. 
Additionally, Members may opt to 
disfavor the Exchange’s pricing if they 
believe that alternatives offer them 
better value. The Exchange believes that 
its proposal to incentivize Routing 
Firms that are utilizing the new give up 
procedure to direct orders to the 
Exchange, and will enhance the 
Exchange’s competitive position by 
resulting in increased liquidity on the 
Exchange, thereby providing more of an 
opportunity for customers to receive 
best executions. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 15 and paragraph (f) of Rule 
19b–4 16 thereunder. At any time within 
60 days of the filing of the proposed rule 
change, the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission will institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
CboeBZX–2020–020 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 

Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–CboeBZX–2020–020. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–CboeBZX–2020–020 and 
should be submitted on or before April 
6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.17 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05239 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Investment Company Act Release No. 
33813; 812–15062] 

Guinness Atkinson Funds and 
Guinness Atkinson Asset 
Management, Inc.; Notice of 
Application 

March 10, 2020. 
AGENCY: Securities and Exchange 
Commission (‘‘Commission’’). 
ACTION: Notice. 

Notice of an application under section 
6(c) of the Investment Company Act of 
1940 (‘‘Act’’) for an exemption from 
section 15(a) of the Act and rule 18f–2 
under the Act, as well as from certain 
disclosure requirements in rule 20a–1 
under the Act, Item 19(a)(3) of Form N– 
1A, Items 22(c)(1)(ii), 22(c)(1)(iii), 
22(c)(8) and 22(c)(9) of Schedule 14A 
under the Securities Exchange Act of 
1934, and Sections 6–07(2)(a), (b), and 
(c) of Regulation S–X (‘‘Disclosure 
Requirements’’). The requested 
exemption would permit an investment 
adviser to hire and replace certain sub- 
advisers without shareholder approval 
and grant relief from the Disclosure 
Requirements as they relate to fees paid 
to the sub-advisers. 

Applicants: Guinness Atkinson Funds 
(the ‘‘Trust’’), a Delaware statutory trust 
registered under the Act as an open-end 
management investment company, and 
Guinness Atkinson Asset Management, 
Inc. (the ‘‘Initial Adviser’’), a 
corporation organized under the laws of 
Delaware registered as an investment 
adviser under the Investment Advisers 
Act of 1940. 

Filing Dates: The application was 
filed on August 28, 2019 and amended 
on November 29, 2019 and February 25, 
2020. 

Hearing or Notification of Hearing: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the 
Commission’s Secretary and serving 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on April 6, 2020, and 
should be accompanied by proof of 
service on applicants, in the form of an 
affidavit or, for lawyers, a certificate of 
service. Pursuant to rule 0–5 under the 
Act, hearing requests should state the 
nature of the writer’s interest, any facts 
bearing upon the desirability of a 
hearing on the matter, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the Commission’s Secretary. 

ADDRESSES: Secretary, U.S. Securities 
and Exchange Commission, 100 F Street 
NE, Washington, DC 20549–1090. 
Applicants: Guinness Atkinson Funds, 
Attn: James J. Atkinson, 225 South Lake 
Avenue, Suite 216, Pasadena, CA 91101. 

FOR FURTHER INFORMATION CONTACT: 
Samuel K. Thomas, Senior Counsel, at 
(202) 551–7952, or Andrea Ottomanelli 
Magovern, Branch Chief, at (202) 551– 
6821 (Division of Investment 
Management, Chief Counsel’s Office). 
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1 Applicants request relief with respect to the 
Initial Fund, as well as to any future series of the 
Trust and any other existing or future registered 
open-end management investment company or 
series thereof that, in each case, is advised by the 
Initial Adviser or any entity controlling, controlled 
by, or under common control with, the Initial 
Adviser or its successors (each, also an ‘‘Adviser’’), 
uses the multi-manager structure described in the 
application, and complies with the terms and 
conditions set forth in the application (each, a 
‘‘Subadvised Fund’’). For purposes of the requested 
order, ‘‘successor’’ is limited to an entity that 
results from a reorganization into another 
jurisdiction or a change in the type of business 
organization. Future Subadvised Funds may be 
operated as a master-feeder structure pursuant to 
section 12(d)(1)(E) of the Act. In such a structure, 
certain series of the Trust (each, a ‘‘Feeder Fund’’) 
may invest substantially all of their assets in a 
Subadvised Fund (a ‘‘Master Fund’’) pursuant to 
section 12(d)(1)(E) of the Act. No Feeder Fund will 
engage any sub-advisers other than through 
approving the engagement of one or more of the 
Master Fund’s sub-advisers. 

2 As used herein, a ‘‘Sub-Adviser’’ for a 
Subadvised Fund is (1) an indirect or direct 
‘‘wholly owned subsidiary’’ (as such term is defined 
in the Act) of the Adviser for that Subadvised Fund, 
or (2) a sister company of the Adviser for that 
Subadvised Fund that is an indirect or direct 
‘‘wholly-owned subsidiary’’ of the same company 
that, indirectly or directly, wholly owns the Adviser 
(each of (1) and (2) a ‘‘Wholly-Owned Sub-Adviser’’ 
and collectively, the ‘‘Wholly-Owned Sub- 
Advisers’’), or (3) not an ‘‘affiliated person’’ (as such 
term is defined in section 2(a)(3) of the Act) of the 
Subadvised Fund, any Feeder Fund invested in a 
Master Fund, the Trust, or the Adviser, except to 
the extent that an affiliation arises solely because 
the Sub-Adviser serves as a sub-adviser to a 
Subadvised Fund (‘‘Non-Affiliated Sub-Advisers’’). 

3 The requested relief will not extend to any sub- 
adviser, other than a Wholly-Owned Sub-Adviser, 
who is an affiliated person, as defined in section 
2(a)(3) of the Act, of the Subadvised Fund, of any 
Feeder Fund, or of the Adviser, other than by 
reason of serving as a sub-adviser to one or more 
of the Subadvised Funds (‘‘Affiliated Sub- 
Adviser’’). 

4 For any Subadvised Fund that is a Master Fund, 
the relief would also permit any Feeder Fund 
invested in that Master Fund to disclose Aggregate 
Fee Disclosure. 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 Securities Exchange Act Release No. 67457 (July 

18, 2012), 77 FR 45722 (August 1, 2012) (‘‘Adopting 
Release’’). Unless otherwise specified, capitalized 
terms used in this rule filing are defined as set forth 
in the Compliance Rule. 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained via the Commission’s 
website by searching for the file 
number, or for an applicant using the 
Company name box, at http://
www.sec.gov/search/search.htm or by 
calling (202) 551–8090. 

Summary of the Application 
1. The Initial Adviser is the 

investment adviser to the SmartETFs 
Smart Transportation & Technology ETF 
(the ‘‘Initial Fund’’), a series of the 
Trust, pursuant to an investment 
management agreement with the Trust 
(‘‘Investment Management 
Agreement’’).1 Under the terms of the 
Investment Management Agreement, the 
Adviser, subject to the supervision of 
the board of trustees of the Trust 
(‘‘Board’’), provides continuous 
investment management of the assets of 
each Subadvised Fund. Consistent with 
the terms of the Investment 
Management Agreement, the Adviser 
may, subject to the approval of the 
Board, delegate portfolio management 
responsibilities of all or a portion of the 
assets of a Subadvised Fund to one or 
more Sub-Advisers.2 The Adviser will 
continue to have overall responsibility 
for the management and investment of 

the assets of each Subadvised Fund. The 
Adviser will evaluate, select, and 
recommend Sub-Advisers to manage the 
assets of a Subadvised Fund and will 
oversee, monitor and review the Sub- 
Advisers and their performance and 
recommend the removal or replacement 
of Sub-Advisers. 

2. Applicants request an order to 
permit the Adviser, subject to the 
approval of the Board, to enter into 
investment sub-advisory agreements 
with the Sub-Advisers (each, a ‘‘Sub- 
Advisory Agreement’’) and materially 
amend such Sub-Advisory Agreements 
without obtaining the shareholder 
approval required under section 15(a) of 
the Act and rule 18f–2 under the Act.3 
Applicants also seek an exemption from 
the Disclosure Requirements to permit a 
Subadvised Fund to disclose (as both a 
dollar amount and a percentage of the 
Subadvised Fund’s net assets): (a) The 
aggregate fees paid to the Adviser and 
any Wholly-Owned Sub-Adviser; (b) the 
aggregate fees paid to Non-Affiliated 
Sub-Advisers; and (c) the fee paid to 
each Affiliated Sub-Adviser 
(collectively, Aggregate Fee 
Disclosure’’).4 

3. Applicants agree that any order 
granting the requested relief will be 
subject to the terms and conditions 
stated in the application. Such terms 
and conditions provide for, among other 
safeguards, appropriate disclosure to 
Subadvised Funds’ shareholders and 
notification about sub-advisory changes 
and enhanced Board oversight to protect 
the interests of the Subadvised Funds’ 
shareholders. 

4. Section 6(c) of the Act provides that 
the Commission may exempt any 
person, security, or transaction or any 
class or classes of persons, securities, or 
transactions from any provisions of the 
Act, or any rule thereunder, if such 
relief is necessary or appropriate in the 
public interest and consistent with the 
protection of investors and purposes 
fairly intended by the policy and 
provisions of the Act. Applicants 
believe that the requested relief meets 
this standard because, as further 
explained in the application, the 
Investment Management Agreements 
will remain subject to shareholder 
approval, while the role of the Sub- 

Advisers is substantially equivalent to 
that of individual portfolio managers, so 
that requiring shareholder approval of 
Sub-Advisory Agreements would 
impose unnecessary delays and 
expenses on the Subadvised Funds. 
Applicants believe that the requested 
relief from the Disclosure Requirements 
meets this standard because it will 
improve the Adviser’s ability to 
negotiate fees paid to the Sub-Advisers 
that are more advantageous for the 
Subadvised Funds. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05245 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88352; File No. SR– 
PEARL–2020–04] 

Self-Regulatory Organizations; MIAX 
PEARL, LLC; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change To Amend Chapter XVII, 
Consolidated Audit Trail Compliance 
Rule 

March 10, 2020. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on February 
27, 2020, MIAX PEARL, LLC (‘‘MIAX 
PEARL’’ or the ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) a 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is filing a proposal to 
amend Chapter XVII, Consolidated 
Audit Trail Compliance Rule 
(‘‘Compliance Rule’’) regarding the 
National Market System Plan Governing 
the Consolidated Audit Trail (the ‘‘CAT 
NMS Plan’’ or ‘‘Plan’’) 3 to be consistent 
with an exemption from the CAT NMS 
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4 Letter from Participants to Brent J. Fields, 
Secretary, Commission, Request for Exemptive 
Relief from Certain Provisions of SEC Rule 613 of 
Regulation NMS under the Securities Exchange Act 
of 1934 (January 31, 2015), available at https://
www.catnmsplan.com/wp-content/uploads/2017/ 
03/p602383.pdf. See also Letter from Participants to 
Brent J. Fields, Commission, Supplement to Request 
for Exemptive Relief from Certain Provisions of SEC 
Rule 613 of Regulation NMS under the Securities 
Exchange Act of 1934 (April 3, 2015), available at 
https://www.catnmsplan.com/wp-content/uploads/ 
2017/03/exemptivesupplement1- 
allocationsreports.pdf. 

5 See Securities Exchange Act Release No. 80256 
(March 15, 2017), 82 FR 14526 (March 21, 2017) 
(SR–PEARL–2017–04) (Order Approving Proposed 
Rule Changes To Adopt Consolidated Audit Trail 
Compliance Rules). 

6 See Exchange Rule 516, Order Types. Not all 
order types and modifiers are available for use on 
each of the MEO Interface and the FIX Interface. 

7 Only the time-in-force modifiers of IOC and Day 
are available on the MEO interface. See id. (noting 
that ‘‘[n]ot all order types and modifiers are 
available for use on each of the MEO Interface and 
the FIX Interface). See also Section 4.1.1.2 of the 
MEO Interface Specification, available at https://
www.miaxoptions.com/sites/default/files/page- 
files/MIAX_Express_Orders_MEO_v2.0.pdf 
(indicating that the time—in-force instructions of 
IOC and Day are available on the MEO interface). 

8 See Interpretation and Policies .01 to Exchange 
Rule 605 (stating that IOC orders from Market 
Makers will not be counted for the continuous 
quoting obligations set forth in paragraph (d) of this 
Rule 605). 

Plan regarding Options Market Makers’ 
reporting obligations. 

The text of the proposed rule change 
is available on the Exchange’s website at 
http://www.miaxoptions.com/rule- 
filings/pearl at MIAX PEARL’s principal 
office, and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

Purpose 

Rule 613(c)(7) sets forth data 
recording and reporting requirements 
for the CAT NMS Plan. Specifically, 
Rule 613(c)(7), in relevant part, requires 
every member of a national securities 
exchange or national securities 
association to record and electronically 
report to the Central Repository details 
for each order and each Reportable 
Event. Options Market Maker quotes are 
included within the meaning of an 
‘‘order’’ under Rule 613(j)(8), which 
defines an ‘‘order’’ to include ‘‘any bid 
or offer.’’ As a result, Rule 613(c)(7) 
states that the CAT NMS Plan must 
require every market maker on an 
options exchange to record and report 
all quotes and related Reportable Events 
to the Central Repository. Rule 613(c)(7) 
also requires the options exchanges to 
record and report the details of Options 
Market Maker quotes received by the 
options exchanges to the Central 
Repository. Given that the options 
exchanges and the Options Market 
Makers will be submitting virtually 
identical details concerning the Options 
Market Maker quotes to the Central 
Repository, the dual reporting of this 
information will at least double the size 
of the options quotation data reported to 
the CAT, which will create extensive 
overlap in the data elements reported. 

To address the issue of double 
reporting of quote data, the Participants 
filed with the Commission a request for 
exemptive relief from certain provisions 

Rule 613(c)(7) such that the CAT NMS 
Plan could be amended so that only 
options exchanges would record and 
report details for each Options Market 
Maker quote and related Reportable 
Event to the Central Repository, while 
Options Market Makers would be 
relieved of their obligation to record and 
report their quotes and related 
Reportable Events to the Central 
Repository.4 As a condition to this 
exemption, each Industry Member that 
is an Options Market Maker shall report 
to the Exchange the time at which its 
quote in a Listed Option is sent to the 
Exchange (and, if applicable, any 
subsequent quote modification time 
and/or cancellation time when such 
modification or cancellation is 
originated by the Options Market 
Maker). 

MIAX PEARL’s Compliance Rule 
incorporates by reference Chapter XVII 
of the rules if its affiliate, Miami 
International Securities Exchange, LLC 
(‘‘MIAX’’), which is MIAX’s 
Consolidated Audit Trail Compliance 
Rule.5 Consistent with the above 
exemptive request, MIAX Rule 
1703(a)(3) states that ‘‘[e]ach Industry 
Member that is an Options Market 
Maker is not required to report to the 
Central Repository the Industry Member 
Data regarding the routing, modification 
or cancellation of its quotes in Listed 
Options.’’ MIAX Rule 1703(a)(3) further 
provides that ‘‘[e]ach Industry Member 
that is an Options Market Maker shall 
report to the Exchange the time at which 
its quote in a Listed Option is sent to the 
Exchange (and, if applicable, any 
subsequent quote modification time 
and/or cancellation time when such 
modification or cancellation is 
originated by the Options Market 
Maker).’’ 

MIAX Rule 1703(a)(3) relieves 
Options Market Makers from reporting 
Industry Member Data to the Central 
Repository for quotes only and does not 
apply to orders. While MIAX Rule 
1703(a)(3) applies to MIAX PEARL by 

virtue of being incorporated by 
reference, it does not relieve Options 
Market Makers from reporting Industry 
Member Data to the Central Repository 
because on MIAX PEARL, Options 
Market Makers submit orders and not 
quotes for display on the MIAX PEARL 
Book. On MIAX PEARL, orders 
submitted by Options Market Makers 
function like quotes on other options 
exchanges, including MIAX. Like quotes 
on MIAX, order submitted by Options 
Market Makers with a time-in-force of 
Day or GTC that are not executed upon 
entry are posted to the MIAX PEARL 
Book. 

To implement the above exemption 
and avoid duplicative reporting, MIAX 
PEARL proposes to amend its own 
compliance rule to state that orders 
submitted by Options Market Makers 
that are posted to the MIAX PEARL 
Book are considered quotes for purposes 
of the above exemption. Specifically, 
the Compliance Rule would state that 
‘‘[f]or purposes of MIAX Rule 
1703(a)(3), orders that are posted to the 
MIAX PEARL Book are considered 
quotes when submitted by an Options 
Market Maker in an assigned symbol on 
MIAX PEARL.’’ 

The Exchange offers three time-in- 
force modifiers that Options Market 
Makers may attach to their orders: Day, 
Immediate-Or-Cancel (‘‘IOC’’), and 
Good-Till Cancel (‘‘GTC’’) and two 
interfaces of order entry, FIX and the 
MIAX Express Order interface 
(‘‘MEO’’).6 An Options Market Maker 
must include a time-in-force of Day or 
GTC on its order for it to be posted on 
the MIAX PEARL Book and to meet its 
continuous quoting obligations under 
Exchange Rule 605(d).7 The Exchange 
does not propose to exempt orders 
submitted by an Options Market Maker 
with a time-in-force of IOC because 
those orders do not post to the PEARL 
Book and, therefore, do not count 
towards its continuous quoting 
obligations.8 For the above reasons, the 
Exchange believes it is appropriate to 
only include Options Market Maker 
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9 15 U.S.C. 78f(b)(6). 
10 15 U.S.C. 78f(b)(8). 

11 See supra note 8. 
12 Adopting Release, supra note 3 at 84697. 

13 15 U.S.C. 78s(b)(3)(A). 
14 17 CFR 240.19b–4(f)(6). In addition, Rule 19b– 

4(f)(6) requires a self-regulatory organization to give 
the Commission written notice of its intent to file 
the proposed rule change at least five business days 
prior to the date of filing of the proposed rule 
change, or such shorter time as designated by the 
Commission. The Exchange has satisfied this 
requirement. 

orders that are posted to the MIAX 
PEARL Book under this exemption 
because they function like quotes as 
they post on the MIAX PEARL Book and 
count towards an Options Market 
Maker’s continuous quoting obligations. 

Absent this proposed rule change, 
orders submitted to the Exchange would 
not be eligible for the exemption 
afforded to quotes as Options Market 
Makers would be required to report the 
details of their order and each 
Reportable Event to the Central 
Repository. This would result in the 
same duplicative reporting that the 
exemption prevents for quotes to occur 
for orders because both Options Market 
Makers and MIAX PEARL would submit 
virtually identical data to the Central 
Repository. As a result of this filing, 
double reporting would be avoided as 
only the Exchange will report all orders 
and Reportable Events to the Central 
Repository, as described above and 
required by the CAT NMS Plan. Options 
Market Makers on MIAX PEARL would 
be required to report to the Exchange 
the time at which its order in a Listed 
Option is sent to the Exchange and, if 
applicable, any subsequent order 
modification time and/or cancellation 
time when such modification or 
cancellation is originated by the Options 
Market Maker. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
the provisions of Section 6(b)(5) of the 
Act,9 which requires, among other 
things, that the Exchange rules must be 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, and, in general, to protect 
investors and the public interest, and 
Section 6(b)(8) of the Act,10 which 
requires that the Exchange rules not 
impose any burden on competition that 
is not necessary or appropriate. 

The exemption for quotes described 
above would avoid the submission to 
the Central Repository by exchange and 
Options Market Makers of virtually 
identical details concerning the Options 
Market Maker quotes to the Central 
Repository. This proposed rule change 
seeks to serve the same purpose 
regarding orders submitted by Options 
Market Makers on MIAX PEARL, dual 
reporting of information that will at 
least double the size of the options 
quotation data reported to the CAT and 
create extensive overlap in the data 
elements reported. As described above, 
on MIAX PEARL orders posted to the 

MIAX PEARL Book operate in an 
identical manner as quotes on other 
options exchanges. 

The Exchange believes it is 
appropriate to limit the proposal to 
orders posted to the MIAX PEARL Book 
because those orders satisfy the Options 
Market Maker’s two-sided quoting 
obligation. IOC orders would not be 
covered by the exemption because such 
orders do not post to the MIAX PEARL 
Book and do not count towards the 
Options Market Maker satisfying its 
two-sided quoting obligation.11 The 
Exchange believes that this proposal is 
consistent with the Act because it 
would avoid the same dual reporting 
that was the subject of the exemption for 
orders and is currently covered by 
MIAX Rule 1703(a)(3). The proposal is 
consistent with this exemption from the 
CAT NMS Plan and is designed to assist 
the Exchange and its Industry Members 
in meeting regulatory obligations 
pursuant to the Plan. 

In approving the Plan, the SEC noted 
that the Plan ‘‘is necessary and 
appropriate in the public interest, for 
the protection of investors and the 
maintenance of fair and orderly markets, 
to remove impediments to, and perfect 
the mechanism of a national market 
system, or is otherwise in furtherance of 
the purposes of the Act.’’ 12 As it will do 
for the quotes under the exemption, the 
Exchange will report all orders posted to 
the MIAX PEARL Book and Reportable 
Events to the Central Repository as 
required by the CAT NMS Plan. Options 
Market Makers on MIAX PEARL would 
be required to report to the Exchange 
the time at which its order in a Listed 
Option is sent to the Exchange and, if 
applicable, any subsequent order 
modification time and/or cancellation 
time when such modification or 
cancellation is originated by the Options 
Market Maker. Therefore, the Exchange 
believes that this proposal furthers the 
objectives of the Plan, as identified by 
the SEC, and is therefore consistent with 
the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will result in 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
Exchange notes that the proposed rule 
changes are consistent with the 
exemption from the CAT NMS Plan to 
avoid duplicative reporting for quotes 
and is designed to assist the Exchange 
and its Options Market Makers in 

meeting their regulatory obligations 
pursuant to the Plan. The Exchange also 
notes that this amendment to the 
Compliance Rule will apply equally to 
all Industry Members that are Options 
Market Makers. In addition, all options 
exchanges that accept orders and not 
quotes from their market makers are 
proposing similar amendments to their 
Compliance Rules. Therefore, this is not 
a competitive rule filing and does not 
impose a burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days after the date of 
the filing, or such shorter time as the 
Commission may designate, it has 
become effective pursuant to 19(b)(3)(A) 
of the Act 13 and Rule 19b–4(f)(6) 14 
thereunder. 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 
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15 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 15 U.S.C. 78s(b)(3)(A)(ii). 
4 17 CFR 240.19b–4(f)(2). 

5 The term Customer accounts includes both 
Professional Customers and Public Customers. 

6 The Exchange notes that other exchanges in the 
industry make this distinction between routed order 
fees for Penny Pilot and Non-Penny Pilot Classes. 
See Miami International Securities Exchange LLC 
(‘‘MIAX’’) Fee Schedule. On MIAX, routed orders 
for Priority Customers in Penny Pilot Classes are 
charged $0.15 or $0.65 (depending on what away 
market the orders are sent). Routed orders for 
Priority Customers in Non-Penny Pilot Classes are 
charged $0.15 or $1.00 (depending on what away 
market the orders are sent). Further, routed orders 
for Public Customers (that are not a Priority 
Customer) in Penny Pilot Classes are charged $0.65. 
Routed orders for Public Customers (that are not a 
Priority Customer) in Non-Penny Pilot Classes are 
charged $1.00, $1.15, or $1.25 (depending on what 
away market the orders are sent). See also Cboe 
Exchange, Inc. (‘‘Cboe’’) Fee Schedule. 

7 15 U.S.C. 78f(b)(4) and (5). 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
PEARL–2020–04 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–PEARL–2020–04. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–PEARL–2020–04 and 
should be submitted on or before April 
6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.15 

J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05238 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88355; File No. SR–BOX– 
2020–05] 

Self-Regulatory Organizations; BOX 
Exchange LLC; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change To Amend the Fee 
Schedule on the BOX Options Market 
LLC (‘‘BOX’’) Facility To Amend 
Section V., Eligible Orders Routed to 
an Away Exchange 

March 10, 2020. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 2, 
2020, BOX Exchange LLC (the 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Exchange filed the proposed rule change 
pursuant to Section 19(b)(3)(A)(ii) of the 
Act,3 and Rule 19b–4(f)(2) thereunder,4 
which renders the proposal effective 
upon filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 

The Exchange is filing with the 
Securities and Exchange Commission 
(‘‘Commission’’) a proposed rule change 
to amend the Fee Schedule on the BOX 
Options Market LLC (‘‘BOX’’) facility. 
The text of the proposed rule change is 
available from the principal office of the 
Exchange, at the Commission’s Public 
Reference Room and also on the 
Exchange’s internet website at http://
boxexchange.com. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 

the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend the 

Fee Schedule for trading on BOX to 
amend Section V., Eligible Orders 
Routed to an Away Exchange. 

Currently, BOX uses third-party 
broker-dealers to route orders to other 
exchanges and incurs transaction fees 
for each order routed to and executed at 
an away market, as well as related costs 
for routing such orders. To offset the 
fees and costs incurred by the Exchange 
for orders routed to other exchanges, the 
Exchange charges a $0.60 per contract 
fee for customer accounts.5 The 
Exchange is now proposing to amend 
Section V. of the BOX Fee Schedule. 
Specifically, the Exchange proposes to 
charge $0.85 per contract for Non-Penny 
Pilot Classes for customer accounts. 
Routing Penny Pilot Classes will 
continue to be charged the current $0.60 
per contract fee for customer accounts. 
The Exchange notes that the proposed 
changes are in line to fees assessed at 
other options exchanges in the 
industry.6 

2. Statutory Basis 
The Exchange believes that the 

proposal is consistent with the 
requirements of Section 6(b) of the Act, 
in general, and Section 6(b)(4) and 
6(b)(5)of the Act,7 in particular, in that 
it provides for the equitable allocation 
of reasonable dues, fees, and other 
charges among BOX Participants and 
other persons using its facilities and 
does not unfairly discriminate between 
customers, issuers, brokers or dealers. 
The Exchange notes that it operates in 
a highly competitive market in which 
market participants can readily direct 
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8 See supra note 6. 
9 The Exchange again notes that another exchange 

charges similar fees for Non-Penny Pilot Classes 
routed to an away exchange. Id. 

10 Id. 
11 See BOX Rule 15030 (describing the routing 

process, which requires orders to be designated as 
eligible for routing). 

12 15 U.S.C. 78s(b)(3)(A)(ii). 
13 17 CFR 240.19b–4(f)(2). 

order flow to competing venues or 
providers of routing services if they 
deem fee levels to be excessive. 

When assessing routing fees, the 
Exchange has generally attempted to 
approximate the cost of routing to other 
options exchanges, including other 
applicable costs to the Exchange and set 
a flat routing fee. The Exchange believes 
that the proposed fee change for routing 
Non-Penny Pilot Classes, which is based 
on the approximate routing costs of 
these contracts, is a reasonable, 
equitable and not unfairly 
discriminatory approach to pricing. 
Specifically, the proposed flat routing 
fee for Non-Penny Pilot Classes will 
continue to provide Participants with 
certainty regarding execution costs for 
orders routed to away markets. Further, 
the Exchange believes a flat routing fee 
based on an approximation of the 
routing costs is administratively easier 
for the Exchange to manage for billing 
purposes and will allow the Exchange to 
avoid continually updating the routing 
fees every time an away market modifies 
transaction fees. Finally, as discussed 
above, the Exchange believes the 
proposal is reasonable and appropriate 
because the proposed routing fees are 
within a comparable range to that of its 
competitors.8 

The Exchange believes that its 
proposal to assess a higher routing fee 
for Non-Penny Pilot Classes compared 
to the routing fee for Penny Pilot Classes 
is reasonable, equitable and not unfairly 
discriminatory. The Exchange notes that 
transactions in Non-Penny Pilot Classes 
are generally assessed higher fees than 
Penny Pilot Classes across the industry 
as they are typically less actively traded 
and have wider spreads. As such, the 
Exchange believes it is reasonable to 
charge a higher fee for routing such 
orders, in order to recoup the higher 
costs of routing and executing the Non- 
Penny Pilot Class orders on behalf of 
Participants.9 The Exchange notes that 
the current $0.60 routing fee will remain 
for executions in Penny Pilot Classes. 

The Exchange believes that the 
proposed Routing Fees furthers the 
objectives of Section6(b)(5) of the Act 
and are designed to promote just and 
equitable principles of trade and are not 
unfairly discriminatory because they 
seek to recoup costs that are incurred by 
the Exchange when routing orders to 
away markets on behalf of Participants. 
Each destination market’s transaction 
charge varies and there is a cost 
incurred by the Exchange when routing 

orders to away markets. The costs to the 
Exchange primarily include transaction 
fees assessed by the away markets to 
which the Exchange routes orders, in 
addition to the Exchange’s clearing 
costs, administrative, regulatory and 
technical costs associated with routing 
options. The Exchange believes that the 
proposed change would better enable 
the Exchange to recover the costs it 
incurs to route orders to away markets. 
The Exchange notes that routing 
through the Exchange is voluntary. The 
Exchange also believes that the 
proposed fees for orders routed to and 
executed at away options exchanges is 
fair and equitable and not unreasonably 
discriminatory in that it applies equally 
to all Participants. 

The Exchange reiterates that it 
operates in a highly competitive market 
in which market participants can 
readily direct order flow to competing 
venues if they deem fee levels to be 
excessive or providers of routing 
services if they deem fee levels to be 
excessive. Finally, the Exchange notes 
that it constantly evaluates its routing 
fees, including profit and loss 
attributable to routing and would 
consider future adjustments to the 
proposed fee to the extent it was 
recouping a significant profit or loss 
from routing to away options exchanges. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. As discussed 
herein, the Exchange’s proposed fees are 
similar to those assessed by other 
options exchanges.10 Further, the 
Exchange believes that the proposed 
change will assist the Exchange in 
recouping costs for routing orders to 
other options exchanges on behalf of its 
Participants in a manner that that 
reflects pricing changes by various 
options exchanges as well as increases 
to other routing costs incurred by the 
Exchange. The Exchange also notes that 
Participants may choose to designate 
their orders as ineligible for routing to 
avoid incurring routing fees.11 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Exchange Act 12 
and Rule 19b–4(f)(2) thereunder,13 
because it establishes or changes a due, 
or fee. 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend the rule change if 
it appears to the Commission that the 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or would otherwise further 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
BOX–2020–05 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–BOX–2020–05. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
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14 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 ‘‘cPRIME’’ is the process by which a Member 
may electronically submit a ‘‘cPRIME Order’’ (as 
defined in Rule 518(b)(7)) it represents as agent (a 
‘‘cPRIME Agency Order’’) against principal or 
solicited interest for execution (a ‘‘cPRIME 
Auction’’), subject to the restrictions set forth in 
Exchange Rule 515A, Interpretation and Policy .12. 
See Exchange Rule 515A. 

4 Under the PCRP, MIAX credits each Member the 
per contract amount resulting from each Priority 
Customer order transmitted by that Member which 
is executed electronically on the Exchange in all 
multiply-listed option classes (excluding, in simple 
or complex as applicable, QCC and cQCC Orders, 
mini-options, Priority Customer-to-Priority 
Customer Orders, C2C and cC2C Orders, PRIME and 
cPRIME AOC Responses, PRIME and cPRIME 
Contra-side Orders, PRIME and cPRIME Orders for 
which both the Agency and Contra-side Order are 
Priority Customers, and executions related to 
contracts that are routed to one or more exchanges 
in connection with the Options Order Protection 
and Locked/Crossed Market Plan referenced in 
Exchange Rule 1400), provided the Member meets 
certain percentage thresholds in a month as 
described in the PCRP table. See Fee Schedule, 
Section 1)a)iii. 

5 The term ‘‘Member’’ means an individual or 
organization approved to exercise the trading rights 
associated with a Trading Permit. Members are 
deemed ‘‘members’’ under the Exchange Act. See 
Exchange Rule 100. 

6 ‘‘Priority Customer’’ means a person or entity 
that (i) is not a broker or dealer in securities, and 
(ii) does not place more than 390 orders in listed 
options per day on average during a calendar month 
for its own beneficial accounts(s). A ‘‘Priority 
Customer Order’’ means an order for the account of 
a Priority Customer. See Exchange Rule 100. 

7 A ‘‘complex order’’ is any order involving the 
concurrent purchase and/or sale of two or more 
different options in the same underlying security 
(the ‘‘legs’’ or ‘‘components’’ of the complex order), 
for the same account, in a ratio that is equal to or 
greater than one-to-three (.333) and less than or 
equal to three-to-one (3.00) and for the purposes of 
executing a particular investment strategy. A 
complex order can also be a ‘‘stock-option’’ order, 
which is an order to buy or sell a stated number 
of units of an underlying security coupled with the 
purchase or sale of options contract(s) on the 
opposite side of the market, subject to certain 
contingencies set forth in the proposed rules 
governing complex orders. For a complete 
definition of a ‘‘complex order,’’ see Exchange Rule 
518(a)(5). See also Securities Exchange Act Release 
No. 78620 (August 18, 2016), 81 FR 58770 (August 
25, 2016) (SR–MIAX–2016–26). 

8 See Securities Exchange Act Release No. 81131 
(July 12, 2017), 82 FR 32900 (July 18, 2017) (SR– 
MIAX–2017–19). (Order Granting Approval of a 
Proposed Rule Change to Amend MIAX Options 
Rules 515, Execution of Orders and Quotes; 515A, 
MIAX Price Improvement Mechanism (‘‘PRIME’’) 
and PRIME Solicitation Mechanism; and 518, 
Complex Orders). 

9 Id. 

available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–BOX–2020–05, and should 
be submitted on or before April 6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.14 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05240 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88349; File No. SR–MIAX– 
2020–05] 

Self-Regulatory Organizations; Miami 
International Securities Exchange LLC; 
Notice of Filing and Immediate 
Effectiveness of a Proposed Rule 
Change To Amend Fee Schedule 

March 10, 2020. 
Pursuant to the provisions of Section 

19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act’’) 1 and Rule 19b–4 
thereunder,2 notice is hereby given that 
on February 28, 2020, Miami 
International Securities Exchange LLC 
(‘‘MIAX Options’’ or ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) a 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is filing a proposal to 
amend the MIAX Options Fee Schedule 
(‘‘Fee Schedule’’). 

While changes to the Fee Schedule 
pursuant to this proposal are effective 

upon filing, the Exchange has 
designated these changes to be operative 
on March 1, 2020. 

The text of the proposed rule change 
is available on the Exchange’s website at 
http://www.miaxoptions.com/rule- 
filings, at MIAX’s principal office, and 
at the Commission’s Public Reference 
Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to amend the 
Fee Schedule to: (i) Waive the cap of 
1,000 contracts per leg for complex 
PRIME (‘‘cPRIME’’) 3 Agency Order 
rebates for all tiers under the Priority 
Customer Rebate Program (‘‘PCRP’’) 4 
until May 31, 2020; (ii) lower the 
alternative cPRIME Agency Order rebate 
for PCRP Members 5 in Tier 4 that 

execute Priority Customer 6 standard 
non-paired complex volume at least 
equal to or greater than their Priority 
Customer cPRIME agency volume; and 
(iii) decrease the per contract fee for 
Contra-side Orders (defined below) in 
Penny and non-Penny options classes in 
a cPRIME Auction assessable to all 
market participants, except Priority 
Customers. 

Background 
Exchange Rule 518(b)(7) defines a 

cPRIME Order as a type of complex 
order 7 that is submitted for 
participation in a cPRIME Auction and 
trading of cPRIME Orders is governed 
by Rule 515A, Interpretations and 
Policies .12.8 cPRIME Orders are 
processed and executed in the 
Exchange’s PRIME mechanism, the 
same mechanism that the Exchange uses 
to process and execute simple PRIME 
orders, pursuant to Exchange Rule 
515A.9 PRIME is a process by which a 
Member may electronically submit for 
execution an order it represents as agent 
(an ‘‘Agency Order’’) against principal 
interest and/or solicited interest. The 
Member that submits the Agency Order 
(‘‘Initiating Member’’) agrees to 
guarantee the execution of the Agency 
Order by submitting a contra-side order 
representing principal interest or 
solicited interest (‘‘Contra-Side Order’’). 
When the Exchange receives a properly 
designated Agency Order for Auction 
processing, a request for response 
(‘‘RFR’’) detailing the option, side, size 
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10 The ‘‘Simple Order Book’’ is the Exchange’s 
regular electronic book of orders and quotes. See 
Exchange Rule 518(a)(15). 

11 A ‘‘complex order’’ is any order involving the 
concurrent purchase and/or sale of two or more 
different options in the same underlying security 
(the ‘‘legs’’ or ‘‘components’’ of the complex order), 
for the same account, in a ratio that is equal to or 
greater than one-to-three (.333) and less than or 
equal to three-to-one (3.00) and for the purposes of 
executing a particular investment strategy. Mini- 
options may only be part of a complex order that 
includes other mini-options. Only those complex 
orders in the classes designated by the Exchange 
and communicated to Members via Regulatory 
Circular with no more than the applicable number 
of legs, as determined by the Exchange on a class- 
by-class basis and communicated to Members via 
Regulatory Circular, are eligible for processing. See 
Exchange Rule 518(a)(5). 

12 The ‘‘Strategy Book’’ is the Exchange’s 
electronic book of complex orders and complex 
quotes. See Exchange Rule 518(a)(17). 

13 For purposes of the MIAX Options Fee 
Schedule, the term ‘‘Affiliate’’ means (i) an affiliate 
of a Member of at least 75% common ownership 
between the firms as reflected on each firm’s Form 
BD, Schedule A, (‘‘Affiliate’’), or (ii) the Appointed 
Market Maker of an Appointed EEM (or, conversely, 
the Appointed EEM of an Appointed Market 
Maker). An ‘‘Appointed Market Maker’’ is a MIAX 
Market Maker (who does not otherwise have a 
corporate affiliation based upon common 
ownership with an EEM) that has been appointed 
by an EEM and an ‘‘Appointed EEM’’ is an EEM 
(who does not otherwise have a corporate affiliation 
based upon common ownership with a MIAX 
Market Maker) that has been appointed by a MIAX 
Market Maker, pursuant to the following process. A 
MIAX Market Maker appoints an EEM and an EEM 
appoints a MIAX Market Maker, for the purposes 
of the Fee Schedule, by each completing and 
sending an executed Volume Aggregation Request 
Form by email to membership@miaxoptions.com no 
later than 2 business days prior to the first business 
day of the month in which the designation is to 
become effective. Transmittal of a validly 
completed and executed form to the Exchange along 
with the Exchange’s acknowledgement of the 
effective designation to each of the Market Maker 
and EEM will be viewed as acceptance of the 
appointment. The Exchange will only recognize one 
designation per Member. A Member may make a 
designation not more than once every 12 months 
(from the date of its most recent designation), which 
designation shall remain in effect unless or until the 
Exchange receives written notice submitted 2 
business days prior to the first business day of the 
month from either Member indicating that the 
appointment has been terminated. Designations will 
become operative on the first business day of the 
effective month and may not be terminated prior to 
the end of the month. Execution data and reports 
will be provided to both parties. 

14 See Securities Exchange Act Release No. 51808 
(June 9, 2005), 70 FR 37496 (June 29, 2005). 

and initiating price is broadcasted to 
MIAX Options participants up to an 
optional designated limit price. 
Members may submit responses to the 
RFR, which can be either an Auction or 
Cancel (‘‘AOC’’) order or an AOC 
eQuote. A cPRIME Auction is the price- 
improvement mechanism of the 
Exchange’s System pursuant to which 
an Initiating Member electronically 
submits a complex Agency Order into a 
cPRIME Auction. The Initiating 
Member, in submitting an Agency 
Order, must be willing to either (i) cross 
the Agency Order at a single price 
against principal or solicited interest, or 
(ii) automatically match against 
principal or solicited interest, the price 
and size of a RFR that is broadcast to 
MIAX Options participants up to an 
optional designated limit price. Such 
responses are defined as cPRIME AOC 
Responses or cPRIME eQuotes. The 
PRIME mechanism is used for orders on 
the Exchange’s Simple Order Book.10 
The cPRIME mechanism is used for 
Complex Orders 11 on the Exchange’s 
Strategy Book,12 with the cPRIME 
mechanism operates in the same 
manner for processing and execution of 
cPRIME Orders that is used for PRIME 
Orders on the Simple Order Book. 

PCRP cPRIME Agency Order Credit 
Limit 

First, the Exchange proposes to 
amend footnote ‘‘*’’ of the PCRP in 
Section 1)a)iii) of the Fee Schedule to 
waive the contracts cap per leg for 
cPRIME Agency Order rebates for all 
tiers under the PCRP for a set period of 
time. Currently, the Exchange limits the 
cPRIME Agency Order Credit to be 
payable only to the first 1,000 contracts 
per leg for each cPRIME Agency Order 
in all tiers under the PCRP. The 
Exchange now proposes to waive the 
cap of 1,000 contracts per leg for 
cPRIME Agency Order rebates for all 

tiers under the PCRP until May 31, 
2020. The purpose of this proposed 
change is for business and competitive 
reasons and to entice market 
participants to submit larger sized 
cPRIME Agency Orders. 

Alternative Credit for cPRIME Agency 
Orders 

Next, the Exchange proposes to 
amend footnote ‘‘**’’ of the PCRP in 
Section 1)a)iii) of the Fee Schedule to 
lower the cPRIME Agency Order rebate 
for PCRP Members in Tier 4 that execute 
Priority Customer standard non-paired 
complex volume at least equal to or 
greater than their Priority Customer 
cPRIME agency volume. Currently, 
under the PCRP, the Exchange provides 
a higher credit of $0.22 per contract for 
cPRIME Agency Orders if any Member 
or its Affiliate 13 qualifies for PCRP Tier 
4 and executes Priority Customer 
standard, non-paired complex volume at 
least equal to or greater than their 
Priority Customer cPRIME Agency 
Order volume, on a monthly basis 
instead of the $0.10 credit otherwise 
applicable for Tier 4. The Exchange now 
proposes to lower the alternative 
cPRIME Agency Order rebate for PCRP 
Members in Tier 4 that execute Priority 
Customer standard non-paired complex 
volume at least equal to or greater than 
their Priority Customer cPRIME agency 

volume from $0.22 per contract to $0.12 
per contract. The Exchange initially 
adopted the higher alternative credit for 
cPRIME Agency Orders in order to 
encourage market participants to submit 
more complex and cPRIME orders and 
therefore increase Priority Customer 
order flow. The Exchange now believes 
that it is appropriate to adjust this credit 
to be a slightly higher alternative credit 
of $0.12 per contract than the other 
credits for cPRIME Agency Orders, 
thereby continuing to encourage market 
participants to submit more complex 
orders and therefore increase Priority 
Customer order flow. The Exchange 
believes that by encouraging market 
participants to execute Priority 
Customer standard, non-paired complex 
volume and cPRIME volume will result 
in increased liquidity that benefits all 
Exchange participants by providing 
more trading opportunities and tighter 
spreads. The purpose of this proposed 
change is for business and competitive 
reasons. 

cPRIME Fees for Contra-Side Orders in 
Penny and Non-Penny Classes 

Next, the Exchange proposes to 
decrease the per contract fee for Contra- 
Side Orders in Penny and non-Penny 
classes in a cPRIME Auction assessable 
to all market participants, except 
Priority Customers. Currently, the 
Exchange assesses a cPRIME Contra- 
Side Order Fee of $0.05 per contract for 
options in Penny classes and $0.07 per 
contract for options in non-Penny 
classes for all market participants except 
Priority Customers. The Exchange now 
proposes to decrease the fees assessed to 
all market participants except Priority 
Customers for cPRIME Contra-Side 
Orders for options in Penny classes from 
$0.05 to $0.04 per contract and for 
options in non-Penny classes from $0.07 
to $0.04 per contract. The purpose of 
these proposed changes is for business 
and competitive reasons. 

The Commission has repeatedly 
expressed its preference for competition 
over regulatory intervention in 
determining prices, products, and 
services in the securities markets. In 
Regulation NMS, the Commission 
highlighted the importance of market 
forces in determining prices and self- 
regulatory organization (‘‘SRO’’) 
revenues and, also, recognized that 
current regulation of the market system 
‘‘has been remarkably successful in 
promoting market competition in its 
broader forms that are most important to 
investors and listed companies.’’ 14 
There are currently 16 registered 
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15 The OCC publishes options and futures volume 
in a variety of formats, including daily and monthly 
volume by exchange, available at: https://
www.theocc.com/market-data/volume/default.jsp. 

16 See id. 
17 See Securities Exchange Act Release No. 85301 

(March 13, 2019), 84 FR 10166 (March 19, 2019) 
(SR–MIAX–2019–09). 

18 15 U.S.C. 78f(b). 
19 15 U.S.C. 78f(b)(4) and (5). 

20 See Securities Exchange Act Release No. 51808 
(June 9, 2005), 70 FR 37496 (June 29, 2005). 

21 See supra note 15. 
22 See id. 23 See supra note 17. 

options exchanges competing for order 
flow. Based on publicly-available 
information, and excluding index-based 
options, no single exchange has more 
than approximately 15% of the market 
share of executed volume of multiply- 
listed equity and exchange-traded fund 
(‘‘ETF’’) options trades as of February 
24, 2020, for the month of February 
2020.15 Therefore, no exchange 
possesses significant pricing power in 
the execution of multiply-listed equity 
and ETF options order flow. More 
specifically, for all of January 2020, the 
Exchange had a total market share of 
4.44% of all equity options volume.16 

The Exchange believes that the ever- 
shifting market shares among the 
exchanges from month to month 
demonstrates that market participants 
can shift order flow (as further 
described below), or discontinue or 
reduce use of certain categories of 
products, in response to transaction and 
non-transaction fee changes. For 
example, on March 1, 2019, the 
Exchange filed with the Commission an 
immediately effective filing to decrease 
certain credits assessable to Members 
pursuant to the PCRP.17 The Exchange 
experienced a decrease in total market 
share between the months of February 
and March of 2019. Accordingly, the 
Exchange believes that the March 1, 
2019 fee change may have contributed 
to the decrease in the Exchange’s market 
share and, as such, the Exchange 
believes competitive forces constrain 
options exchange transaction and non- 
transaction fees. 

2. Statutory Basis 
The Exchange believes that its 

proposal to amend its Fee Schedule is 
consistent with Section 6(b) of the Act 18 
in general, and furthers the objectives of 
Section 6(b)(4) of the Act 19 in 
particular, in that it is an equitable 
allocation of reasonable fees and other 
charges among its members and issuers 
and other persons using its facilities. 
The Exchange also believes the proposal 
furthers the objectives of Section 6(b)(5) 
of the Act in that it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general to protect 

investors and the public interest and is 
not designed to permit unfair 
discrimination between customers, 
issuers, brokers and dealers. 

The Exchange believes its proposal to 
waive the cap of 1,000 contracts per leg 
for cPRIME Agency Order rebates for all 
tiers under the PCRP until May 31, 
2020, lower the alternative cPRIME 
Agency Order rebate for PCRP Members 
in Tier 4 that execute Priority Customer 
standard non-paired complex volume at 
least equal to or greater than their 
Priority Customer cPRIME agency 
volume and decrease the per contract 
fee for Contra-side Orders in Penny and 
non-Penny options classes in a cPRIME 
Auction assessable to all market 
participants, except Priority Customers, 
provides for the equitable allocation of 
reasonable dues and fees and is not 
unfairly discriminatory for the following 
reasons. The Exchange operates in a 
highly competitive market. The 
Commission has repeatedly expressed 
its preference for competition over 
regulatory intervention in determining 
prices, products, and services in the 
securities markets. In Regulation NMS, 
the Commission highlighted the 
importance of market forces in 
determining prices and SRO revenues 
and, also, recognized that current 
regulation of the market system ‘‘has 
been remarkably successful in 
promoting market competition in its 
broader forms that are most important to 
investors and listed companies.’’ 20 
There are currently 16 registered 
options exchanges competing for order 
flow. Based on publicly-available 
information, and excluding index-based 
options, no single exchange has more 
than approximately 15% of the market 
share of executed volume of multiply- 
listed equity and ETF options trades as 
of February 24, 2020, for the month of 
February 2020.21 Therefore, no 
exchange possesses significant pricing 
power in the execution of multiply- 
listed equity and ETF options order 
flow. More specifically, for all of 
January 2020, the Exchange had a total 
market share of 4.44% of all equity 
options volume.22 

The Exchange believes that the ever- 
shifting market shares among the 
exchanges from month to month 
demonstrates that market participants 
can shift order flow, or discontinue or 
reduce use of certain categories of 
products, in response to transaction 
and/or non-transaction fee changes. For 
example, on March 1, 2019, the 

Exchange filed with the Commission an 
immediately effective filing to decrease 
certain credits assessable to Members 
pursuant to the PCRP.23 The Exchange 
experienced a decrease in total market 
share between the months of February 
and March of 2019. Accordingly, the 
Exchange believes that the March 1, 
2019 fee change may have contributed 
to the decrease in the Exchange’s market 
share and, as such, the Exchange 
believes competitive forces constrain 
options exchange transaction and non- 
transaction fees and market participants 
can shift order flow based on fee 
changes instituted by the exchanges. 

The Exchange believes that its 
proposal to waive the 1,000 contracts 
cap per leg for cPRIME Agency Order 
rebates for all tiers in the PCRP until 
May 31, 2020, lower the alternative 
cPRIME Agency Order rebate for PCRP 
Members in Tier 4 that execute Priority 
Customer standard non-paired complex 
volume at least equal to or greater than 
their Priority Customer cPRIME agency 
volume and decrease the per contract 
fee for Contra-side Orders in Penny and 
non-Penny classes in a cPRIME Auction 
assessable to all market participants, 
except Priority Customers, is reasonable, 
equitably allocated and not unfairly 
discriminatory because these changes 
are for business and competitive reasons 
and available equally to all market 
participants. The Exchange cannot 
predict with certainty whether any 
market participant would submit 
cPRIME Agency Orders in excess of 
1,000 contracts per leg in light of the 
proposed change to waive the cap of 
1,000 contracts per leg for cPRIME 
Agency Order rebates for all tiers under 
the PCRP, but believes that market 
participants would be encouraged to 
submit larger orders to obtain the 
additional credits. The Exchange 
believes that this proposed change 
would encourage increased cPRIME 
Agency Order flow, which will bring 
greater volume and liquidity to the 
Exchange, which benefits all market 
participants by providing more trading 
opportunities and tighter spreads. 

The Exchange believes that it is 
reasonable, equitable and not unfairly 
discriminatory that Priority Customers 
continue to be charged lower fees in 
cPRIME Auctions than other market 
participants in Penny and non-Penny 
options classes. The exchanges, in 
general, have historically aimed to 
improve markets for investors and 
develop various features within their 
market structure for customer benefit. 
The Exchange assesses Priority 
Customers lower or no transactions fees 
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24 15 U.S.C. 78f(b)(4). 

25 15 U.S.C. 78f(b)(1) and (b)(5). 
26 15 U.S.C. 78f(b)(8). 

27 See supra note 15. 
28 See id. 

because Priority Customer order flow 
enhances liquidity on the Exchange for 
the benefit of all market participants. 
Priority Customer liquidity benefits all 
market participants by providing more 
trading opportunities, which attracts 
market makers. An increase in the 
activity of these market participants in 
turn facilitates tighter spreads, which 
may cause an additional corresponding 
increase in order flow from other market 
participants. 

Moreover, the Exchange believes that 
assessing all other market participants 
that are not Priority Customers a higher 
transaction fee than Priority Customers 
for cPRIME Order transactions is 
reasonable, equitable, and not unfairly 
discriminatory because these types of 
market participants are more 
sophisticated and have higher levels of 
order flow activity and system usage. 
This level of trading activity draws on 
a greater amount of system resources 
than that of Priority Customers, and 
thus, generates greater ongoing 
operational costs. Further, the Exchange 
believes that charging all market 
participants that are not Priority 
Customers the same fee for all cPRIME 
transactions is not unfairly 
discriminatory as the fees will apply to 
all these market participants equally. 

The Exchange believes its proposal to 
lower the higher alternative cPRIME 
Agency Order Credit amount for 
cPRIME Agency Orders in Tier 4 of the 
PCRP is consistent with Section 6(b)(4) 
of the Act 24 because it applies equally 
to all participants with similar order 
flow in that tier. The Exchange believes 
that by encouraging market participants 
to execute Priority Customer standard, 
non-paired complex volume at least 
equal to or greater than their Priority 
Customer cPRIME Agency Order 
volume in order to continue to receive 
a higher alternative credit of $0.12 per 
contract for cPRIME Agency Orders 
instead of the credit otherwise 
applicable to such orders in Tier 4 of the 
PCRP, is reasonable, equitably allocated 
and not unfairly discriminatory because 
it will continue to encourage increased 
volume of Priority Customer standard, 
non-paired complex orders and Priority 
Customer cPRIME orders, which will 
result in increased liquidity that 
benefits all Exchange participants by 
providing more trading opportunities 
and tighter spreads. The PCRP is 
reasonably designed because it will 
incentivize providers of Priority 
Customer order flow to send that 
Priority Customer order flow to the 
Exchange in order to obtain the highest 
volume threshold and receive a credit in 

a manner that enables the Exchange to 
improve its overall competitiveness and 
strengthen its market quality for all 
market participants. 

In addition, the proposal is also 
consistent with Section 6(b)(5) of the 
Act 25 because it perfects the 
mechanisms of a free and open market 
and a national market system and 
protects investors and the public 
interest because, while only certain 
Priority Customer order flow qualifies 
for the rebate program under the PCRP 
and specifically only order flow by 
Members in Tier 4 of the PCRP that 
meet the additional threshold will 
continue to receive the higher 
alternative cPRIME Agency Order 
rebate, an increase in Priority Customer 
order flow will bring greater volume and 
liquidity, which benefits all market 
participants by providing more trading 
opportunities and tighter spreads. To 
the extent Priority Customer order flow 
continues to increase by the proposal, 
market participants will increasingly 
compete for the opportunity to trade on 
the Exchange including sending more 
orders and providing narrower and 
larger-sized quotations in the effort to 
trade with such Priority Customer order 
flow. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

In accordance with Section 6(b)(8) of 
the Act,26 the Exchange believes that the 
proposed rule changes would not 
impose any burden on competition that 
are not necessary or appropriate in 
furtherance of the purposes of the Act. 
Instead, as discussed above, the 
Exchange believes that the proposed 
changes would encourage the 
submission of additional liquidity to a 
public exchange, thereby promoting 
market depth, price discovery and 
transparency and enhancing order 
execution opportunities for all market 
participants. As a result, the Exchange 
believes that the proposed change 
furthers the Commission’s goal in 
adopting Regulation NMS of fostering 
integrated competition among orders. 

Intra-Market Competition 
The Exchange does not believe that 

other market participants at the 
Exchange would be placed at a relative 
disadvantage by the proposed changes 
to waive the cap of 1,000 contracts per 
leg for cPRIME Agency Order rebates for 
all tiers under the PCRP until May 31, 
2020 and decrease the per contract fee 
for Contra-side Orders in Penny and 
non-Penny classes in a cPRIME Auction 

assessable to all market participants, 
except Priority Customers. The 
proposed changes are designed to attract 
additional order flow to the Exchange. 
The Exchange further believes that its 
proposal to lower the alternative 
cPRIME Agency Order Credit amount 
for cPRIME Agency Orders in Tier 4 of 
the PCRP that will apply instead of the 
credit otherwise applicable to such 
orders, if a certain threshold is satisfied 
by the Member, will not have an impact 
on intra-market competition. 
Specifically, the Exchange believes that 
this proposal will continue to encourage 
Members to submit both Priority 
Customer standard, non-paired complex 
orders and Priority Customer complex 
orders, which will increase liquidity 
and benefit all market participants by 
providing more trading opportunities 
and tighter spreads. Accordingly, the 
Exchange believes that the proposed 
changes will not impose any burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Act because they will 
continue to encourage order flow, which 
provides greater volume and liquidity, 
benefiting all market participants by 
providing more trading opportunities 
and tighter spreads. 

Inter-Market Competition 
The Exchange operates in a highly 

competitive market in which market 
participants can readily favor competing 
venues if they deem fee levels at a 
particular venue to be excessive. There 
are currently 16 registered options 
exchanges competing for order flow. 
Based on publicly-available 
information, and excluding index-based 
options, no single exchange has more 
than approximately 15% of the market 
share of executed volume of multiply- 
listed equity and ETF options trades as 
of February 24, 2020, for the month of 
February 2020.27 Therefore, no 
exchange possesses significant pricing 
power in the execution of multiply- 
listed equity and ETF options order 
flow. More specifically, for all of 
January 2020, the Exchange had a total 
market share of 4.44% for all equity 
options volume.28 In such an 
environment, the Exchange must 
continually adjust its transaction and 
non-transaction fees to remain 
competitive with other exchanges and to 
attract order flow. The Exchange 
believes that the proposed rule changes 
reflect this competitive environment 
because they modify the Exchange’s fees 
in a manner that encourages market 
participants to provide and to send 
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29 15 U.S.C. 78s(b)(3)(A)(ii). 
30 17 CFR 240.19b–4(f)(2). 

31 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 15 U.S.C. 78s(b)(3)(A). 
4 17 CFR 240.19b–4(f)(2). 
5 Capitalized terms used but not defined herein 

have the meanings specified in the ICE Clear 
Europe Clearing Rules. 

order flow to the Exchange. To the 
extent this is achieved, all the 
Exchange’s market participants should 
benefit from the improved market 
quality. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act,29 and Rule 
19b–4(f)(2) 30 thereunder. At any time 
within 60 days of the filing of the 
proposed rule change, the Commission 
summarily may temporarily suspend 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. If the Commission 
takes such action, the Commission shall 
institute proceedings to determine 
whether the proposed rule should be 
approved or disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
MIAX–2020–05 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–MIAX–2020–05. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 

submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–MIAX–2020–05, and 
should be submitted on or before April 
6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.31 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05235 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88356; File No. SR–ICEEU– 
2020–001] 

Self-Regulatory Organizations; ICE 
Clear Europe Limited; Notice of Filing 
and Immediate Effectiveness of 
Proposed Rule Changes Relating to 
Clearing Member Transaction Fees for 
Certain Equity Derivatives Contracts, 
Specifically the Fee Caps for the Block 
Only Standard and Flexible Single 
Stock Futures and Options (‘‘the 
Contracts’’) 

March 10, 2020. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on February 
25, 2020, ICE Clear Europe Limited 
(‘‘ICE Clear Europe’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 

changes described in Items I, II, and III 
below, which Items have been primarily 
prepared by ICE Clear Europe. ICE Clear 
Europe filed the proposed rule change 
pursuant to Section 19(b)(3)(A) of the 
Act 3 and Rule 19b–4(f)(2) 4 thereunder, 
such that the proposed rule change was 
immediately effective upon filing with 
the Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Clearing Agency’s Statement of the 
Terms of Substance of the Proposed 
Rule Change 

ICE Clear Europe Limited (‘‘ICE Clear 
Europe’’) proposes rule changes relating 
to fees payable by Clearing Members for 
certain Equity Derivatives contracts, 
specifically the fee caps for the Block 
Only Standard and Flexible Single 
Stock Futures and Options (‘‘the 
Contracts’’). The revisions do not 
involve any changes to the ICE Clear 
Europe Clearing Rules or Procedures.5 

II. Clearing Agency’s Statement of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

In its filing with the Commission, ICE 
Clear Europe included statements 
concerning the purpose of and basis for 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
ICE Clear Europe has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 

(A) Clearing Agency’s Statement of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

(a) Purpose 
The purpose of the proposed rule 

changes is for ICE Clear Europe to 
update certain fees payable by Clearing 
Members for certain Equity Derivatives 
contracts which are cleared by ICEU 
Clear Europe. Specifically, ICE Clear 
Europe proposes changing the Clearing 
Member fee caps for the Block Only 
Standard and Flexible Single Stock 
Futures and Options. No changes will 
be made to the underlying fee rate per 
contract (‘‘RPC’’) for these products. 
Attached as Exhibit 5 is the table listing 
the new fee caps for the Block Only 
Standard and Flexible Single Stock 
Futures and Options that will be 
included in a Circular in advance of the 
proposed effective date. The new 
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Clearing Member fee caps are intended 
to come into effect on 2 March 2020. 
The proposed revisions to the Clearing 
Member fee caps are described in detail 
as follows. 

ICE Clear Europe generally imposes 
clearing fees for the Contracts on a per 
lot basis. However, ICE Clear Europe 
also establishes a fee cap applicable to 
the clearing for the Contracts, which 
limits the maximum clearing fee 
payable by a Clearing Member per leg of 
a transaction regardless of the size or 
number of lots actually cleared. A 
similar fee structure (and fee cap) 
applies to the trading fee charged by the 
relevant exchange on which the 
Contracts are listed, which in this case 
is ICE Futures Europe (‘‘the Exchange’’ 
or ‘‘IFEU’’). For example, under the 
proposed trading/clearing fees for UK 
Standard and Flexible Stock Options, 
with an total (i.e. trading plus clearing) 
fee cap of £400 and a combined trading/ 
clearing fee of £0.40 per lot, a market 
participant would need to trade/clear 
1,000 lots to meet the total fee cap on 
a trade by trade basis. Any volume over 

1,000 lots would not attract any charge 
on a trade by trade basis. 

ICE Clear Europe is proposing to 
increase the Clearing Member fee caps 
for the Contracts as discussed below. It 
should also be noted that the total 
trading/clearing fee caps would remain 
extremely low compared to notional 
value. For example, the largest trade 
that the Exchange observed from 
September 2018 to September 2019 in 
UK Stock Options in notional terms was 
£86.6m and the proposed total fee cap 
of £400 represents 0.00046% of this 
notional value. 

The changes to ICE Clear Europe’s 
Clearing Member fee caps for the 
Contracts are intended to be consistent 
with parallel changes being made by the 
relevant exchange on which the 
Contracts are listed, namely IFEU. The 
Exchange has determined that it would 
be appropriate to raise the fee caps 
related to exchange fees for the 
Contracts, as the existing fee caps are 
low in notional terms compared to the 
size of trades in the Contracts and do 
not reflect the risks and costs that both 
the Exchange and the Clearing House 

take on by facilitating this business. 
These changes result from IFEU’s 
annual review of fees for all of its Equity 
Derivative products and, with regards to 
these specific products, the fee caps 
have not changed since the predecessor 
LIFFE exchange was acquired 6 years 
ago as part of ICE’s acquisition of the 
New York Stock Exchange. ICE Clear 
Europe also notes that in the case of the 
UK Standard Stock Options, raising the 
fee caps may also incentivise the use of 
the Central Limit Order Book instead of 
block transactions. 

Please find a breakdown of the 
existing trading/clearing fee structure 
and the proposed new fee structure 
below (changes highlighted in red) as 
per Exhibit 5. There are two fee 
structures for the Contracts, the 
difference between them being that if a 
Clearing Member meets the applicable 
minimum volume threshold it can 
choose to have the trade details 
published with a 15 minute delay post- 
trade which involves slightly higher fees 
than the standard fees associated with 
trades published as soon as they are 
matched. 
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6 15 U.S.C. 78q–1. 

(b) Statutory Basis 

ICE Clear Europe believes that the 
proposed rule changes are consistent 
with the requirements of the Act, 
including Section 17A of the Act 6 and 
regulations thereunder applicable to it. 
ICE Clear Europe’s fees are imposed at 
the product level on a per transaction 
basis (as are the applicable Exchange 
fees). As a result, the fees (and fee caps) 
apply equally to all market participants 
who trade/clear the Contracts. ICE Clear 

Europe continues to believe that the use 
of fee caps provides appropriate 
incentives and rewards to market 
participants for the use of the Clearing 
House’s clearing services for the 
Contracts. However, as noted above, ICE 
Clear Europe has not increased the 
applicable fee caps since it began 
clearing the Contracts six years ago, and 
believes that the current cap levels are 
too low, relative to the observed trade 
sizes and activity, to properly 
compensate ICE Clear Europe for the 
risks, costs and expenses of clearing the 

Contracts. ICE Clear Europe believes 
that the increases in the fee caps are 
modest in size in comparison to 
notional volume cleared and are 
appropriate to compensate it for offering 
clearing services for the Contracts, 
taking into account the investments it 
has made in providing its clearing 
services. ICE Clear Europe has 
determined that the revised fee caps 
will provide a more appropriate balance 
between the costs of clearing and 
expenses incurred by ICE Clear Europe 
and an appropriate fee structure for 
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7 15 U.S.C. 78q–1(b)(3)(D). Under this provision, 
‘‘[a] clearing agency shall not be registered unless 
the Commission determines that—(D) The rules of 
the clearing agency provide for the equitable 
allocation of reasonable dues, fees, and other 
charges among its participants.’’ 

8 15 U.S.C. 78q–1(b)(3)(F). 

9 15 U.S.C. 78s(b)(3)(A). 
10 17 CFR 240.19b–4(f)(2). 11 17 CFR 200.30–3(a)(12). 

market participants that takes into 
account their transaction volume. As 
such, in ICE Clear Europe’s view, the 
amendments are consistent with the 
equitable allocation of reasonable dues, 
fees and other charges among its 
Clearing Members and other market 
participants, within the meaning of 
Section 17A(b)(3)(D) of the Act,7 and 
further do not unfairly discriminate 
among such participants in their use of 
the Clearing House, within the meaning 
of Section 17A(b)(3)(F) of the Act.8 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

ICE Clear Europe does not believe the 
proposed rule changes would have any 
impact, or impose any burden, on 
competition not necessary or 
appropriate in furtherance of the 
purpose of the Act. As discussed above, 
because fees are imposed on a per 
transaction basis at the product level, 
the fee caps are applied equally to all 
those market participants who trade 
and/or clear the Contracts. Although the 
amendments may result in higher fees 
for particular Clearing Members because 
of the higher fee caps, ICE Clear Europe 
believes that the new fee caps would be 
set at an appropriate level to better 
reflect the cost that the Clearing House 
takes on by facilitating the relevant 
clearing services. Any such higher fees 
will also more closely reflect the volume 
traded. ICE Clear Europe does not 
believe that the amendments would 
adversely affect the ability of such 
Clearing Members or other market 
participants generally to access clearing 
services for the Contracts. Further, since 
the revised fee caps will apply to all 
Clearing Members, ICE Clear Europe 
believes that the amendments would not 
otherwise affect competition among 
Clearing Members, adversely affect the 
market for clearing services or limit 
market participants’ choices for 
obtaining clearing services. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

Written comments relating to the 
proposed changes to the rules have not 
been solicited or received. ICE Clear 
Europe will notify the Commission of 
any written comments received by ICE 
Clear Europe. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A) 9 of the Act and paragraph (f) 
of Rule 19b–4 10 thereunder. At any time 
within 60 days of the filing of the 
proposed rule change, the Commission 
summarily may temporarily suspend 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, security-based swap submission 
or advance notice is consistent with the 
Act. Comments may be submitted by 
any of the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml) or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
ICEEU–2020–001 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–ICEEU–2020–001. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 

10:00 a.m. and 3:00 p.m. Copies of such 
filings will also be available for 
inspection and copying at the principal 
office of ICE Clear Europe and on ICE 
Clear Europe’s website at https://
www.theice.com/notices/ 
Notices.shtml?regulatoryFilings. 

All comments received will be posted 
without change. Persons submitting 
comments are cautioned that we do not 
redact or edit personal identifying 
information from comment submissions. 
You should submit only information 
that you wish to make available 
publicly. All submissions should refer 
to File Number SR–ICEEU–2020–001 
and should be submitted on or before 
April 6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.11 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05241 Filed 3–13–20; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

Sunshine Act Meetings 

TIME AND DATE: 2:00 p.m. on Wednesday, 
March 18, 2020. 
PLACE: The meeting will be held at the 
Commission’s headquarters, 100 F 
Street NE, Washington, DC 20549. 
STATUS: This meeting will be closed to 
the public. 
MATTERS TO BE CONSIDERED:  
Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters also may be present. 

In the event that the time, date, or 
location of this meeting changes, an 
announcement of the change, along with 
the new time, date, and/or place of the 
meeting will be posted on the 
Commission’s website at https://
www.sec.gov. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(3), (5), (6), (7), (8), 9(B) 
and (10) and 17 CFR 200.402(a)(3), 
(a)(5), (a)(6), (a)(7), (a)(8), (a)(9)(ii) and 
(a)(10), permit consideration of the 
scheduled matters at the closed meeting. 

The subject matters of the closed 
meeting will consist of the following 
topics: 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00131 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S

https://www.theice.com/notices/Notices.shtml?regulatoryFilings
https://www.theice.com/notices/Notices.shtml?regulatoryFilings
https://www.theice.com/notices/Notices.shtml?regulatoryFilings
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov
https://www.sec.gov
https://www.sec.gov


15003 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 The Exchange understands that other options 
exchanges intend to file similar proposed rule 
changes with the Commission to increase position 
limits under their rules for the same options. 

Institution and settlement of injunctive 
actions; 

Institution and settlement of administrative 
proceedings; 

Resolution of litigation claims; and 
Other matters relating to enforcement 

proceedings. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting agenda items that 
may consist of adjudicatory, 
examination, litigation, or regulatory 
matters. 
CONTACT PERSON FOR MORE INFORMATION: 
For further information; please contact 
Vanessa A. Countryman from the Office 
of the Secretary at (202) 551–5400. 

Dated: March 11, 2020. 
Vanessa A. Countryman, 
Secretary. 
[FR Doc. 2020–05502 Filed 3–12–20; 4:15 pm] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–88350; File No. SR–CBOE– 
2020–015] 

Self-Regulatory Organizations; Cboe 
Exchange, Inc.; Notice of Filing of a 
Proposed Rule Change To Increase 
Position Limits for Options on Certain 
Exchange-Traded Funds (‘‘ETFs’’) and 
Indexes 

March 10, 2020. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on February 
26, 2020, Cboe Exchange, Inc. (the 
‘‘Exchange’’ or ‘‘Cboe Options’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Cboe Exchange, Inc. (the ‘‘Exchange’’ 
or ‘‘Cboe Options’’) proposes increase 
position limits for options on certain 
exchange-traded funds (‘‘ETFs’’) and 
indexes. The text of the proposed rule 
change is provided in Exhibit 5. 

The text of the proposed rule change 
is also available on the Exchange’s 
website (http://www.cboe.com/ 
AboutCBOE/ 

CBOELegalRegulatoryHome.aspx), at 
the Exchange’s Office of the Secretary, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

Position limits are designed to 
address potential manipulative schemes 
and adverse market impacts 
surrounding the use of options, such as 
disrupting the market in the security 
underlying the options. While position 
limits should address and discourage 
the potential for manipulative schemes 
and adverse market impact, if such 
limits are set too low, participation in 
the options market may be discouraged. 
The Exchange believes that position 
limits must therefore be balanced 
between mitigating concerns of any 
potential manipulation and the cost of 
inhibiting potential hedging activity that 
could be used for legitimate economic 
purposes. 

The Exchange has observed an 
ongoing increase in demand in options 
on (1) the Standard and Poor’s 
Depositary Receipts Trust (‘‘SPY’’), 
iShares MSCI EAFE ETF (‘‘EFA’’), 
iShares China Large-Cap ETF (‘‘FXI’’), 
iShares iBoxx High Yield Corporate 
Bond Fund (‘‘HYG’’), Financial Select 
Sector SPDR Fund (‘‘XLF’’), Market 
Vectors Oil Services ETF (‘‘OIH’’, 
collectively, with the aforementioned 
ETFs, the ‘‘Underlying ETFs’’), and (2) 
the MSCI Emerging Markets Index 
(‘‘MXEF’’) and the MSCI EAFE Index 
(‘‘MXEA’’, collectively, with MXEF, the 
‘‘Underlying Indexes’’) for both trading 
and hedging purposes. Though the 
demand for these options appears to 
have increased, position limits for 
options on the Underlying ETFs and 
Indexes have remained the same. The 
Exchange believes these unchanged 
position limits may have impeded, and 

may continue to impede, trading 
activity and strategies of investors, such 
as use of effective hedging vehicles or 
income generating strategies (e.g., buy- 
write or put-write), and the ability of 
Market-Makers to make liquid markets 
with tighter spreads in these options 
resulting in the transfer of volume to 
over-the-counter (‘‘OTC’’) markets. OTC 
transactions occur through bilateral 
agreements, the terms of which are not 
publicly disclosed to the marketplace. 
As such, OTC transactions do not 
contribute to the price discovery process 
on a public exchange or other lit 
markets. Therefore, the Exchange 
believes that the proposed increases in 
position limits for options on the 
Underlying ETFs and Indexes may 
enable liquidity providers to provide 
additional liquidity to the Exchange and 
other market participants to transfer 
their liquidity demands from OTC 
markets to the Exchange, as well as 
other options exchange on which they 
participate.3 As described in further 
detail below, the Exchange believes that 
the continuously increasing market 
capitalization of the Underlying ETFs, 
ETF component securities, and 
component securities of the Underlying 
Indexes, as well as the highly liquid 
markets for those securities, reduces the 
concerns for potential market 
manipulation and/or disruption in the 
underlying markets upon increasing 
position limits, while the rising demand 
for trading options on the Underlying 
ETFs and Indexes for legitimate 
economic purposes compels an increase 
in position limits. 

Proposed Position Limits for Options on 
the Underlying ETFs 

Position limits for options on ETFs 
are determined pursuant to Rule 8.30, 
and vary according to the number of 
outstanding shares and the trading 
volumes of the underlying stocks or 
ETFs over the past six months. Pursuant 
to Exchange Rule 8.30, the largest in 
capitalization and the most frequently 
traded stocks and ETFs have an option 
position limit of 250,000 contracts (with 
adjustments for splits, re-capitalizations, 
etc.) on the same side of the market; and 
smaller capitalization stocks and ETFs 
have position limits of 200,000, 75,000, 
50,000 or 25,000 contracts (with 
adjustments for splits, re-capitalizations, 
etc.) on the same side of the market. 
Options on HYG, XLF, and OIH are 
currently subject to the standard 
position limit of 250,000 contracts as set 
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4 By virtue of 8.42.02, which is not being 
amended by this filing, the exercise limits for HYG, 
XLF, OIH, and SPY options would be similarly 
increased. 

5 The Exchange notes that the initial listing 
criteria for options on ETFs that hold non-U.S. 
component securities are more stringent than the 
maintenance listing criteria for those same ETF 
options. See Rule 4.3.06(c); Rule 4.4.08. 

6 See Rule 4.3.06(c). 

7 See Rule 8.31(a). The Exchange notes that there 
are no position limits (including no near-term 
restrictions) for Cboe S&P 500 a.m./PM Basis, Cboe 
S&P 500 Three-Month Realized Variance, Cboe S&P 
500 Three-Month Realized Volatility and on the 
BXM (1/10th value), DJX, OEX, XEO, NDX, RUT, 
VIX, VXN, VXD, VXST, S&P 500 Dividend Index, 
and SPX classes, and while there are position limits 
for the Dow Jones Equity REIT Index, it is not 
subject to any near-term restrictions. 

8 See Rule 4.10(h)(7). 

9 See Securities Exchange Act Release No. 67672 
(August 15, 2012), 77 FR 50750 (August 22, 
2012)(SR–NYSEAmex–2012–29). 

10 See Securities Exchange Act Release No. 67937 
(September 27, 2012), 77 FR 60489 (October 3, 
2012) (SR–CBOE–2012–091), which implemented a 
pilot program that ran through 2017, during which 
there were no potion limits for options on SPY. See 
also Securities Exchange Act Release No. 83415 
(June 12, 2018), 83 FR 28274 (June 18, 2018) (SR– 
CBOE–2018–042). 

11 See supra note 5. 

forth in Exchange Rule 8.30. Rule 
8.30.07 sets forth separate position 
limits for options on specific ETFs, 
including SPY, FXI and EFA. 

The Exchange proposes to amend 
Rule 8.30.07 to double the position 
limits and, as a result, exercise limits, 
for options on each of HYG, XLF, OIH, 
FXI, EFA and SPY.4 The table below 
represents the current, and proposed, 
position limits for options on the ETFs 
subject to this proposal: 

ETF 
Current 
position 

limit 

Proposed 
position limit 

SPY ................... 1,800,000 3,600,000 
EFA ................... 500,000 1,000,000 
FXI .................... 500,000 1,000,000 
HYG .................. 250,000 500,000 
OIH ................... 250,000 500,000 
XLF ................... 250,000 500,000 

The Exchange notes that the proposed 
position limits for options on EFA and 
FXI are consistent with existing position 
limits for options on the iShares Russell 
2000 ETF (‘‘IWM’’) and the iShares 
MSCI Emerging Markets ETF (‘‘EEM’’), 
while the proposed limits for options on 
FXI, HYG, and OIH are consistent with 
current position limits for options on 
the iShares MSCI Brazil Capped ETF 
(‘‘EWZ’’), iShares 20+ Year Treasury 
Bond Fund ETF (‘‘TLT’’), and iShares 
MSCI Japan ETF (‘‘EWJ’’). The Exchange 
represents that the Underlying ETFs 
qualify for either (1) the initial listing 
criteria set forth in Exchange Rule 
4.3.06(c) for ETFs holding non-U.S. 
component securities, or (2) generic 
listing standards for series of portfolio 
depository receipts and index fund 
shares based on international or global 
indexes under which a comprehensive 
surveillance agreement (‘‘CSA’’) is not 
required, as well as the continued 
listing criteria in Rule 4.4.5 In 
compliance with its listing rules, the 
Exchange also represents that non-U.S. 
component securities that are not 
subject to a comprehensive surveillance 
agreement (‘‘CSA’’) do not, in the 
aggregate, represent more than more 
than 50% of the weight of any of the 
Underlying ETFs.6 

Proposed Position Limits for Options on 
the Underlying Indexes 

The position limits and certain 
restrictions on position limits for 
options on broad-based indexes are 
determined pursuant to Rule 8.31. Like 
Rule 8.30.07, Rule 8.31 sets forth 
separate position limits for various, 
specific broad-based indexes and also 
provides a position limit of 25,000 
contracts for options, restricted to no 
more than 15,000 near-term, on all other 
broad-based indexes not specifically 
listed under Rule 8.31. MXEF and 
MXEA are currently grouped within this 
category and, therefore, currently have 
position limits of 25,000 contracts. The 
Exchange proposes to amend Rule 8.31 
to double the position limits, and, as a 
result, the exercise limits, for MXEF and 
MXEA, as well as eliminate the near- 
term position limit restriction on such 
options. The table below represents the 
current, and proposed, position limits 
for options on MXEA and MXEF: 

Index 
Current position 
limit/near-term 
position limit 

Proposed 
position 

limit/near-term 
position limit 

MXEF .... 25,000/15,000 50,000/None. 
MXEA .... 25,000/15,000 50,000/None. 

The Exchange notes that these 
proposed position limits for MXEA and 
MXEF equal the current position limits 
for options on 20 other indexes, and 
notes that no near-term restrictions 
currently exist for options on 15 other 
indexes.7 The Exchange represents that 
the Underlying Indexes qualify for the 
initial and maintenance listing criteria 
set forth in Rules 4.10(h) and (i), 
respectively, and that non-U.S. 
component securities that are not 
subject to comprehensive surveillance 
agreements do not, in the aggregate, 
represent more than 25% of the weight 
of the MXEA Index or 27.5% of the 
weight of the MXEF Index.8 

Composition and Growth Analysis for 
Underlying ETFs and Indexes 

As stated above, position (and 
exercise) limits are intended to prevent 
the establishment of options positions 
that can be used or might create 
incentives to manipulate the underlying 

market so as to benefit options 
positions. The Securities and Exchange 
Commission (the ‘‘Commission’’) has 
recognized that these limits are 
designed to minimize the potential for 
mini-manipulations and for corners or 
squeezes of the underlying market, as 
well as serve to reduce the possibility 
for disruption of the options market 
itself, especially in illiquid classes.9 The 
Underlying ETFs as well as the ETF 
components are highly liquid, and are 
based on a broad set of highly liquid 
securities and other reference assets, as 
demonstrated through the trading 
statistics presented in this proposal. 
Indeed, the Commission recognized the 
liquidity of the securities comprising 
the underlying interest of SPY and 
permitted no position limits on SPY 
options from 2012 through 2018.10 Also, 
the Commission has previously 
approved no position limits for options 
on certain broad-based security 
indexes.11 Similarly, the component 
securities of the Indexes are highly 
liquid. The Commission has looked to 
the liquidity of securities comprising an 
index in establishing position limits for 
cash-settled index options. 

To support the proposed position 
limit increases, the Exchange 
considered both liquidity of the 
Underlying ETFs and the component 
securities of the Underlying ETFs and 
Indexes, as well as the availability of 
economically equivalent products to the 
overlying options and their respective 
position limits. For instance, some of 
the Underlying ETFs are based upon 
broad-based indices that underlie cash- 
settled options, and therefore the 
options on the Underlying ETFs are 
economically equivalent to the options 
on those indices, which have no 
position limits. Other Underlying ETFs 
are based upon broad-based indices that 
underlie cash-settled options with 
position limits reflecting notional values 
that are larger than current position 
limits for options on the ETF analogues. 
For indexes that are tracked by an 
Underlying ETF but on which there are 
no options listed, the Exchange believes, 
based on the liquidity, depth and 
breadth of the underlying market of the 
components of the indexes, that each of 
the indexes referenced by the applicable 
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12 Average daily volume (ADV) data for ETF 
shares and options contracts, as well as for options 
on the Underlying Indexes presented below, are for 
all of 2019. Additionally, reference to ADV in ETF 
shares, ETF options, and index options herein this 
proposal are for all of 2019, unless otherwise 
indicated 

13 Shares Outstanding and Fund Market 
Capitalization Data were sourced from Bloomberg 
on January 2, 2020. 

14 Total Market Capitalization of the ETF 
Components was sourced from Bloomberg on 
January 3, 2020. 

15 Total Market Capitalization of HYG was 
sourced from IHS Markit, which sends daily 
constituent information to the Exchange. 

16 See SPDR S&P 500 ETF Trust, available at 
https://www.ssga.com/us/en/individual/etfs/funds/ 
spdr-sp-500-etf-trust-spy (January 21, 2020). 

17 See Securities Exchange Release No. 81483 
(August 25, 2017), 82 FR 41457 (August 31, 2017) 
(Notice of Filing of a Proposed Rule Change To 
Amend Interpretation and Policy .07 of Exchange 
Rule 4.11, Position Limits, To Increase the Position 
Limits for Options on Certain ETFs) (SR–CBOE– 
2017–057). The Exchange notes that the statistics 
for comparisons to 2017 data throughout this 
proposal have been drawn from SR–CBOE–2017– 
057. 

18 See Securities Exchange Act Release No. 83415 
(June 12, 2018), 83 FR 28274 (June 18, 2018) (Notice 
of Filing and Immediate Effectiveness of a Proposed 

Rule Change To Amend the Position Limit for SPY 
Options) (SR–CBOE–2018–042). 

19 The Exchange notes that it also updates the 
PowerShares QQQ Trust symbol in Rule 8.30(a) 
from QQQQ to QQQ as this accurately reflects the 
current ticker symbol for PowerShares QQQ, which 
was officially changed from QQQQ to QQQ by 
Invesco PowerShares Capital Management LLC in 
2011. See Morningstar, PowerShares Changes 
Ticker Symbol of Tech-Heavy QQQ ETF, available 
at morningstar.com/articles/374713/powershares- 
changes-ticker-symbol-of-tech-heavy-qqq-etf (March 
23, 2011). 

20 The 2019 AVD for QQQ shares is 30.2 million 
and for options on QQQ is 670,200. 

ETFs would be considered a broad- 
based index under the Exchange’s 
Rules. Moreover, regarding the 
Underlying Indexes, the Exchange 
believes that the deep, liquid markets 
for and market capitalization of the 
component securities underlying such 
indexes support the proposed position 
limit increases for the options on those 

indexes. Additionally, if in some cases 
certain position limits are appropriate 
for the options overlying comparable 
indexes or basket of securities that the 
Underlying ETFs track, or are 
appropriate for those ETFs that track the 
Underlying Indexes, then those 
economically equivalent position limits 
should be appropriate for the options 

overlying the Underlying ETFs or 
Indexes. 

The Exchange has collected the 
following trading statistics regarding 
shares of and options on the Underlying 
ETFs, as well as the component 
securities or components underlying the 
referenced index (as applicable): 

Product ADV 12 
(ETF shares) 

ADV 
(option contracts) 

Shares 
outstanding 
(ETFs) 13 

Fund market cap 
(USD) 

Total market 
cap of ETF 

Components 14 

SPY ............................................ 70.3 million ............ 2.8 million ............... 968.7 million ........... 312.9 billion ........... 29.3 trillion. 
FXI .............................................. 26.1 million ............ 196,600 .................. 106.8 million .......... 4.8 billion ................ 28.0 trillion. 
EFA ............................................ 25.1 million ............. 156,000 .................. 928.2 million ........... 64.9 billion ............. 19.3 trillion. 
HYG ........................................... 20.0 million ............ 193,700 .................. 216.6 million ........... 19.1 billion ............. 906.4 billion. 15 
XLF ............................................. 48.8 million ............ 102,100 .................. 793.6 million ........... 24.6 billion ............. 3.8 trillion. 
OIH ............................................. 8.9 million ............... 32,500 .................... 58.3 million ............ 770.8 million ........... 167 billion. 

The Exchange has also collected 
similar trading statistics regarding 

options on and the component 
securities of the Underlying Indexes: 

Product ADV 
(option contracts) 

Number of 
component 
securities 
(indexes) 

Index Market cap 
(USD) 
(trillion) 

Full Market Cap 
of component 

securities 
(trillion) 

MXEF ............................................................................... 1,055 1,404 6.2 18.0 
MXEA ............................................................................... 594 917 14.9 19.3 

The Exchange believes that, overall, 
the liquidity in the shares of the 
Underlying ETFs and in the component 
securities of the Underlying ETFs and 
Indexes, and in their overlying options, 
as well as the large market 
capitalizations and structure of each of 
the Underlying ETFs and Indexes, 
support the proposal to increase the 
position limits for each option class. 
Given the robust liquidity and 
capitalization in the Underlying ETFs 
and in the component securities of the 
Underlying ETFs and Indexes the 
Exchange does not anticipate that the 
proposed increase in position limits 
would create significant price 
movements. Also, the Exchange believes 
the market capitalization of the 
underlying component securities of the 
applicable index or reference asset are 
large enough to adequately absorb 

potential price movements that may be 
caused by large trades. 

Specifically, the Exchange notes that 
SPY tracks the performance of the S&P 
500 Index, which is an index of 
diversified large cap U.S. companies.16 
It is composed of 505 selected stocks 
spanning over approximately 24 
separate industry groups. The S&P 500 
is one of the most commonly followed 
equity indices, and is widely considered 
to be the best indicator of stock market 
performance as a whole. SPY is one of 
the most actively traded ETFs, and, 
since 2017,17 its ADV has increased 
from approximately 64.6 million shares 
to 70.3 million shares by the end of 
2019. Similarly, its ADV in options 
contracts has increased from 2.6 million 
to 2.8 million through 2019.18 As noted, 
the demand for options trading on SPY 
has continued to increase, however, the 

position limits have remained the same, 
which the Exchange believes may have 
impacted growth in SPY option volume 
from 2017 through 2019. The Exchange 
also notes that SPY shares are more 
liquid than PowerShares QQQ Trust 
(‘‘QQQ’’) shares, which is also currently 
subject to a position limit of 1,800,000 
contracts.19 Specifically, SPY currently 
experiences over twice the ADV in 
shares and over four times the ADV in 
options than that of QQQ.20 

EFA tracks the performance of MSCI 
EAFE Index, which is comprised of over 
900 large and mid-cap securities across 
21 developed markets, including 
countries in Europe, Australia and the 
Far East, excluding the U.S. and 
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21 See iShares MSCI EAFE ETF, available at 
https://www.ishares.com/us/products/239623/ 
ishares-msci-eafe-etf (February 10, 2020). 

22 See iShares China Large-Cap ETF, available at 
https://www.ishares.com/us/products/239536/ 
ishares-china-largecap-etf (February 10, 2020). 

23 The Exchange is authorized to list options on 
the FTSE China 50 Index pursuant to Rule 4.12(l). 

24 See Select Sector SPDR ETFs, XLF, available at 
http://www.sectorspdr.com/sectorspdr/sector/xlf 
(January 15, 2020). 

25 See VanEck Vectors Oil Services ETF, available 
at https://www.vaneck.com/etf/equity/oih/overview/ 
(January 15, 2020). 

26 See iShares iBoxx $ High Yield Corporate Bond 
ETF, available at https://www.ishares.com/us/ 
products/239565/ishares-iboxx-high-yield- 
corporate-bond-etf (January 15, 2020). 

27 See MSCI Emerging Markets Index fact sheet 
(dated December 31, 2019), available at: https://
www.msci.com/documents/10199/c0db0a48-01f2- 
4ba9-ad01-226fd5678111. 

Canada.21 The Exchange notes that from 
2017 through 2019, ADV has grown 
significantly in shares of EFA and in 
options on EFA, from approximately 
19.4 million shares in 2017 to 25.1 
million through 2019, and from 
approximately 98,800 options contract 
in 2017 to 155,900 through 2019. The 
Exchange notes that options are 
available on the MXEA, the analogue 
index (also subject to a proposed 
position limit increase described in 
detail below), which is currently subject 
to a position limit of 25,000 contracts 
(50,000 as proposed). Utilizing the 
notional value comparison of EFA’s 
share price of $69.44 and MXEA’s index 
level of 2036.94, approximately 29 EFA 
option contracts equal one MXEA 
option contract. Based on the above 
comparison of notional values, a 
position limit for EFA options that 
would be economically equivalent to 
that of MXEA options equates to 
725,000 contracts (currently) and 
1,450,000 (for the proposed 50,000 
contracts position limit increase for 
MXEA options). Also, MXEA index 
options have an ADV of 594 options 
contracts, in which equate to an ADV of 
17,226 EFA option contracts (as that is 
29 times the size of 594). EFA options, 
which are more actively traded and held 
than MXEA options, are currently 
subject to a position limit of 500,000 
options contracts despite their much 
higher ADV of approximately 156,700 
options contracts. 

FXI tracks the performance of the 
FTSE China 50 Index, which is 
composed of the 50 largest Chinese 
stocks.22 FXI shares and options have 
also experienced increased liquidity 
since 2017, as ADV has grown from 
approximately 15.1 million shares in 
2017 to 26.1 million through 2019, as 
well as approximately 71,900 options 
contracts in 2017 to 196,600 through 
2019. Although there are currently no 
options on the FTSE China 50 Index 
listed for trading,23 the components of 
the FTSE China 50 Index, which can be 
used to create a basket of stocks that 
equate to the FXI ETF, currently have a 
market capitalization of approximately 
$28 trillion and FXI has a market 
capitalization of $4.8 billion (as 
indicated above), which the Exchange 
believes are both large enough to absorb 

potential price movements caused by a 
large trade in FXI. 

XLF invests in a wide array of 
financial service firms with diversified 
business lines ranging from investment 
management to commercial and 
investment banking. It generally 
corresponds to the price and yield 
performance of publicly traded equity 
securities of companies in the SPDR 
Financial Select Sector Index.24 XLF 
experiences ADV in shares and in 
options that is significantly greater that 
the ADV in shares and options for EWZ 
(26.7 million shares and 186,500 option 
contracts), TLT (9.6 million shares and 
95,200 options contracts), and EWJ (7.2 
million shares and 5,700 options 
contracts), each of which already have 
a position limit of 500,000 contracts— 
the proposed position limit for XLF 
options. Although there are no options 
listed on the SPDR Financial Select 
Sector Index listed for trading, the 
components of the index, which can be 
used to create a basket of stocks that 
equate to the XLF ETF, currently have 
a market capitalization of $3.8 trillion 
(indicated above). Additionally, XLF 
has a market capitalization of $24.6 
billion. The Exchange believes that both 
of these are large enough to absorb 
potential price movements caused by a 
large trade in XLF. 

OIH seeks to replicate the price and 
yield performance of the MVIS U.S. 
Listed Oil Services 25 (‘‘MVOIHTR’’) 
Index, which tracks the overall 
performance of U.S.-listed companies 
involved in oil services to the upstream 
oil sector, including oil equipment, oil 
services, or oil drilling.25 The Exchange 
notes that the ADV in OIH shares and 
options on OIH is greater than the ADV 
in EWJ shares (7.2 million shares) and 
options on EWJ (5,700 options 
contracts), which is currently subject to 
a position limit of 500,000 options 
contracts—the proposed limit for 
options on OIH. Like that of XLF and 
FXI above, there is currently no index 
option analogue for OIH approved for 
options trading, however, the 
components of the MVOIHTR Index, 
which can be used to create the OIH 
ETF, currently have a market 
capitalization of $167 billion and OIH 
currently has a market capitalization of 
$770.8 million—sufficient to absorb 
price movements as a result of 
potentially oversized trades. Moreover, 
OIH is used to hedge the oil market, 
which includes approximately $200 

billion of open interest in U.S. futures 
as of January 2020, thus, potentially 
necessitating substantial hedging 
capacity. 

Finally, HYG attempts to track the 
investment results of Markit iBoxx USD 
Liquid High Yield Index, which is 
composed of U.S. dollar-denominated, 
high-yield corporate bonds and is one of 
the most widely used high-yield bond 
ETFs.26 HYG experiences significantly 
higher ADV in shares and options than 
both TLT (9.6 million shares and 95,200 
options contracts), and EWJ (7.2 million 
shares and 5,700 options contracts), 
which are currently subject to a position 
limit of 500,000 options contracts—the 
proposed limit for options on HYG. 
While HYG does not have an index 
option analogue listed for trading, the 
Exchange believes that its market 
capitalization of $19.1 billion, and of 
$906.4 billion in component securities, 
is adequate to absorb a potential price 
movement that may be caused by large 
trades in HYG. 

Also, as demonstrated by the table 
above, the components of the 
Underlying Indexes similarly 
experience relatively high liquidity and 
market capitalization. As stated above, 
MXEA consists of large and mid-cap 
components across 21 developed 
countries. The market capitalization of 
the MXEA components (separately and 
in the aggregate) has increased 
significantly since the initial listing of 
MXEA options on the Exchange in 
2016—from approximately $11.4 trillion 
to $14.9 trillion in the aggregate by the 
end of 2019, and from approximately 
$12.3 billion in 2016 to $16.3 billion on 
average per component by the end of 
2019. The Exchange also notes that the 
average market capitalization of the 
component securities unadjusted for 
inclusion in MXEA is currently around 
$20 billion. 

The MXEF is an equity index 
designed to capture large and mid-cap 
representation across 26 emerging 
market countries, also covering 
approximately 85% of the free float- 
adjusted market capitalization in each 
country.27 The market capitalization of 
the components of MXEF in the 
aggregate has also grown significantly 
since the initial listing of MXEF options 
on the Exchange in 2016—from 
approximately $3.2 trillion in 2016 to 
$6.2 trillion by the end of 2019. 
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28 See e.g. Cboe Global Markets, MSCI Index 
Options, Manage Global Equity Exposure, available 
at http://www.cboe.com/products/stock-index- 
options-spx-rut-msci-ftse/cboe-options-on-msci- 
indexes (February 24, 2020). 

29 See 7 U.S.C. 6a(3); 17 CFR 1.3(z) and 1.47. 

30 A Market-Maker ‘‘Trading Permit Holder 
registered with the Exchange pursuant to Rule 3.52 
for the purpose of making markets in option 
contracts traded on the Exchange and that has the 
rights and responsibilities set forth in Chapter 5, 
Section D of the Rules.’’ See Rule 1.1. 

31 A Designated Primary Market-Maker ‘‘is TPH 
organization that is approved by the Exchange to 
function in allocated securities as a Market-Maker 
(as defined in Rule 8.1) and is subject to the 
obligations under Rule 5.54 or as otherwise 
provided under the rules of the Exchange.’’ See 
Rule 1.1. 

32 The Options Clearing Corporation (‘‘OCC’’) 
through the Large option Position Reporting 
(‘‘LOPR’’) system acts as a centralized service 
provider for TPH compliance with position 
reporting requirements by collecting data from each 
TPH or TPH organization, consolidating the 
information, and ultimately providing detailed 
listings of each TPH’s report to the Exchange, as 
well as Financial Industry Regulatory Authority, 
Inc. (‘‘FINRA’’), acting as its agent pursuant to a 
regulatory services agreement (‘‘RSA’’). 

33 See Rule 8.43 for reporting requirements. 

Additionally, the average market 
capitalization per constituent has risen 
from approximately $3.8 billion in 2016 
to approximately $4.4 billion in 2019. 
Like MXEA, the Exchange notes that the 
average market capitalization of the 
component securities unadjusted for 
inclusion in the index is approximately 
$12.9 billion. The Exchange also notes 
that MXEF has experienced a 
continuous rise in the overall number of 
its component securities, which has 
recently climbed to 1,401 component 
securities in 2019 compared to 834 in 
2016 when initially listed. 

The Exchange further notes that the 
ETFs that track MXEF (EEM) and MXEA 
(EFA, described in detail above) are 
currently subject to significantly larger 
notionally adjusted position limits— 
1,000,000 contracts (as proposed for 
EFA)—yet these products are essentially 
comprised of and impacted by the same 
underlying component securities. In 
addition to this, the Underlying Indexes 
are designed to change over time as 
various regions and entities emerge and 
mature, and, as a result of the growth of 
the markets represented, the Underlying 
Indexes have each experienced 
continued expansion. As a result, the 
Exchange has observed increasing 
demand for trading in options and other 
derivatives on the Underlying Indexes, 
which the Exchange believes 
necessitates the proposed position limit 
increases and elimination of near-term 
position limit restrictions. In light of the 
continued expansion and increased 
demand for options on MXEF and 
MXEA, the Exchange believes that 
implementing the same overall limits by 
eliminating near-term limits would 
mitigate any potential impact on using 
options effectively for portfolio 
hedging—particularly because options 
on MEXF and MXEA offer investors the 
opportunity to manage global equity 
exposure, mitigate portfolio risk, and 
generate additional options premium 
income.28 Further, the Exchange 
believes that the expanded limits and 
the elimination of near-term limit 
restrictions are necessary to help its 
options market to compete against the 
futures markets. Futures positions that 
are deemed bona fide hedging 
transactions are exempt from position 
limit rules under the Commodity 
Exchange Act and its implementing 
regulations.29 Thus, institutions may 
offset much larger equity positions 
using index futures products than by 

using index options. Therefore, the 
Exchange believes that increasing the 
position limits and eliminating near- 
term restrictions for options on the 
Underlying Indexes will help the 
Exchange maintain competitive equality 
with the future markets. 

Creation and Redemption for ETFs 
The Exchange believes that the 

creation and redemption process for 
ETFs will lessen the potential for 
manipulative activity with options on 
the Underlying ETFs. When an ETF 
provider wants to create more shares, it 
looks to an Authorized Participant 
(generally a market maker or other large 
financial institution) to acquire the 
securities the ETF is to hold. For 
instance, when an ETF is designed to 
track the performance of an index, the 
Authorized Participant can purchase all 
the constituent securities in the exact 
same weight as the index, then deliver 
those shares to the ETF provider. In 
exchange, the ETF provider gives the 
Authorized Participant a block of 
equally valued ETF shares, on a one-for- 
one fair value basis. The price is based 
on the net asset value, not the market 
value at which the ETF is trading. The 
creation of new ETF units can be 
conducted during an entire trading day, 
and is not subject to position limits. 
This process works in reverse where the 
ETF provider seeks to decrease the 
number of shares that are available to 
trade. The creation and redemption 
process, therefore, creates a direct link 
to the underlying components of the 
ETF, and serves to mitigate potential 
price impact of the ETF shares that 
might otherwise result from increased 
position limits for the ETF options. 

The Exchange understands that the 
ETF creation and redemption process 
seeks to keep an ETF’s share price 
trading in line with the ETF’s 
underlying net asset value. Because an 
ETF trades like a stock, its share price 
will fluctuate during the trading day, 
due to simple supply and demand. If 
demand to buy an ETF is high, for 
instance, the ETF’s share price might 
rise above the value of its underlying 
securities. When this happens, the 
Authorized Participant believes the ETF 
may now be overpriced, so it may buy 
shares of the component securities and 
then sell ETF shares in the open market 
(i.e. creations). This may drive the ETF’s 
share price back toward the underlying 
net asset value. Likewise, if the ETF 
share price starts trading at a discount 
to the securities it holds, the Authorized 
Participant can buy shares of the ETF 
and redeem them for the underlying 
securities (i.e. redemptions). Buying 
undervalued ETF shares may drive the 

share price of the ETF back toward fair 
value. This arbitrage process helps to 
keep an ETF’s share price in line with 
the value of its underlying portfolio. 

Surveillance and Reporting 
Requirements 

The Exchange believes that increasing 
the position limits for the options on the 
Underlying ETFs and Indexes would 
lead to a more liquid and competitive 
market environment for these options, 
which will benefit customers interested 
in trading these products. The reporting 
requirement for the options on the 
Underlying ETFs and Indexes would 
remain unchanged. Thus, the Exchange 
would still require that each Trading 
Permit Holder (‘‘TPH’’) or TPH 
organization that maintains positions in 
the options on the same side of the 
market, for its own account or for the 
account of a customer, report certain 
information to the Exchange. This 
information would include, but would 
not be limited to, the options’ positions, 
whether such positions are hedged and, 
if so, a description of the hedge(s). 
Market-Makers 30 (including Designated 
Primary Market-Makers (‘‘DPMs’’)) 31 
would continue to be exempt from this 
reporting requirement, however, the 
Exchange may access Market-Maker 
position information.32 Moreover, the 
Exchange’s requirement that TPHs file 
reports with the Exchange for any 
customer who held aggregate large long 
or short positions on the same side of 
the market of 200 or more options 
contracts of any single class for the 
previous day will remain at this level 
for the options subject to this proposal 
and will continue to serve as an 
important part of the Exchange’s 
surveillance efforts.33 

The Exchange believes that the 
existing surveillance procedures and 
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34 The Exchange believes these procedures have 
been effective for the surveillance of trading the 
options subject to this proposal, and will continue 
to employ them. 

35 17 CFR 240.13d–1. 
36 See Rule 10.3 for a description of margin 

requirements. 
37 17 CFR 240.15c3–1. 
38 15 U.S.C. 78f(b). 
39 15 U.S.C. 78f(b)(5). 40 Id. 

41 See Securities Exchange Act Release No. 62147 
(October 28, 2005) (SR–CBOE–2005–41), at 62149. 

42 See supra notes 7 and 8. 
43 See supra note 16; see also Securities Exchange 

Act Release No. 68086 (October 23, 2012), 77 FR 
65600 (October 29, 2012)(SR–CBOE–2012–066). 

44 See Securities Exchange Act Release Nos. 
44994 (October 26, 2001), 66 FR 55722 (November 
2, 2001)(SR–CBOE–2001–22); 4556 (July 16, 2001), 
66 FR 38046 (July 20, 2001) (SR–CBOE–2001–39); 
52650 (October 21, 2005), 70 FR 62147 (October 28, 
2005)(SR–CBOE–2005–41); 56350 (September 4, 
2007), 72 FR 51878 (September 11, 2001)(SR– 
CBOE–2007–79); see also supra note 5. 

reporting requirements at the Exchange 
and other SROs are capable of properly 
identifying disruptive and/or 
manipulative trading activity. The 
Exchange also represents that it has 
adequate surveillances in place to detect 
potential manipulation, as well as 
reviews in place to identify potential 
changes in composition of the 
Underlying ETFs and Indexes and 
continued compliance with the 
Exchange’s listing standards. These 
procedures utilize daily monitoring of 
market activity via automated 
surveillance techniques to identify 
unusual activity in both options and the 
underlyings, as applicable.34 The 
Exchange also notes that large stock 
holdings must be disclosed to the 
Commission by way of Schedules 13D 
or 13G,35 which are used to report 
ownership of stock which exceeds 5% 
of a company’s total stock issue and 
may assist in providing information in 
monitoring for any potential 
manipulative schemes. 

The Exchange believes that the 
current financial requirements imposed 
by the Exchange and by the Commission 
adequately address concerns regarding 
potentially large, unhedged positions in 
the options on the Underlying ETFs and 
Indexes. Current margin and risk-based 
haircut methodologies serve to limit the 
size of positions maintained by any one 
account by increasing the margin and/ 
or capital that a TPH must maintain for 
a large position held by itself or by its 
customer.36 In addition, Rule 15c3–137 
imposes a capital charge on TPHs to the 
extent of any margin deficiency 
resulting from the higher margin 
requirement. 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) and the rules and regulations 
thereunder applicable to the Exchange 
and, in particular, the requirements of 
Section 6(b) of the Act.38 Specifically, 
the Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5)39 requirements that the rules of 
an exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 

and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 
Additionally, the Exchange believes the 
proposed rule change is consistent with 
the Section 6(b)(5) 40 requirement that 
the rules of an exchange not be designed 
to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

The Exchange believes that the 
proposed increase in position limits for 
options on the Underlying ETFs and 
Indexes will remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, protect 
investors and the public interest, 
because it will provide market 
participants with the ability to more 
effectively execute their trading and 
hedging activities. The proposed 
increases will allow market participants 
to more fully implement hedging 
strategies in related derivative products 
and to further use options to achieve 
investment strategies (e.g., there are 
Exchange-Traded Products (‘‘ETPs’’) 
that use options on the Underlying ETFs 
or Indexes as part of their investment 
strategy, and the applicable position 
limits as they stand today may inhibit 
these ETPs in achieving their 
investment objectives, to the detriment 
of investors). Also, increasing the 
applicable position limits may allow 
Market-Makers to provide the markets 
for these options with more liquidity in 
amounts commensurate with increased 
consumer demand in such markets. The 
proposed position limit increases may 
also encourage other liquidity providers 
to shift liquidity, as well as encourage 
consumers to shift demand, from over 
the counter markets onto the Exchange, 
which will enhance the process of price 
discovery conducted on the Exchange 
through increased order flow. 

In addition, the Exchange believes 
that the structure of the Underlying 
ETFs and Indexes, the considerable 
market capitalization of the funds, 
underlying component securities, and/ 
or indexed component securities, and 
the liquidity of the markets for the 
applicable options and underlying 
component securities will mitigate 
concerns regarding potential 
manipulation of the products and/or 
disruption of the underlying markets 
upon increasing the relevant position 
limits. As a general principle, increases 

in market capitalizations, active trading 
volume, and deep liquidity of securities 
do not lead to manipulation and/or 
disruption. This general principle 
applies to the [sic] Given the recently 
observed increased levels of market 
capitalization, trading volume, and 
liquidity in shares of the Underlying 
ETFs, and the components of the 
Underlying ETFs and Indexes (as 
described above), the Exchange does not 
believe that the options markets or 
underlying markets would become 
susceptible to manipulation and/or 
disruption as a result of the proposed 
position limit increases. Indeed, the 
Commission has previously expressed 
the belief that removing position and 
exercise limits may bring additional 
depth and liquidity to the options 
markets without increasing concerns 
regarding intermarket manipulation or 
disruption of the options or the 
underlying securities.41 

Further, the Exchange notes that the 
proposed rule change to increase 
position limits for select actively traded 
options, is not novel and has been 
previously approved by the 
Commission. For example, the 
Commission has previously approved, 
on a pilot basis, eliminating position 
limits for options on SPY.42 
Additionally, the Commission has 
approved similar proposed rule changes 
by the Exchange to increase position 
limits for options on highly liquid, 
actively traded ETFs,43 and has 
approved similar proposals to eliminate 
position limits (including near-term 
restrictions) for options overlaying SPX, 
S&P 100 Index (‘‘OEX’’), European-style 
S&P 100 Index (‘‘XEO’’), Dow Jones 
Industrial Average (‘‘DJI’’), and Nasdaq 
100 Index (‘‘NDX’’), and Russell 2000 
Index (‘‘RUT’’), among others.44 In 
approving the permanent elimination of 
position (and exercise limits) for such 
options, the Commission relied heavily 
upon the Exchange’s surveillance 
capabilities, expressing trust in the 
enhanced surveillances and reporting 
safeguards that the Exchange took in 
order to detect and deter possible 
manipulative behavior which might 
arise from eliminating position and 
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45 See supra note 5. 
46 Additionally, several other options exchange 

have the same position limits as the Exchange, as 
they incorporate by reference to the Exchange’s 

position limits, and as a result the position limits 
for options on the Underlying ETFs and Indexes 
will increase at those exchanges. For example, 
Nasdaq Options position limits are determined by 
the position limits established by the Exchange. See 
Nasdaq Stock Market LLC Rules, Options 9, Sec. 13 
(Position Limits). 47 17 CFR 200.30–3(a)(12). 

exercise limits. Furthermore, the 
Exchange again notes that that the 
proposed position limits for options on 
EFA and FXI are consistent with 
existing position limits for options on 
IWM and EEM, the proposed limits for 
options on XLF, HYG, and OIH are 
consistent with current position limits 
for options on EWZ, TLT, and EWJ, and 
the proposed position limits for MXEA 
and MXEF are equal to the current 
position limits for options on 20 other 
indexes, and the proposed elimination 
of near-term restrictions currently exists 
for options on other indexes.45 

The Exchange’s surveillance and 
reporting safeguards continue to be 
designed to deter and detect possible 
manipulative behavior that might arise 
from increasing or eliminating position 
and exercise limits in certain classes. 
The Exchange believes that the current 
financial requirements imposed by the 
Exchange and by the Commission 
adequately address concerns regarding 
potentially large, unhedged position in 
the options on the Underlying ETFs and 
Indexes, further promoting just and 
equitable principles of trading, the 
maintenance of a fair and orderly 
market, and the protection of investors. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
Exchange does not believe the proposed 
rule change will impose any burden on 
intramarket competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act because the 
increased position limits (and exercise 
limits) will be available to all market 
participants and apply to each in the 
same manner. The Exchange believes 
that the proposed rule change will 
provide additional opportunities for 
market participants to more efficiently 
achieve their investment and trading 
objectives of market participants. 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on intermarket competition 
that is not necessary or appropriate in 
furtherance of the Act. On the contrary, 
the Exchange believes the proposal 
promotes competition because it may 
attract additional order flow from the 
OTC market to exchanges, which would 
in turn compete amongst each other for 
those orders.46 The Exchange believes 

market participants would benefit from 
being able to trade options with 
increased position limits in an exchange 
environment in several ways, including 
but not limited to the following: (1) 
enhanced efficiency in initiating and 
closing out position; (2) increased 
market transparency; and (3) heightened 
contra-party creditworthiness due to the 
role of OCC as issuer and guarantor. The 
Exchange understands that other 
options exchanges intend to file similar 
proposed rule changes with the 
Commission to increase position limits 
on options on the Underlying ETFs. 
This may further contribute to fair 
competition among exchanges for 
multiply listed options. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period 
up to 90 days (i) as the Commission may 
designate if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the Exchange consents, the Commission 
will: 

A. By order approve or disapprove 
such proposed rule change, or 

B. institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
CBOE–2020–015 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–CBOE–2020–015. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–CBOE–2020–015, and 
should be submitted on or before April 
6, 2020. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.47 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2020–05236 Filed 3–13–20; 8:45 am] 
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DEPARTMENT OF STATE 

[Public Notice:11041] 
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AGENCY: Department of State. 
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SUMMARY: Notice is hereby given that 
the Department of State has forwarded 
the attached Notifications of Proposed 
Export Licenses to the Congress on the 
dates indicated on the attachments 
pursuant to and in compliance with the 
Arms Export Control Act. 
DATES: These documents are effective as 
shown on each of the 25 letters. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Paula C. Harrison, Directorate of 
Defense Trade Controls, Department of 
State, telephone (202) 663–3310; email 
DDTCResponseTeam@state.gov. ATTN: 
Congressional Notification of Licenses. 
SUPPLEMENTARY INFORMATION: Section 
36(f) of the Arms Export Control Act (22 
U.S.C. 2776) mandates that notifications 
to the Congress pursuant to sections 
36(c) and 36(d) must be published in the 
Federal Register when they are 
transmitted to Congress or as soon 
thereafter as practicable. Following are 
such notifications to the Congress: 
Nov 26, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Sections 36(c) and (d) of 
the Arms Export Control Act, please 
find enclosed a certification of a 
proposed license for the manufacture of 
significant military equipment abroad 
and the export of defense articles, 
including technical data, and defense 
services in the amount of $1,000,000 or 
more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data, and defense services to 
the Philippines for the manufacture of 
22 Magnum pistols. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the United States 
firm concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 17–085. 

Sep 23, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 

a certification of a proposed license 
amendment for the export of defense 
articles, including technical data and 
defense services, in the amount of 
$50,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
the Republic of Korea to support the 
assembly, inspection, test, and 
production of the T700/701K engine for 
end use on the Korean Helicopter 
Program. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Legislative Affairs. 
Enclosure: Transmittal No. DDTC 18–074. 

Dec 05, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms abroad controlled 
under Category I of the U.S. Munitions 
List in the amount of $1,000,000 or 
more. 

The transaction contained in the 
attached certification involves the 
export of automatic rifles to Qatar for 
end use by the ministry of the Interior. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 18–083. 

Oct 16, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 

Dear Madam Speaker: 
Pursuant to Section 36(c) of the Arms 

Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data and defense services, in 
the amount of $100,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Australia for the P–8A aircraft for the 
execution, sustainment, and follow-on 
development to support the Maritime 
Patrol and Reconnaissance Aircraft 
Program. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 18–099. 

Oct 16, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms abroad controlled 
under Category I of the U.S. Munitions 
List in the amount of $1,000,000 or 
more. 

The transaction contained in the 
attached certification involves the 
export of fully automatic machine guns 
to Oman for the Omani Royal Police. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Legislative Affairs. 
Enclosure: Transmittal No. DDTC 18–111. 

Aug 23, 2019 
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The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data, and defense services in 
the amount of $50,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
the Republic of Korea to support the 
manufacture of select T700/701K parts 
of the Korea Utility Helicopter (Surion 
Helicopter). 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–005. 

Sep 12, 2009 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms parts and 
components abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export to Thailand of M16A4 upgrade 
kits comprised of upper receivers, barrel 
assemblies, carrying handle assemblies, 
bolt carrier assemblies, buffer 
assemblies and action springs. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 

Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–008. 

Sep 17, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data and defense services, in 
the amount of $50,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Taiwan to support the integration, 
installation, operation, training, testing, 
maintenance, and repair of the 30/ 
40mm MK44 Bushmaster Automatic 
Cannon System and associated 
Ammunition Handling System for the 
Cloud Leopard Vehicle Program. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–010. 

Oct 16, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data and defense services, in 
the amount of $50,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Algeria and the UAE to support the 
transfer, modification, maintenance, and 
repair for Mine Resistant Ambush 
Protected (MRAP) vehicles for use by 
Algeria. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–013. 

Aug 23, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license 
amendment for the export of defense 
articles, including technical data and 
defense services, in the amount of 
$100,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Australia to support the manufacture of 
F–35 weapons adapters. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–023. 

Oct 25, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license 
amendment for the export of defense 
articles, including technical data, and 
defense services in the amount of 
$50,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data, and defense services to 
Italy, UK, Switzerland, and Czechia 
Republic to support the development, 
modification, installation, integration, 
test, operation, and use of mechanical, 
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avionics, environmental, and lighting 
systems for the C27J. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–024. 

Oct 16, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms, parts, and 
components abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export to Brazil of 9mm semi-automatic 
pistols and spare barrels. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–026. 

Oct 16, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed amendment 
to a manufacturing license agreement 
for the export of defense articles, 
including technical data and defense 
services, in the amount of $100,000,000 
or more. 

The transaction contained in the 
attached certification involves the 

transfer of defense articles, to include 
technical data and defense services, to 
Japan for the production of the MK41 
Vertical Launching System (VLS). 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–027. 

Oct 25, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(d) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data and defense services, for 
the manufacture of significant military 
equipment abroad. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Qatar to support the design, tooling 
creation, and production line setup to 
produce, assemble, field, and maintain 
a weapon mounted flashlight system 
incorporating visible and infrared lights 
and laser pointers. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor. 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–029. 

Sep 09, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 

a certification of a proposed license for 
the export of firearms abroad controlled 
under Category I of the U.S. Munitions 
List in the amount of $1,000,000 or 
more. 

The transaction contained in the 
attached certification involves the 
export of 5.56mm automatic rifles to 
Thailand for end use by the Royal Thai 
Army. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–030. 

Nov 18, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) and (d) of 
the Arms Export Control Act, please fine 
enclosed a certification of a proposed 
license for the manufacture of 
significant military equipment abroad 
and the export of defense articles, 
including technical data and defense 
services, abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Italy and Qatar to support the 
manufacture, integration, assembly, 
operation, training, testing, and 
maintenance of 300 Blackout 5.56mm 
upper and lower receivers and weapon 
assembly. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00141 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S



15013 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

Enclosure: Transmittal No. DDTC 19–031. 

Oct 16, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms, parts, and 
components abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of M60E6 7.62mm machine guns 
and spare parts to Denmark for the 
Ministry of Defense. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–033. 

Oct 25, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Sections 36(c) and (d) of 
the Arms Export Control Act, please 
find enclosed a certification of a 
proposed license amendment for the 
export of defense articles, including 
technical data and defense services, in 
the amount of $100,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
the Republic of Korea to support the 
manufacture, assembly, and testing of 
subassemblies for the MK45 Mod 4 Gun 
Mount. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 

Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–034. 

Oct 25, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Speaker: 

Pursuant to Section 36(c) and (d) of 
the Arms Export Control Act, please 
find enclosed a certification of a 
proposed license for the manufacture of 
significant military equipment abroad 
and the export of defense articles, 
including technical data and defense 
services, in the amount of $100,000,000 
or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
the UK to support the design, 
development, manufacture, assembly, 
engineering, operation, modification, 
testing, intermediate-level maintenance, 
productions, qualification, repair, and 
rework of the guidance electronic 
assemblies (GEAs), circuit cards 
assemblies (CCAs), electronic modules, 
power supplies, and associated 
electronic and mechanical assemblies, 
subassemblies, components, and test 
equipment for the Excalibur Increment 
1b Guided Munitions Weapon System. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. More detailed 
information is contained in the formal 
certification which, though unclassified, 
contains business information 
submitted to the Department of State by 
the applicant, publication of which 
could cause competitive harm to the 
U.S. firm concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–040. 

Dec 05, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data and defense services, in 
the amount of $100,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
Australia in support of the F135 

propulsion system for end use in the F– 
35 Lightning II Joint Strike Fighter 
aircraft. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–056. 

Oct 25, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms, parts, and 
components abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of .50 caliber automatic 
machineguns and associated parts and 
spares to Norway. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–065. 

Nov 26, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms, parts, and 
components abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
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export to the Netherlands of .300 caliber 
automatic rifles and spare parts. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–066. 

Dec 19, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of defense articles, including 
technical data and defense services, in 
the amount of $100,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export of defense articles, including 
technical data and defense services, to 
the UK for the support and installation 
of the MK 45 mod 4 naval gun system, 
type 26 ammunition handling system, 
and ammunition lift on the type 26 
Maritime Indirect Fire System (MIFS) 
frigates. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 
Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–067. 

Dec 05, 2019 
The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 
Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, we are transmitting 
certification of a proposed license for 
the export of firearms abroad controlled 
under Category I of the U.S. Munitions 

List in the amount of $1,000,000 or 
more. 

The transaction contained in the 
attached certification involves the 
export to Kuwait of 5.56mm automatic 
rifles for the Ministry of the Interior. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 

Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–070. 

Dec 19, 2019 

The Honorable Nancy Pelosi, Speaker of 
the House of Representatives. 

Dear Madam Speaker: 

Pursuant to Section 36(c) of the Arms 
Export Control Act, please find enclosed 
a certification of a proposed license for 
the export of firearms, parts, and 
components abroad controlled under 
Category I of the U.S. Munitions List in 
the amount of $1,000,000 or more. 

The transaction contained in the 
attached certification involves the 
export to Australia of 120mm .50 caliber 
inbore sub-caliber training devices. 

The U.S. government is prepared to 
license the export of these items having 
taken into account political, military, 
economic, human rights, and arms 
control considerations. 

More detailed information is 
contained in the formal certification 
which, though unclassified, contains 
business information submitted to the 
Department of State by the applicant, 
publication of which could cause 
competitive harm to the U.S. firm 
concerned. 

Sincerely, 
Mary Elizabeth Taylor, 
Assistant Secretary Bureau of Legislative 
Affairs. 
Enclosure: Transmittal No. DDTC 19–091. 

Paula C. Harrison, 
Senior Management Analyst, Directorate of 
Defense Trade Controls, U.S. Department of 
State. 
[FR Doc. 2020–05297 Filed 3–13–20; 8:45 am] 

BILLING CODE 4710–25–P 

DEPARTMENT OF STATE 

[Public Notice 11039] 

60-Day Notice of Proposed Information 
Collection: Air Pollution and Health 
Monitoring Program for Eligible Family 
Members of the U.S. Diplomatic 
Community 

ACTION: Notice of request for public 
comment. 

SUMMARY: The Department of State is 
seeking Office of Management and 
Budget (OMB) approval for the 
information collection described below. 
In accordance with the Paperwork 
Reduction Act of 1995, we are 
requesting comments on this collection 
from all interested individuals and 
organizations. The purpose of this 
notice is to allow 60 days for public 
comment preceding submission of the 
collection to OMB. 
DATES: The Department will accept 
comments from the public up to May 
15, 2020. 
ADDRESSES: You may submit comments 
by any of the following methods: 

• Web: Persons with access to the 
internet may comment on this notice by 
going to www.Regulations.gov. You can 
search for the document by entering 
‘‘Docket Number: DOS–2020–0006’’ in 
the Search field. Then click the 
‘‘Comment Now’’ button and complete 
the comment form. 

• Email: MedAir@state.gov. 
• Regular Mail: Send written 

comments to: MED/CP/HS/OH, 2401 E 
Street NW, Washington, DC 20522. 

You must include the DS form 
number (if applicable), information 
collection title, and the OMB control 
number in any correspondence. 
FOR FURTHER INFORMATION CONTACT: 
Direct requests for additional 
information regarding the collection 
listed in this notice, including requests 
for copies of the proposed collection 
instrument and supporting documents, 
to Molini Patel, who may be reached at 
(202) 663 2517 or at PatelMM@state.gov. 
SUPPLEMENTARY INFORMATION: 

• Title of Information Collection: Air 
Pollution and Health Monitoring 
Program for Eligible Family Members of 
the U.S. Diplomatic Community. 

• OMB Control Number: None. 
• Type of Request: New Collection. 
• Originating Office: Bureau of 

Medical Services, Office of 
Occupational Health & Wellness (MED/ 
CP/HS/OH), U.S. Department of State. 

• Form Number: No form. 
• Respondents: Respondents include 

Eligible Family Members of a Foreign 
Service Officer assigned to select U.S. 
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Embassies or to U.S. Department of 
State offices in the Washington, DC area. 
Eligible Family Members are children, 
parents (including step parents and 
legally adoptive parents), siblings, 
spouse and certified Same Sex Domestic 
Partners of a Foreign Service Officer 
eligible for certain benefits on an 
overseas assignment, including the 
health care program administered by the 
Department’s Bureau of Medical 
Services. 

• Estimated Number of Respondents: 
1,233. 

• Estimated Number of Responses: 
1,233. 

• Average Time per Response: 2 
hours. 

• Total Estimated Burden Time: 2,466 
hours. 

• Frequency: Annually for up to three 
years. 

• Obligation to Respond: Voluntary. 
We are soliciting public comments to 

permit the Department to: 
• Evaluate whether the proposed 

information collection is necessary for 
the proper functions of the Department. 

• Evaluate the accuracy of our 
estimate of the time and cost burden for 
this proposed collection, including the 
validity of the methodology and 
assumptions used. 

• Enhance the quality, utility, and 
clarity of the information to be 
collected. 

• Minimize the reporting burden on 
those who are to respond, including the 
use of automated collection techniques 
or other forms of information 
technology. 

Please note that comments submitted 
in response to this Notice are public 
record. Before including any detailed 
personal information, you should be 
aware that your comments as submitted, 
including your personal information, 
will be available for public review. 

Abstract of Proposed Collection 

Air pollution exposure is a health risk 
to the U.S. diplomatic community 
worldwide. More than 80% of U.S. 
embassies and consulates are located in 
cities with air pollution levels above 
U.S. health-based standards, and air 
pollution exposure is linked to a range 
of adverse health effects. The U.S. 
Department of State’s Bureau of Medical 
Services (MED) establishes and operates 
the Department’s Medical Program to 
promote and maintain the physical and 
mental health of members of the 
Service, and (when incident to service 
abroad) other designated eligible 
Government employees, and members 
of the families of such members and 
employees. In addition to medical 
examinations for employees and 

members of their families, a health care 
program may include health education 
and disease prevention programs. MED 
also develops and implements medical 
policies for the Department and advises 
the Secretary on global healthcare 
issues. MED has begun the Air Pollution 
and Health Monitoring Program to 
understand how respiratory and 
cardiovascular health may change 
during an overseas tour in locations that 
differ in air pollution levels, in order to 
inform Department policies. Data are 
needed on Eligible Family members 
who serve overseas with employees, are 
participants in the medical program, 
and are affected by policies set by the 
Department. Participants from the 
public will be Eligible Family Members 
of U.S. employees working at the 
Department of State in Washington, DC 
or at the U.S. Embassy in New Delhi, 
India; Jakarta, Indonesia; or Mexico 
City, Mexico. Participants will be asked 
to complete a questionnaire about their 
health and activities and visit the U.S. 
Department of State Exam Clinic in 
Washington, DC or the Health Unit of 
the selected U.S. Embassies overseas to 
have their height, weight, lung function, 
blood pressure, and blood oxygen 
saturation measured yearly over the 
next three years. The results will be 
used to implement and improve policies 
and mitigation programs to protect the 
health and well-being of the U.S. 
Diplomatic community. Such policies 
and programs may include tour length, 
medical clearance, health surveillance, 
alerts for susceptible population, and 
standards for exposure reduction 
measures. 

Methodology 

Participants will complete an 
electronic questionnaire. Questions ask 
about the participant’s respiratory and 
cardiovascular health and activities. 
Participants will visit the Exam Clinic 
in Washington, DC or Health Unit of the 
selected U.S. Embassies. MED staff will 
measure their height, weight, blood 
pressure, and oxygen saturation. MED 
staff will also test their lung function by 
having them blow into a machine that 
measures air flow and lung volume. 
MED staff will ask the participant 
questions that can affect lung function 
values. The questionnaire and clinic 
visit will be repeated once a year for the 
next two years. Participation is 
voluntary, and respondents can stop 
participating at any time. 

Kimberly Ottwell, 
Deputy Medical Director. 
[FR Doc. 2020–05229 Filed 3–13–20; 8:45 am] 

BILLING CODE 4710–36–P 

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Notice of Product Exclusions: China’s 
Acts, Policies, and Practices Related to 
Technology Transfer, Intellectual 
Property, and Innovation 

AGENCY: Office of the United States 
Trade Representative. 
ACTION: Notice of product exclusions. 

SUMMARY: In September 2018, the U.S. 
Trade Representative imposed 
additional duties on goods of China 
with an annual trade value of 
approximately $200 billion as part of 
the action in the Section 301 
investigation of China’s acts, policies, 
and practices related to technology 
transfer, intellectual property, and 
innovation. The U.S. Trade 
Representative initiated a product 
exclusion process in June 2019, and 
interested persons have submitted 
requests for the exclusion of specific 
products. This notice announces the 
U.S. Trade Representative’s 
determination to grant certain exclusion 
requests, as specified in the Annex to 
this notice, and makes conforming 
amendments to certain notes in the 
Harmonized Tariff Schedule of the 
United States (HTSUS). 
DATES: The product exclusions 
announced in this notice will apply as 
of September 24, 2018, the effective date 
of the $200 billion action, to August 7, 
2020. The amendments announced in 
this notice are retroactive to the date the 
original exclusions were published. 
FOR FURTHER INFORMATION CONTACT: For 
general questions about this notice, 
contact Assistant General Counsels 
Philip Butler or Benjamin Allen, or 
Director of Industrial Goods Justin 
Hoffmann at (202) 395–5725. For 
specific questions on customs 
classification or implementation of the 
product exclusions identified in the 
Annex to this notice, contact 
traderemedy@cbp.dhs.gov. 
SUPPLEMENTARY INFORMATION: 

A. Background 
For background on the proceedings in 

this investigation, please see the prior 
notices issued in the investigation, 
including 82 FR 40213 (August 23, 
2017), 83 FR 14906 (April 6, 2018), 83 
FR 28710 (June 20, 2018), 83 FR 33608 
(July 17, 2018), 83 FR 38760 (August 7, 
2018), 83 FR 47974 (September 21, 
2018), 83 FR 49153 (September 28, 
2018), 83 FR 65198 (December 19, 
2018), 84 FR 7966 (March 5, 2019), 84 
FR 20459 (May 9, 2019), 84 FR 29576 
(June 24, 2019), 84 FRN 38717 (August 
7, 2019), 84 FR 46212 (September 3, 
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2019), 84 FR 49591 (September 20, 
2019), 84 FR 57803 (October 28, 2019), 
84 FR 61674 (November 13, 2019), 84 
FR 65882 (November 29, 2019), 84 FR 
69012 (December 17, 2019), 85 FR 549 
(January 6, 2020), 85 FR 6674 (February 
5, 2020), and 85 FR 9921 (February 20, 
2020). 

Effective September 24, 2018, the U.S. 
Trade Representative imposed 
additional 10 percent duties on goods of 
China classified in 5,757 full and partial 
subheadings of the HTSUS, with an 
approximate annual trade value of $200 
billion. See 83 FR 47974, as modified by 
83 FR 49153. In May 2019, the U.S. 
Trade Representative increased the 
additional duty to 25 percent. See 84 FR 
20459. On June 24, 2019, the U.S. Trade 
Representative established a process by 
which U.S. stakeholders could request 
exclusion of particular products 
classified within an 8-digit HTSUS 
subheading covered by the $200 billion 
action from the additional duties. See 84 
FR 29576 (the June 24 notice). 

Under the June 24 notice, requests for 
exclusion had to identify the product 
subject to the request in terms of the 
physical characteristics that distinguish 
the product from other products within 
the relevant 8-digit subheading covered 
by the $200 billion action. Requestors 
also had to provide the 10-digit 
subheading of the HTSUS most 
applicable to the particular product 
requested for exclusion, and could 
submit information on the ability of U.S. 
Customs and Border Protection to 
administer the requested exclusion. 
Requestors were asked to provide the 
quantity and value of the Chinese-origin 
product that the requestor purchased in 
the last three years. With regard to the 
rationale for the requested exclusion, 
requests had to address the following 
factors: 

• Whether the particular product is 
available only from China and 
specifically whether the particular 
product and/or a comparable product is 
available from sources in the United 
States and/or third countries. 

• Whether the imposition of 
additional duties on the particular 
product would cause severe economic 
harm to the requestor or other U.S. 
interests. 

• Whether the particular product is 
strategically important or related to 
‘‘Made in China 2025’’ or other Chinese 
industrial programs. 

The June 24 notice stated that the U.S. 
Trade Representative would take into 
account whether an exclusion would 
undermine the objective of the Section 
301 investigation. 

The June 24 notice required 
submission of requests for exclusion 
from the $200 billion action no later 
than September 30, 2019, and noted that 
the U.S. Trade Representative 
periodically would announce decisions. 
In August 2019, the U.S. Trade 
Representative granted an initial set of 
exclusion requests. See 84 FR 38717. 
The U.S. Trade Representative granted 
additional exclusions in September 
2019, October 2019, November 2019, 
December 2019, January 2020, and 
February 2020. See 84 FR 49591, 84 FR 
57803, 84 FR 61674, 84 FR 65882, 84 FR 
69012, 85 FR 549, 85 FR 6674, and 85 
FR 9921. The Office of the United States 
Trade Representative regularly updates 
the status of each pending request on 
the Exclusions Portal at https://
exclusions.ustr.gov/s/ 
docket?docketNumber=USTR-2019- 
0005. 

B. Determination To Grant Certain 
Exclusions 

Based on the evaluation of the factors 
set forth in the June 24 notice, which are 

summarized above, pursuant to sections 
301(b), 301(c), and 307(a) of the Trade 
Act of 1974, as amended, and in 
accordance with the advice of the 
interagency Section 301 Committee, the 
U.S. Trade Representative has 
determined to grant the product 
exclusions set forth in the Annex to this 
notice. The U.S. Trade Representative’s 
determination also takes into account 
advice from advisory committees and 
any public comments on the pertinent 
exclusion requests. 

As set out in the Annex, the 
exclusions are reflected in five 10-digit 
HTSUS subheadings, which cover 75 
separate exclusion requests. 

In accordance with the June 24 notice, 
the exclusions are available for any 
product that meets the description in 
the Annex, regardless of whether the 
importer filed an exclusion request. 
Further, the scope of each exclusion is 
governed by the scope of the product 
descriptions in the Annex, and not by 
the product descriptions found in any 
particular request for exclusion. 

Paragraph A, subparagraphs (3)–(5) of 
the Annex contain conforming 
amendments to the HTSUS reflecting 
the modifications made by the Annex. 

As stated in the September 20, 2019 
notice, the exclusions will apply from 
September 24, 2018, to August 7, 2020. 
U.S. Customs and Border Protection will 
issue instructions on entry guidance and 
implementation. 

The U.S. Trade Representative will 
continue to issue determinations on 
pending requests on a periodic basis. 

Joseph Barloon, 
General Counsel, Office of the U.S. Trade 
Representative. 
BILLING CODE 3290–F0–P 
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ANNEX 

A Effective with respect to goods entered for consumption, or withdrawn from warehouse 
for consumption, on or after 12:01 a.m. eastern daylight time on September 24, 2018, 
subchapter III of chapter 99 of the Harmonized Tariff Schedule of the United States 
(HTSUS) is modified: 

1. by inserting the following new heading 9903.88.41 in numerical sequence, with the 
material in the new heading inserted in the columns of the HT SUS labeled 
"Heading/Subheading", "Article Description", and "Rates of Duty I-General", 
respectively: 

Heading/ 
Rates of Duty 

Article Description 1 
Subheading 

General Special 

"9903.88.41 Articles the product of China, as provided for 
in U.S. note 20(tt) to this subchapter, each 
covered by an exclusion granted by the U.S. 
Trade Representative ..................... The duty 

provided in 
the 
applicable 
subheading" 

2. by inserting the following new U.S. note 20(tt) to subchapter III of chapter 99 in 
numerical sequence: 

2 

"(tt) The U.S. Trade Representative determined to establish a process by which particular 
products classified in heading 9903.88.03 and provided for in U.S. notes 20(e) and (f) to this 
subchapter could be excluded from the additional duties imposed by heading 9903.88.03. See 
83 Fed. Reg. 47974 (September 21, 2018) and 84 Fed. Reg. 29576 (June 24, 2019). Pursuant 
to the product exclusion process, the U.S. Trade Representative has determined that the 
additional duties provided for in heading 9903.88.03 shall not apply to the following 
particular products, which are provided for in the enumerated statistical reporting numbers: 

1) 3923.21.0030 
2) 3923.21.0095 
3) 3926.20.9050 
4) 4015 .19.1010 
5) 5603.12.0090" 
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[FR Doc. 2020–05310 Filed 3–13–20; 8:45 am] 

BILLING CODE 3290–F0–C 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Orders Limiting Operations at John F. 
Kennedy International Airport and New 
York LaGuardia Airport; High Density 
Traffic Airports Rule at Ronald Reagan 
Washington National Airport 

AGENCY: Department of Transportation, 
Federal Aviation Administration (FAA). 
ACTION: Notice of limited waiver of the 
minimum slot usage requirement. 

SUMMARY: This notice announces a 
limited waiver of the minimum usage 
requirement that applies to Operating 
Authorizations or ‘‘slots’’ at John F. 
Kennedy International Airport (JFK), 
New York LaGuardia Airport (LGA) and 
Ronald Reagan Washington National 
Airport (DCA), in light of the current 
impacts on air travel demand related to 
the outbreak of novel 2019 coronavirus 
(also known as ‘‘SARS–CoV–2,’’ causing 
the disease COVID–19) (‘‘Coronavirus’’). 
Through May 31, 2020, the FAA will 
waive the minimum usage requirement 
as to any slot associated with a 
scheduled nonstop flight between JFK, 
LGA, or DCA, respectively, and other 
points that is canceled as a direct result 

of Coronavirus-related impacts. This 
action is effective for Coronavirus- 
related flight cancelations through May 
31, 2020. The duration of the 
Coronavirus outbreak and its effect on 
demand for commercial air travel 
remains to be seen. The FAA will 
continue to monitor the situation and 
may augment this waiver as 
circumstances warrant. The FAA will 
inform carriers of any decision to extend 
the waiver period as soon as possible. 

In addition, this notice announces the 
policy that the FAA will prioritize 
flights canceled at designated 
International Air Transport Association 
(IATA) Level 2 airports in the U.S. due 
to Coronavirus through May 31, 2020, 
including at Chicago O’Hare 
International Airport (ORD), Newark 
Liberty International Airport (EWR), Los 
Angeles International Airport (LAX), 
and San Francisco International Airport 
(SFO), for purposes of establishing a 
carrier’s operational baseline in the next 
corresponding season. 

The FAA is acting in good faith in 
granting relief to carriers worldwide 
impacted by the Coronavirus. In doing 
so, the FAA expects that U.S. carriers 
will be accommodated with reciprocal 
relief by foreign slot coordinators. 
DATES: Effective upon publication. 
FOR FURTHER INFORMATION CONTACT: 
Bonnie Dragotto, Office of the Chief 
Counsel, Regulations Division, Federal 

Aviation Administration, 800 
Independence Avenues SW, 
Washington, DC 20591; telephone: (202) 
267–3808; email: bonnie.dragotto@
faa.gov. 

SUPPLEMENTARY INFORMATION: 

Background 
The Coronavirus was detected in 

China in December 2019 and as of 
March 7, 2020 had been detected in 
almost 90 locations internationally, 
including in the United States. 

The Centers for Disease Control and 
Prevention (CDC), a component of the 
Department of Health and Human 
Services (HHS), has determined that the 
virus presents a serious public health 
threat and continues to take steps to 
prevent its spread. On January 27, 2020, 
the CDC issued a Level 3 Travel Health 
Notice recommending that travelers 
avoid all nonessential travel to China 
due to widespread community 
transmission of COVID–19. On January 
30, 2020, the World Health Organization 
(WHO) declared the outbreak a public 
health emergency of international 
concern (PHEIC). On January 31, 2020, 
HHS declared a public health 
emergency for the United States to aid 
in responding to COVID–19. That same 
day, citing the threat of this 
communicable disease, the President 
issued a Proclamation suspending the 
entry into the United States of certain 
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3. by amending the last sentence of the first paragraph of U.S. note 20(e) to subchapter III 
of chapter 99: 

a. by deleting the word "or" where it appears after the phrase "U.S. note 20(qq) to subchapter 
III of chapter 99;"; and 
b. by inserting the phrase"; or (10) heading 9903.88.41 and U.S. note 20(tt) to subchapter III 
of chapter 99" after the phrase "U.S. note 20( ss) to sub chapter III of chapter 99". 

4. by amending U.S. note 20(£) to subchapter III of chapter 99; 

a. by deleting the word "or" where it appears after the phrase "U.S. note 20(qq) to subchapter 
III of chapter 99;"; and 
b. by inserting the phrase"; or (10) heading 9903.88.41 and U.S. note 20(tt) to subchapter III 
of chapter 99" after the phrase "U.S. note 20( ss) to sub chapter III of chapter 99". 

5. by amending the Article Description of heading 9903.88.03: 

a. by deleting "9903.88.38 or" and inserting "9903.88.38," in lieu thereof; and 

b. by inserting "or 9903.88.41," after "9903.88.40,". 

mailto:bonnie.dragotto@faa.gov
mailto:bonnie.dragotto@faa.gov
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1 Although DCA and LGA are not designated as 
IATA Level 3 slot-controlled airports given that 
these airports primarily serve domestic 
destinations, FAA limits operations at these airports 
via rules at DCA and an Order at LGA that are 
equivalent to IATA Level 3. 

2 Operating Limitations at John F. Kennedy 
International Airport, 83 FR 46865 (Sep. 17, 2018); 
Operating Limitations at New York LaGuardia 
Airport, 83 FR 47065 at 47066 (Sep. 18, 2018). 

3 At JFK, historical rights to operating 
authorizations and withdrawal of those rights due 
to insufficient usage will be determined on a 
seasonal basis and in accordance with the schedule 
approved by the FAA prior to the commencement 
of the applicable season. See JFK Order, 83 FR at 
46867. At LGA, any operating authorization not 
used at least 80 percent of the time over a two- 
month period will be withdrawn by the FAA. See 
LGA Order, 83 FR at 47066. 

4 See 14 CFR § 93.227(a). 
5 See 14 CFR § 93.227(j). 
6 See e.g. Operating Limitations at John F. 

Kennedy International Airport and Newark Liberty 
International Airport; Notice of Limited Waiver of 
the Slot Usage Requirement, 74 FR 34393 (July 15, 
2009). 

7 The FAA notes that a minimum usage 
requirement does not apply at designated IATA 
Level 2 airports in the U.S. Moreover, established 
procedures under the IATA WSG allow for the 
prioritization of such cancelations in subsequent 
corresponding seasons consistent with the FAA’s 
policy statement in this notice. 

foreign nationals who have been in 
China within the last 14 days prior to 
their entry or attempted entry. On 
February 2, 2020, the Department of 
State raised its China travel advisory to 
Level 4 (do not travel), citing the 
Coronavirus outbreak. Since then, the 
Department of State has cited the 
Coronavirus outbreak in raising its 
travel advisory level for Macau, Hong 
Kong, Japan, Mongolia, Iran, Italy, South 
Korea, Turkmenistan, and Azerbaijan– 
including Level 4 advisories for Iran and 
for parts of South Korea and Italy. Again 
citing the threat of this communicable 
disease, another Presidential 
Proclamation issued on February 29, 
2020 suspended the entry into the 
United States of certain foreign 
nationals who have been in Iran within 
the last 14 days prior to their entry or 
attempted entry. 

Demand for travel decreased initially 
to points in China with several U.S. and 
foreign air carriers reducing or 
suspending service. The Civil Aviation 
Administration of China (CAAC) 
required all carriers serving China to 
waive restrictions on changes or refunds 
for travel to and from all of mainland 
China. Other airports in Asia also began 
to experience flight cancelations due to 
health concerns and lower demand. 
More recent travel warnings and 
changes in passenger demand have 
impacted flights as Coronavirus spread 
to other parts of the world, including 
the U.S. The FAA continues to receive 
cancelation notices at slot-controlled 
airports in the U.S., which include JFK, 
LGA, and DCA, as well as U.S. airports 
designated as IATA Level 2 for flights to 
and from areas with significant 
Coronavirus outbreaks.1 

Several foreign airlines have 
petitioned the FAA to grant a waiver of 
the 80 percent minimum slot usage 
requirement at JFK through the Winter 
2019/2020 scheduling season ending on 
March 28, 2020 and some petitioners 
have sought relief for portions, or the 
entirety, of the Summer 2020 
scheduling season. On March 2, 2020, 
IATA petitioned on behalf of airlines for 
a slot usage waiver at all constrained 
airports through the Summer 2020 
scheduling season ending on October 
24, 2020. On March 6, 2020, Airlines for 
America petitioned the FAA on behalf 
of domestic member airlines for ‘‘a 
waiver of the minimum slot usage 
requirement at all slot-controlled and 
schedule facilitated airports for at least 

Summer 2020.’’ Multiple U.S. carriers 
have also submitted individual petitions 
for slot usage relief with respect to all 
three U.S. slot-controlled airports. The 
petitioners base their requests on the 
public health situation, travel 
restrictions, and the highly unusual and 
unpredictable nature of the Coronavirus 
impacts on demand for air travel. 

Standard 
At JFK and LGA, each slot must be 

used at least 80 percent of the time.2 
Slots not meeting the minimum usage 
requirements will be withdrawn. The 
FAA may waive the 80 percent usage 
requirement in the event of a highly 
unusual and unpredictable condition 
that is beyond the control of the slot- 
holding air carrier and which affects 
carrier operations for a period of five 
consecutive days or more.3 

At DCA, any slot not used at least 80 
percent of the time over a two-month 
period will also be recalled by the 
FAA.4 The FAA may waive this 
minimum usage requirement in the 
event of a highly unusual and 
unpredictable condition that is beyond 
the control of the slot-holding carrier 
and which exists for a period of nine or 
more days.5 

When making decisions concerning 
historical rights to allocated slots, 
including whether to grant a waiver of 
the usage requirement, the FAA seeks to 
ensure the efficient use of valuable 
aviation infrastructure and maximize 
the benefits to both airport users and the 
traveling public. This minimum usage 
requirement is expected to 
accommodate routine cancelations 
under all but the most unusual 
circumstances. Carriers proceed at risk 
if they make decisions in anticipation of 
the FAA granting a slot usage waiver. 
Relevant here, however, the FAA has 
established precedent for granting a 
limited waiver of the minimum slot 
usage requirement related to an 
infectious disease outbreak.6 

Analysis 
Slots are a scarce resource. Slot usage 

waivers accordingly are reserved for 
extraordinary circumstances. The FAA 
has determined that the exceptional 
circumstances associated with the 
Coronavirus meet the criteria for a 
limited waiver, as announced here, of 
the minimum slot usage requirements 
for flights scheduled between JFK, LGA, 
and DCA, respectively, and other points 
that are canceled as a direct result of 
Coronavirus-related impacts. The FAA 
also acknowledges that the timeframe 
and scope of impacts of Coronavirus on 
commercial air travel remain uncertain. 
The FAA does not intend routinely to 
grant broad, generalized relief from the 
minimum slot usage requirements. The 
usage requirement allows for up to 20 
percent nonuse to accommodate 
planned and unplanned cancelations. 
This allowance is expected to 
accommodate routine weather and other 
cancelations under all but the most 
unusual circumstances. However, the 
current impacts of Coronavirus on 
commercial aviation are dramatic and 
extraordinary. In light of these evolving 
and extraordinary circumstances, the 
relief announced here from the 
minimum slot usage requirement at all 
slot-controlled airports in the U.S. is 
appropriate. 

The FAA will continue to monitor the 
outbreak and its effects on commercial 
aviation and may augment this waiver 
as circumstances warrant. The FAA will 
inform carriers of any extension to the 
waiver period as soon as possible. 

In addition, the FAA notes that 
numerous carriers have inquired about 
Coronavirus-related relief at U.S. 
airports designated as IATA Level 2 
schedule facilitated airports, including 
ORD, EWR, LAX, and SFO. It is the 
policy of the FAA to prioritize flights 
canceled at IATA Level 2 airports in the 
U.S. due to Coronavirus through May 
31, 2020, consistent with the IATA 
Worldwide Slot Guidelines (WSG), for 
purposes of establishing a carrier’s 
baseline in the next corresponding 
season.7 

The FAA is acting in good faith in 
granting the relief announced here to all 
carriers impacted by the Coronavirus 
worldwide. Without slot usage waivers 
to accommodate the current reduction 
in passenger demand, carriers may have 
to operate substantially empty flights to 
preserve their slots. In granting this 
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relief from slot usage requirements, the 
FAA expects that U.S. carriers will be 
accommodated with reciprocal relief by 
foreign coordinators. To the extent that 
U.S. carriers fly to a foreign carrier’s 
home jurisdiction and that home 
jurisdiction does not offer reciprocal 
relief to U.S. carriers, the FAA may 
determine not to grant a waiver to that 
foreign carrier. A foreign carrier seeking 
a waiver may wish to ensure that the 
responsible authority of the foreign 
carrier’s home jurisdiction submits a 
statement by email to ScheduleFiling@
dot.gov confirming reciprocal treatment 
of the slot holdings of U.S. carriers. 

Decision 
The FAA will waive the minimum 

slot usage requirements for all carriers 
canceling scheduled flights at JFK, LGA, 
and DCA as a direct result of the 
Coronavirus. This action is effective for 
Coronavirus-related flight cancelations 
through May 31, 2020. This decision is 
intended to provide limited relief to 
allow airlines to adjust schedules to 
changing demand projections at U.S. 
slot-controlled airports directly 
resulting from Coronavirus. Carriers 
should advise the FAA Slot 
Administration Office of Coronavirus- 
related cancelations and return the slots 
to the FAA by email to 7-awa- 
slotadmin@faa.gov to obtain relief. The 
information provided must include the 
dates for which relief is requested, the 
flight number, origin/destination 
airport, scheduled time of operation, the 
slot identification number, as 
applicable, and supporting information 
demonstrating that flight cancelations 
directly relate to the Coronavirus 
outbreak. 

Issued in Washington, DC on March 11, 
2020. 
Lorelei Peter, 
Assistant Chief Counsel for Regulations. 
[FR Doc. 2020–05278 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

[Docket No. FRA–2020–0004–N–1] 

Proposed Agency Information 
Collection Activities; Comment 
Request 

AGENCY: Federal Railroad 
Administration (FRA), U.S. Department 
of Transportation (DOT). 
ACTION: Notice of information collection; 
request for comment. 

SUMMARY: Under the Paperwork 
Reduction Act of 1995 (PRA) and its 

implementing regulations, FRA seeks 
approval of the Information Collection 
Requests (ICRs) abstracted below. Before 
submitting these ICRs to the Office of 
Management and Budget (OMB) for 
approval, FRA is soliciting public 
comment on specific aspects of the 
activities identified below. 
DATES: Interested persons are invited to 
submit comments on or before May 15, 
2020. 
ADDRESSES: Submit written comments 
on the ICRs activities by mail to either: 
Ms. Hodan Wells, Information 
Collection Clearance Officer, Office of 
Railroad Safety, Regulatory Analysis 
Division, Federal Railroad 
Administration, 1200 New Jersey 
Avenue SE, Washington, DC 20590; or 
Ms. Kim Toone, Information Collection 
Clearance Officer, Office of Information 
Technology, Federal Railroad 
Administration, 1200 New Jersey 
Avenue SE, Washington, DC 20590. 
Commenters requesting FRA to 
acknowledge receipt of their respective 
comments must include a self-addressed 
stamped postcard stating, ‘‘Comments 
on OMB Control Number 2130–XXXX,’’ 
(the relevant OMB control number for 
each ICR is listed below) and should 
also include the title of the ICR. 
Alternatively, comments may be faxed 
to 202–493–6216 or 202–493–6497, or 
emailed to Ms. Wells at hodan.wells@
dot.gov, or Ms. Toone at kim.toone@
dot.gov. Please refer to the assigned 
OMB control number in any 
correspondence submitted. FRA will 
summarize comments received in 
response to this notice in a subsequent 
notice and include them in its 
information collection submission to 
OMB for approval. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Hodan Wells, Information Collection 
Clearance Officer, Office of Railroad 
Safety, Regulatory Analysis Division, 
Federal Railroad Administration, 1200 
New Jersey Avenue SE, Washington, DC 
20590 (telephone: (202) 493–0440) or 
Ms. Kim Toone, Information Collection 
Clearance Officer, Office of Information 
Technology, Federal Railroad 
Administration, 1200 New Jersey 
Avenue SE, Washington, DC 20590 
(telephone: (202) 493–6132). 
SUPPLEMENTARY INFORMATION: The PRA, 
44 U.S.C. 3501–3520, and its 
implementing regulations, 5 CFR part 
1320, require Federal agencies to 
provide 60-days’ notice to the public to 
allow comment on information 
collection activities before seeking OMB 
approval of the activities. See 44 U.S.C. 
3506, 3507; 5 CFR 1320.8 through 
1320.12. Specifically, FRA invites 
interested parties to comment on the 

following ICRs regarding: (1) Whether 
the information collection activities are 
necessary for FRA to properly execute 
its functions, including whether the 
activities will have practical utility; (2) 
the accuracy of FRA’s estimates of the 
burden of the information collection 
activities, including the validity of the 
methodology and assumptions used to 
determine the estimates; (3) ways for 
FRA to enhance the quality, utility, and 
clarity of the information being 
collected; and (4) ways for FRA to 
minimize the burden of information 
collection activities on the public, 
including the use of automated 
collection techniques or other forms of 
information technology. See 44 U.S.C. 
3506(c)(2)(A); 5 CFR 1320.8(d)(1). 

FRA believes that soliciting public 
comment may reduce the administrative 
and paperwork burdens associated with 
the collection of information that 
Federal regulations mandate. In 
summary, FRA reasons that comments 
received will advance three objectives: 
(1) Reduce reporting burdens; (2) 
organize information collection 
requirements in a ‘‘user-friendly’’ format 
to improve the use of such information; 
and (3) accurately assess the resources 
expended to retrieve and produce 
information requested. See 44 U.S.C. 
3501. 

The summaries below describe the 
ICRs that FRA will submit for OMB 
clearance as the PRA requires: 

Title: Railroad Communications. 
OMB Control Number: 2130–0524. 
Abstract: This collection of 

information is used by FRA to promote 
safety in rail operations and to ensure 
compliance by railroads and their 
employees with all the requirements set 
forth in 49 CFR part 220. FRA amended 
its radio standards and procedures to 
promote compliance by making the 
regulations more flexible; require 
wireless communications devices, 
including radios, for specified 
classifications of railroad operations and 
roadway workers; and retitle this part to 
reflect its coverage of other means of 
wireless communications such as 
cellular telephones and data radio 
terminals, to convey emergency and 
need-to-know information. The 
amended rule established safe, uniform 
procedures covering the use of radio 
and other wireless communications 
within the railroad industry. 

Type of Request: Extension with 
change (revised estimates) of a currently 
approved collection. 

Affected Public: Businesses. 
Form(s): N/A. 
Respondent Universe: 746 railroads. 
Frequency of Submission: On 

occasion. 
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Reporting Burden: 

CFR section Respondent uni-
verse 

Total annual re-
sponses 

Average time per re-
sponses 

Total annual 
burden hours 

Total cost 
equivalent 1 

220.8—Waivers and petitions .................. 746 railroads ........... 2 petition letters ...... 1 hour ..................... 2 $152 
220.61(b)—Transmission of mandatory 

directive.
746 railroads ........... 3,800,000 directives 90 seconds ............. 95,000 7,220,000 

(b)(5)—Marking of fulfilled or canceled 
mandatory directives.

746 railroads ........... 396,000 marks ........ 10 seconds ............. 1,100 83,600 

220.313(a)—Railroad written program of 
instruction and examination on part 
220 requirements.

2 new railroads ....... 2 amended written 
instruction pro-
grams.

1 hour ..................... 2 152 

220.313(c)—Employee training records .. 746 railroads ........... 2,000 records .......... 30 seconds ............. 17 1,292 

Total .................................................. 746 railroads ........... 4,119,004 re-
sponses.

NA ........................... 95,902 7,288,552 

1 The dollar equivalent cost throughout this document is derived from the Surface Transportation Board’s Full Year Wage A&B data series 
using the appropriate employee group hourly wage rate that includes a 75-percent overhead charge. 

Total Estimated Annual Responses: 
4,119,004. 

Total Estimated Annual Burden: 
95,902 hours. 

Total Estimated Annual Burden Hour 
Dollar Cost Equivalent: $7,288,552. 

Title: Passenger Train Emergency 
Systems. 

OMB Control Number: 2130–0576. 
Abstract: This information collection 

is due to passenger train emergency 
systems regulations under 49 CFR part 
238. The purpose of this part is to 
prevent collisions, derailments, and 
other occurrences involving railroad 
passenger equipment that cause injury 
or death to railroad employees, railroad 

passengers, or the general public, and to 
mitigate the consequences of such 
occurrences to the extent they cannot be 
prevented. 

In its final rule issued on November 
29, 2013 (see 78 FR 71785), FRA added 
requirements for emergency passage 
through vestibule and other interior 
passageway doors and enhanced 
emergency egress and rescue signage 
requirements. FRA also established 
requirements for low-location 
emergency exit path markings to assist 
occupants in reaching and operating 
emergency exits, particularly under 
conditions of limited visibility. 

Moreover, FRA added standards to 
ensure emergency lighting systems are 
provided in all passenger cars and 
enhanced requirements for the 
survivability of emergency lighting 
systems in new passenger cars. 

Type of Request: Extension with 
change (revised estimates) of a currently 
approved collection. 

Affected Public: Businesses 
(railroads). 

Form(s): N/A. 
Respondent Universe: 34 railroads. 
Frequency of Submission: On 

occasion. 
Reporting Burden: 

CFR section Respondent uni-
verse 

Total annual re-
sponses 

Average time per re-
sponses 

Total annual 
burden hours 

Total cost 
equivalent 

238.112—Door emergency egress and 
rescue access systems: 

34 railroads ............. 2,250 markings/ 
signs/instructions.

5 minutes ................ 187.5 $14,250 

—Markings, signage, instructions.
(e)—Passenger car exterior doors in-

tended for emergency access by re-
sponders marked with retro-reflective 
material and instructions provided for 
their use.

34 railroads ............. 2,250 exterior door 
markings.

5 minutes ................ 187.5 14,250 

(f)(5)—Markings and instructions—inte-
rior doors/removable panels or win-
dows.

34 railroads ............. 1,500 marked pan-
els/windows.

5 minutes ................ 125 9,500 

238.113(d)—Emergency window exits— 
Markings/and instructions.

34 railroads ............. 60 window markings 15 minutes .............. 15 1,140 

238.114(d)—Rescue access windows— 
Markings with retro-reflective material 
on each exterior car.

34 railroads ............. 1,500 access win-
dow markings.

5 minutes ................ 125 9,500 

238.121(b)—Emergency communica-
tions—Marking of each intercom in-
tended for passenger use on new Tier 
I & Tier II passenger cars.

34 railroads ............. 375 marked inter-
com locations.

5 minutes ................ 31.3 2,379 

238.123(e)—Marked emergency roof ac-
cess locations.

34 railroads ............. 375 marked emer-
gency roof access 
locations.

30 minutes .............. 187.5 14,250 

Total .................................................. 34 railroads ............. 8,310 responses ..... NA ........................... 859 65,269 

Total Estimated Annual Responses: 
8,310. 

Total Estimated Annual Burden: 859 
hours. 

Total Estimated Annual Burden Hour 
Dollar Cost Equivalent: $65,269. 

Under 44 U.S.C. 3507(a) and 5 CFR 
1320.5(b) and 1320.8(b)(3)(vi), FRA 

informs all interested parties that it may 
not conduct or sponsor, and a 
respondent is not required to respond 
to, a collection of information unless it 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00150 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S



15022 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

displays a currently valid OMB control 
number. 

Authority: 44 U.S.C. 3501–3520. 

Brett A. Jortland, 
Acting Chief Counsel. 
[FR Doc. 2020–05272 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–06–P 

DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

[Docket No. FRA–2020–0004–N–2] 

Proposed Agency Information 
Collection Activities; Comment 
Request 

AGENCY: Federal Railroad 
Administration (FRA), U.S. Department 
of Transportation (DOT). 
ACTION: Notice of information collection; 
request for comment. 

SUMMARY: Under the Paperwork 
Reduction Act of 1995 (PRA) and its 
implementing regulations, this notice 
announces that FRA is forwarding the 
Information Collection Request (ICR) 
abstracted below to the Office of 
Management and Budget (OMB) for 
review and comment. The ICR describes 
the information collection and its 
expected burden. On December 30, 
2019, FRA published a notice providing 
a 60-day period for public comment on 
the ICR. 
DATES: Interested persons are invited to 
submit comments on or before April 15, 
2020. 
ADDRESSES: Submit written comments 
on the ICR to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street NW, Washington, DC 20503, 
Attention: FRA Desk Officer. Comments 
may also be sent via email to OMB at 
the following address: oira_
submissions@omb.eop.gov. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Hodan Wells, Information Collection 
Clearance Officer, Office of Railroad 
Safety, Regulatory Analysis Division, 
Federal Railroad Administration, 1200 
New Jersey Avenue SE, Washington, DC 
20590 (telephone: (202) 493–0440) or 
Ms. Kim Toone, Information Collection 
Clearance Officer, Office of Information 
Technology, Federal Railroad 
Administration, 1200 New Jersey 
Avenue SE, Washington, DC 20590 
(telephone: (202) 493–6132). 
SUPPLEMENTARY INFORMATION: The PRA, 
44 U.S.C. 3501–3520, and its 
implementing regulations, 5 CFR part 
1320, require Federal agencies to issue 
two notices seeking public comment on 

information collection activities before 
OMB may approve paperwork packages. 
See 44 U.S.C. 3506, 3507; 5 CFR 1320.8 
through 1320.12. On December 30, 
2019, FRA published a 60-day notice in 
the Federal Register soliciting public 
comment on the ICR for which it is now 
seeking OMB approval. See 84 FR 
72128. FRA has received no comments 
in response to this notice. 

Before OMB decides whether to 
approve this proposed collection of 
information, it must provide 30-days’ 
notice for public comment. Federal law 
requires OMB to approve or disapprove 
paperwork packages between 30 and 60 
days after the 30-day notice is 
published. 44 U.S.C. 3507(b)–(c); 5 CFR 
1320.12(d); see also 60 FR 44978, 44983, 
Aug. 29, 1995. OMB believes the 30-day 
notice informs the regulated community 
to file relevant comments and affords 
the agency adequate time to digest 
public comments before it renders a 
decision. 60 FR 44983, Aug. 29, 1995. 
Therefore, respondents should submit 
their respective comments to OMB 
within 30 days of publication to best 
ensure having their full effect. 

Comments are invited on the 
following ICR regarding: (1) Whether the 
information collection activities are 
necessary for FRA to properly execute 
its functions, including whether the 
information will have practical utility; 
(2) the accuracy of FRA’s estimates of 
the burden of the information collection 
activities, including the validity of the 
methodology and assumptions used to 
determine the estimates; (3) ways for 
FRA to enhance the quality, utility, and 
clarity of the information being 
collected; and (4) ways to minimize the 
burden of information collection 
activities on the public, including the 
use of automated collection techniques 
or other forms of information 
technology. 

The summary below describes the ICR 
that FRA will submit for OMB clearance 
as the PRA requires: 

Title: Railroad Police Officers. 
OMB Control Number: 2130–0537. 
Abstract: FRA regulations in 49 CFR 

part 207 require railroads to notify 
States of all designated police officers 
who perform duties outside of their 
respective jurisdictions. This is 
necessary to verify proper police 
authority. 

Type of Request: Extension with 
change (revised estimates) of a currently 
approved collection. 

Affected Public: Businesses. 
Form(s): N/A. 
Respondent Universe: 746 railroads. 
Frequency of Submission: On 

occasion. 

Total Estimated Annual Responses: 
110. 

Total Estimated Annual Burden: 11 
hours. 

Total Estimated Annual Burden Hour 
Dollar Cost Equivalent: $836. 

Under 44 U.S.C. 3507(a) and 5 CFR 
1320.5(b) and 1320.8(b)(3)(vi), FRA 
informs all interested parties that it may 
not conduct or sponsor, and a 
respondent is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. 

Authority: 44 U.S.C. 3501–3520. 

Brett A. Jortland, 
Acting Chief Counsel. 
[FR Doc. 2020–05273 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–06–P 

DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

[Docket No. FRA–2020–0004–N–3] 

Proposed Agency Information 
Collection Activities; Comment 
Request 

AGENCY: Federal Railroad 
Administration (FRA), U.S. Department 
of Transportation (DOT). 
ACTION: Notice of information collection; 
request for comment. 

SUMMARY: Under the Paperwork 
Reduction Act of 1995 (PRA) and its 
implementing regulations, this notice 
announces that FRA is forwarding the 
Information Collection Request (ICR) 
abstracted below to the Office of 
Management and Budget (OMB) for 
review and comment. The ICR describes 
the information collection and its 
expected burden. On December 30, 
2019, FRA published a notice providing 
a 60-day period for public comment on 
the ICR. 
DATES: Interested persons are invited to 
submit comments on or before April 15, 
2020. 
ADDRESSES: Submit written comments 
on the ICR to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street NW, Washington, DC 20503, 
Attention: FRA Desk Officer. Comments 
may also be sent via email to OMB at 
the following address: oira_
submissions@omb.eop.gov. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Hodan Wells, Information Collection 
Clearance Officer, Office of Railroad 
Safety, Regulatory Analysis Division, 
Federal Railroad Administration, 1200 
New Jersey Avenue SE, Washington, DC 
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1 The statutory mandate specifically requires FRA 
to publicly release railroads’ Annual PTC Progress 
Reports (Form FRA F 6180.166). See 49 U.S.C. 
20157(c)(3). FRA also voluntarily publishes 
railroads’ Quarterly PTC Progress Reports (Form 
FRA F 6180.165) on FRA’s website at https://
railroads.dot.gov/train-control/ptc/ptc-annual-and- 
quarterly-reports. In addition, each quarter, FRA 
posts detailed infographics depicting railroads’ self- 
reported progress toward fully implementing FRA- 
certified and interoperable PTC systems at https:// 
www.fra.dot.gov/ptc. 

2 FRA acknowledges that APTA submitted two 
separate letters, both dated February 28, 2020, to 
Docket No. FRA–2019–0004–N–20 on 
www.regulations.gov. The letters are mostly 
identical in substance, except one of the letters 
contains an additional section with four questions 
at the end of the letter. 

3 The current, OMB-approved versions of the 
forms considered prior comments from AAR on 
behalf of itself and its member railroads; APTA on 
behalf of the Northeast Illinois Commuter Rail 
System (Metra), the Utah Transit Authority, the Tri- 
County Metropolitan Transportation District of 
Oregon, and the Fort Worth Transportation 
Authority; and industry stakeholders during FRA’s 
public meeting on April 19, 2016. FRA published 
minutes from the public meeting on 
www.regulations.gov under Docket No. FRA 2016– 
0002–N–17. For a summary of past oral and written 
comments and FRA’s responses to the comments, 
please see 81 FR 28140 (May 9, 2016); 81 FR 65702 
(Sept. 23, 2016); and 83 FR 39152 (Aug. 8, 2018). 

4 As stated on the cover page of the Quarterly PTC 
Progress Report (Form FRA F 6180.165), ‘‘A railroad 
must submit quarterly reports until a PTC system 
is fully implemented on all required main lines 
under 49 U.S.C. 20157 and 49 CFR part 236, subpart 
I, including a quarterly report for the quarter in 
which the railroad completes full PTC system 
implementation.’’ See 49 U.S.C. 20157(c)(2). 

20590 (telephone: (202) 493–0440); or 
Ms. Kim Toone, Information Collection 
Clearance Officer, Office of Information 
Technology, Federal Railroad 
Administration, 1200 New Jersey 
Avenue SE, Washington, DC 20590 
(telephone: (202) 493–6132). 
SUPPLEMENTARY INFORMATION: 

I. Public Comment Under the PRA 
The PRA, 44 U.S.C. 3501–3520, and 

its implementing regulations, 5 CFR part 
1320, require Federal agencies to issue 
two notices seeking public comment on 
information collection activities before 
OMB may approve paperwork packages. 
See 44 U.S.C. 3506, 3507; 5 CFR 1320.8 
through 1320.12. On December 30, 
2019, FRA published a 60-day notice in 
the Federal Register soliciting public 
comment on the ICR for which it is now 
seeking OMB approval. See 84 FR 
72121. 

The 60-day comment period closed on 
February 28, 2020, and FRA received 
three sets of comments. First, on 
December 30, 2019, via email, J.P. 
Morgan’s Equity Research Division 
(Airfreight & Surface Transportation) 
inquired about whether FRA will make 
railroads’ Statutory Notifications of PTC 
System Failures (Form FRA F 6180.177) 
publicly available. The statutory 
mandate does not require FRA to 
publicly release the Statutory 
Notifications of PTC System Failures 
(Form FRA F 6180.177) that railroads 
submit under 49 U.S.C. 20157(j)(4). 
However, if FRA decides in the future 
to publicly release any failure-related 
information, FRA would be limited to a 
certain extent by any requests for 
confidentiality that railroads may 
submit pursuant to 49 CFR 209.11.1 

Second, by email and letter dated 
February 28, 2020, on behalf of itself 
and its member railroads, the 
Association of American Railroads 
(AAR) submitted comments regarding 
FRA’s proposed changes to the 
Quarterly PTC Progress Report (Form 
FRA F 6180.165) and the Annual PTC 
Progress Report (Form FRA F 6180.166), 
and FRA’s new proposed form, the 
Statutory Notification of PTC System 
Failures (Form FRA F 6180.177), 
implementing the temporary reporting 
requirement under 49 U.S.C. 20157(j)(4). 

Third, by two letters dated February 
28, 2020, on behalf of itself and its 
member organizations, the American 
Public Transportation Association 
(APTA) submitted comments regarding 
FRA’s new proposed form, the Statutory 
Notification of PTC System Failures 
(Form FRA F 6180.177).2 

FRA notes that AAR’s and APTA’s 
written comments are generally similar 
in substance to several Class I railroads’ 
and passenger railroads’ verbal 
comments during FRA’s most recent 
PTC collaboration session on February 
5, 2020. In the respective sections 
regarding each form below, FRA 
summarizes and responds to AAR’s and 
APTA’s comments, including 
identifying the modifications FRA is 
amenable to making to each proposed 
form based on the industry’s comments. 

Before OMB decides whether to 
approve this proposed collection of 
information, it must provide 30-days’ 
notice for public comment. Federal law 
requires OMB to approve or disapprove 
paperwork packages between 30 and 60 
days after the 30-day notice is 
published. 44 U.S.C. 3507(b)–(c); 5 CFR 
1320.10(b), 1320.12(d); see also 60 FR 
44978, 44983 (Aug. 29, 1995). OMB 
believes the 30-day notice informs the 
regulated community to file relevant 
comments and affords the agency 
adequate time to digest public 
comments before it renders a decision. 
60 FR at 44983. Therefore, respondents 
should submit any additional comments 
to OMB within 30 days of publication 
to best ensure having their full effect. 

Comments are invited on the 
following ICR regarding: (1) Whether the 
information collection activities are 
necessary for FRA to properly execute 
its functions, including whether the 
information will have practical utility; 
(2) the accuracy of FRA’s estimates of 
the burden of the information collection 
activities, including the validity of the 
methodology and assumptions used to 
determine the estimates; (3) ways for 
FRA to enhance the quality, utility, and 
clarity of the information being 
collected; and (4) ways to minimize the 
burden of information collection 
activities on the public, including the 
use of automated collection techniques 
or other forms of information 
technology. 

II. Proposed Revisions to the Quarterly 
and Annual PTC Progress Report Forms 

On September 24, 2018, OMB 
approved the Quarterly PTC Progress 
Report (Form FRA F 6180.165) and the 
Annual PTC Progress Report (Form FRA 
F 6180.166) for a period of 18 months, 
expiring on March 31, 2020. The current 
Quarterly PTC Progress Report Form 
and Annual PTC Progress Report Form, 
as approved through March 31, 2020, 
can be accessed and downloaded in 
FRA’s eLibrary at: https://
www.fra.dot.gov/eLib/details/L17365 
and https://www.fra.dot.gov/eLib/ 
details/L17366, respectively.3 

Railroads’ submission of Quarterly 
PTC Progress Reports (Form FRA F 
6180.165) and Annual PTC Progress 
Reports (Form FRA F 6180.166)— 
consistent with the reporting 
requirements under the Positive Train 
Control Enforcement and 
Implementation Act of 2015 (PTCEI 
Act)—enables FRA to effectively 
monitor railroads’ progress toward fully 
implementing FRA-certified and 
interoperable PTC systems on the 
approximately 57,709 route miles 
subject to the statutory mandate. 
Moreover, this reporting framework 
enables FRA to provide the public and 
Congress with data-driven status 
updates regularly, which will be 
especially important throughout 2020, 
as the statutory deadline for most 
mandated railroads to fully implement 
PTC systems is December 31, 2020. 
Please see Section II of FRA’s 60-day 
notice for additional background about 
the mandatory Quarterly PTC Progress 
Report (Form FRA F 6180.165) and 
Annual PTC Progress Report (Form FRA 
F 6180.166), under 49 U.S.C. 20157(c)(1) 
and (2). 84 FR 72121–23 (Dec. 30, 
2019).4 FRA will request OMB’s re- 
approval of both forms, with the three 
types of changes described below. 
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5 Removing only the row labeled, ‘‘Radio Towers 
Fully Installed and Equipped.’’ 

A. Changes To Simplify Both Progress- 
Related Reporting Forms 

Per the industry’s and OMB’s 
previous recommendations, FRA has 
considered ways in which it can phase 
out certain requirements of the 
Quarterly PTC Progress Report (Form 
FRA F 6180.165) and Annual PTC 
Progress Report (Form FRA F 6180.166), 
while railroads continue to fully 
implement their PTC systems on the 
required main lines. Although many of 
the specific reporting requirements are 
statutorily required under 49 U.S.C. 
20157(c)(1)(A)–(G), FRA is amenable to 
making certain sections of both forms 
optional for most railroads, at this stage. 

In the 60-day Federal Register notice, 
FRA initially proposed to make the 
following three sections of both the 
Quarterly PTC Progress Report (Form 
FRA F 6180.165) and the Annual PTC 
Progress Report (Form FRA F 6180.166) 
optional for most railroads: Section 2 
(‘‘Update on Spectrum’’); Section 3.1 
(‘‘Locomotive Status’’), except the 
software-related narrative section; and 
Section 3.3 (‘‘Infrastructure/Wayside 
Status’’). 84 FR at 72123. In AAR’s 
comments, dated February 28, 2020, 
AAR requested that FRA also make the 
following additional sections optional: 
Section 3.2 (‘‘Infrastructure/Back Office 
Status’’); Section 4 (‘‘Installation/Track 
Segment Progress’’); Section 5 (‘‘Update 
on Employee Training’’); and multiple 
rows in Section 1 (‘‘Summary’’) to the 
extent the information in those rows 
‘‘will not significantly change.’’ 

Based on AAR’s comments, in 
addition to the sections FRA initially 
identified in the 60-day notice, FRA also 
agrees to make the following sections 
optional for certain railroads, for the 
reasons set forth below: Section 3.2 
(‘‘Infrastructure/Back Office Status’’); 
Section 4 (‘‘Installation/Track Segment 
Progress’’); and Section 5 (‘‘Update on 
Employee Training’’). In addition, FRA 
agrees to remove the row labeled ‘‘Radio 
Towers Fully Installed and Equipped’’ 
from Section 1 (‘‘Summary’’) of both 
progress-related reporting forms. 

However, contrary to AAR’s 
comments, the high-level information 
railroads provide in Section 1 
(‘‘Summary’’) is not limited to 
hardware-specific information, as that 
section also encompasses railroads’ 
progress with respect to programming 
PTC system software and taking other 
steps necessary to ensure the PTC 
system is operable. Also, AAR 
comments that it should be optional to 
provide spectrum-specific information 
in Section 1 (‘‘Summary’’); however, 
there are no fields related to spectrum 
in the summary section of either the 

Quarterly PTC Progress Report (Form 
FRA F 6180.165) or the Annual PTC 
Progress Report (Form FRA F 6180.166). 

FRA believes that the revised Section 
1 (‘‘Summary’’) 5 is necessary for FRA to 
understand railroads’ high-level 
progress and accurately convey 
railroads’ status in FRA’s quarterly 
updates on its website and during FRA’s 
regular briefings to the pertinent 
Congressional committees. FRA believes 
that it has sufficiently balanced the 
industry’s request to phase out progress- 
related reporting requirements, where 
possible, and FRA’s need to closely 
monitor railroads’ progress toward fully 
implementing FRA-certified and 
interoperable PTC systems on all 
required main lines, especially during 
this period leading up to the statutory 
December 31, 2020, deadline. 

In summary, based on the industry’s 
comments and feedback, FRA now 
proposes making the following sections 
of the Quarterly PTC Progress Report 
(Form FRA F 6180.165) and Annual 
PTC Progress Report (Form FRA F 
6180.166) optional for most railroads: 
Section 2 (‘‘Update on Spectrum’’); 
Section 3.1 (‘‘Locomotive Status’’), 
except the software-related narrative 
section; Section 3.2 (‘‘Infrastructure/ 
Back Office Status’’); Section 3.3 
(‘‘Infrastructure/Wayside Status’’); and 
Section 5 (‘‘Update on Employee 
Training’’). Specifically, FRA proposes 
that those sections would be optional 
for any railroad that previously 
demonstrated to FRA it had finished 
acquiring all necessary spectrum, 
installing all PTC system hardware for 
the implementation of its PTC system, 
and/or training the employees required 
to receive PTC training under 49 CFR 
236.1041 through 236.1049, consistent 
with the governing FRA-approved 
PTCIP. This would encompass nearly all 
railroads subject to the statutory 
mandate that are still in the process of 
fully implementing their PTC systems— 
including the railroads currently field 
testing their PTC systems, conducting 
revenue service demonstration (RSD) or 
extending RSD to additional main lines, 
and conducting interoperability testing 
with their PTC-required tenant 
railroads—given that railroads generally 
needed to finish acquiring spectrum, 
installing all PTC system hardware, and 
training necessary employees by 
December 31, 2018, to qualify for and 
obtain FRA’s approval of an alternative 
schedule and sequence by law. See 49 
U.S.C. 20157(a)(3)(B). 

The only railroads for which the 
above sections—Sections 2, 3.1, 3.2, 3.3, 

and 5—would remain mandatory are 
those railroads that are still in the 
spectrum acquisition, hardware 
installation, or employee training 
phases, which is the case for certain 
railroads that, for example: (A) 
Commenced regularly scheduled 
intercity passenger or commuter rail 
service after December 31, 2018, and 
therefore did not need to qualify for or 
obtain FRA’s approval of an alternative 
schedule; (B) are in the process of 
constructing new main lines subject to 
the statutory mandate; or (C) have one 
or more lines that are subject to a 
temporary main line track exception 
and must still implement a PTC system. 
In those three cases, FRA would still 
need to obtain updates regarding such 
railroads’ progress toward acquiring all 
necessary spectrum, installing all 
necessary PTC system hardware, and 
training its applicable employees as 
required under 49 CFR 236.1041 to 
236.1049. 

In addition, based on AAR’s 
comments, FRA also now proposes to 
make Section 4 (‘‘Installation/Track 
Segment Progress’’) optional but only for 
a railroad that reports in Section 1 
(‘‘Summary’’) of the applicable 
Quarterly PTC Progress Report (Form 
FRA F 6180.165) or Annual PTC 
Progress Report (Form FRA F 6180.166) 
that its PTC system is governing 
operations, including RSD, on all PTC- 
mandated route miles as of that 
reporting period. Section 4 
(‘‘Installation/Track Segment Progress’’) 
remains mandatory for all other 
railroads subject to the statutory 
mandate. 

B. Improvement to the Drop-Down Menu 
in Sections 4 and 6 of Both Progress- 
related Reporting Forms 

In Section 4 (entitled ‘‘Installation/ 
Track Segment Progress’’) of both the 
quarterly form and the annual form, 
FRA proposes adding a new option to 
the drop-down menus. Currently, the 
options include only: ‘‘Not Started,’’ 
‘‘Installing,’’ ‘‘Field Testing,’’ ‘‘Revenue 
Service Demonstration,’’ and 
‘‘Operational/Complete.’’ Given that 
some railroads are beyond the 
installation phase, but not yet at the 
field testing phase on multiple track 
segments, FRA proposes to add a new 
option to the drop-down menu, 
specifically labeled, ‘‘Pre-field Testing.’’ 
That way, such railroads will not need 
to select ‘‘Installing’’ or ‘‘Field Testing,’’ 
neither of which would accurately 
represent the actual status of a railroad’s 
specific track segment. This minor 
revision to the forms will help ensure 
clearer and more accurate reporting, 
without imposing an additional 
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6 Previously, the relevant part of the drop-down 
menu allowed a host railroad to indicate only that 
a tenant railroad was generally conducting 
‘‘testing,’’ without specifying the stage of testing. 

7 By law, this temporary reporting requirement 
under 49 U.S.C. 20157(j)(4) sunsets on 
approximately December 31, 2021—or more 
specifically, one year after the last Class I railroad 
obtains PTC System Certification from FRA and 
finishes fully implementing an FRA-certified and 
interoperable PTC system on all its required main 
lines. See 49 U.S.C. 20157(j). 

8 One of AAR’s comments, however, asserts that 
49 U.S.C. 20157(j)(4) ‘‘only addresses reporting by 
carriers operating a fully certified and implemented 
PTC system.’’ That interpretation is not supported 
by the plain language of the statute. See 49 U.S.C. 
20157(j)(4); see also 84 FR 72121, 72124 (Dec. 30, 
2019). Consistent with the statutory canons of 
construction, FRA interprets the word 
‘‘implemented’’ consistently throughout the 
provisions in the statutory mandate, including 49 
U.S.C. 20157(a)(3)(B)(vi) and 49 U.S.C. 20157(j)(4). 
For example, acknowledging the incremental nature 
of implementation, the PTCEI Act required Class I 
railroads and Amtrak to demonstrate they 
‘‘implemented a [PTC] system or initiated revenue 
service demonstration on the majority of [its PTC- 
mandated] territories’’ by December 31, 2018, to 
qualify for an alternative schedule and sequence 
with a final deadline not later than December 31, 
2020. 49 U.S.C. 20157(a)(3)(B)(vi) (emphasis 
added). 

9 With respect to the reporting burden of Form 
FRA F 6180.177, AAR comments, ‘‘Eventually it 
might take only one hour, but undoubtedly it will 
take a railroad more than one hour to develop a 
reporting system.’’ However, FRA notes that the 
default statutory reporting requirement has 
generally been in effect since October 29, 2015. In 
addition, many Class I railroads and passenger 
railroads have demonstrated they already have a 
reporting system in place and are actively tracking 
PTC system initialization failures, cut outs, and 
malfunctions to understand the reliability and 
performance of their PTC systems and/or generally 
ensure compliance with 49 CFR part 236, subpart 
I. 

reporting burden. For consistency with 
Section 4, FRA also proposes to update 
the corresponding drop-down menu in 
Section 6 (entitled ‘‘Update on 
Interoperability Progress’’) of both forms 
to include the same options: ‘‘Not 
Started,’’ ‘‘Installing,’’ ‘‘Pre-field 
Testing,’’ ‘‘Field Testing,’’ ‘‘Revenue 
Service Demonstration,’’ 6 and 
‘‘Operational/Complete.’’ FRA received 
no comments on this proposed change. 

C. Clarification in Section 6 of Both 
Progress-Related Reporting Forms 

In Section 6 (entitled ‘‘Update on 
Interoperability Progress’’) of both the 
quarterly form and the annual form, 
FRA proposes revising the heading of 
the last column in the table to state, 
‘‘Current Tenant Interoperability 
Status,’’ instead of ‘‘Current Tenant 
Implementation Status,’’ to help ensure 
proper interpretation. For example, at 
least one commuter railroad has 
improperly listed the status of a Class I 
tenant railroad’s progress toward fully 
implementing a PTC system on the 
Class I railroad’s own main lines (so as 
a host railroad), instead of the Class I 
railroad’s status specifically as a tenant 
railroad on that commuter railroad’s 
required main lines. FRA expects that 
this minor revision might make this 
heading clearer. FRA received no 
comments on this proposed change. 

III. Proposal for a New Mandatory 
Form—Statutory Notification of PTC 
System Failures (Form FRA F 6180.177) 

Please see FRA’s 60-day Federal 
Register notice about the default 
reporting requirement under 49 U.S.C. 
20157(j)(4) requiring railroads to notify 
FRA any time a railroad operating an 
FRA-certified PTC system ‘‘fails to 
initialize, cuts out, or malfunctions,’’ 
and FRA’s authority to establish an 
alternative reporting deadline (instead 
of within 7 days of each occurrence) and 
an alternative reporting location 
(instead of submitting the notifications 
to the appropriate FRA region).7 See 49 
U.S.C. 20157(j)(4); 49 CFR 1.89; see also 
84 FR 72121, 72123–26 (Dec. 30, 2019). 
On February 28, 2020, AAR submitted 
written comments stating, ‘‘AAR 
appreciates and supports FRA’s 
proposal to modify, as permitted under 

49 U.S.C. 20157(j)(4), the frequency and 
location of reporting in order to simplify 
and ease the burdens of carriers during 
the applicable Early Adopter period.’’ 

FRA did not receive any comments 
requesting changes to its proposed two- 
tiered or bifurcated reporting frequency 
for this temporary reporting 
requirement, where the reporting 
frequency depends on whether or not 
the host railroad has fully implemented 
an FRA-certified and interoperable PTC 
system on all its required route miles.8 
For detailed information regarding the 
applicable reporting frequency and 
deadlines, please see Section IV of 
FRA’s 60-day notice. 84 FR at 72124–26. 
AAR’s comments, dated February 28, 
2020, also generally express support for 
the fact that FRA’s web-based form for 
the Statutory Notification of PTC 
System Failures (Form FRA F 6180.177) 
will enable railroads to upload bulk data 
using a comma-separated values (CSV) 
file (e.g., FRA’s template Excel 
spreadsheet saved as a CSV file). AAR 
states that it ‘‘supports this flexibility, 
which would reduce the railroads’ 
reporting burden by avoiding the 
necessity of having to copy the data 
from a spreadsheet onto FRA’s form.’’ 9 

Consistent with 49 U.S.C. 20157(j)(4), 
FRA’s proposed Statutory Notification 
of PTC System Failures (Form FRA F 
6180.177) would require the host 
railroad to identify the number of times 
each type of PTC system failure 
identified in the statutory mandate 
occurred during the reporting period: 

Any failure to initialize, any cut out, 
and any malfunction, as defined below. 
During FRA’s industry meetings to date, 
railroads have requested clarification 
regarding the meaning and scope of 
these statutory terms. 

Given that the statutory mandate 
requires railroads to notify FRA any 
time an FRA-certified PTC system ‘‘fails 
to initialize, cuts out, or malfunctions,’’ 
FRA interprets these terms reasonably 
broadly and in accordance with their 
plain language meaning, to encompass 
the following, for purposes of this 
temporary reporting requirement: 

• Failure to Initialize: Any instance 
when a PTC system fails to activate on 
a locomotive or train, unless the PTC 
system successfully activates during a 
subsequent attempt in the same location 
or before entering PTC territory. For the 
types of PTC systems that do not 
‘‘initialize’’ by design, a failed departure 
test is considered a ‘‘failure to 
initialize’’ for purposes of this reporting 
requirement, unless the PTC system 
successfully passes the departure test 
during a subsequent attempt in the same 
location or before entering PTC territory. 

• Cut Out: Any cut out of a PTC 
system, subsystem, or component en 
route, including when the PTC system 
cuts out on its own or a person cuts out 
the system, unless the cut out was 
necessary to exit PTC-governed territory 
and enter non-PTC territory. 

• Malfunction: Any instance when a 
PTC system, subsystem, or component 
fails to perform the functions mandated 
under 49 U.S.C. 20157(i)(5), 49 CFR part 
236, subpart I, or the applicable host 
railroad’s PTC Safety Plan. 

FRA revised its proposed definitions 
to incorporate AAR’s and APTA’s 
feedback in their respective letters, 
dated February 28, 2020, about the 
definitions FRA initially proposed in 
the 60-day notice. See 84 FR 72121, 
72125 (Dec. 30, 2019). AAR generally 
stated that certain definitions were 
ambiguous, so FRA refined its proposed 
definitions to be more precise yet still 
sufficiently broad to apply to all types 
of PTC systems and align with the plain 
language and scope identified in 49 
U.S.C. 20157(j)(4). 

For example, consistent with AAR’s 
and APTA’s comments, FRA eliminated 
the reference to ‘‘initial terminal’’ from 
its proposed definition of ‘‘failure to 
initialize,’’ given AAR’s comment that 
‘‘there is only one initial terminal but 
there could be multiple crew changes 
and multiple initialization 
opportunities,’’ and APTA’s comment 
that ‘‘an initial terminal may be 
different for freight, intercity or 
commuter operations.’’ See 84 FR at 
72125. Also, FRA’s proposed definition 
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10 FRA, however, disagrees with APTA’s 
comments that suggest ‘‘an unintended 
enforcement’’ or ‘‘an unintended speed 
enforcement’’ are not malfunctions, if the ‘‘event is 

consistent with the railroad’s PTCDP.’’ Class I 
railroads have explained that an unintended 
braking event could lead to a derailment or another 
unsafe situation, and such unintended enforcement 
by the PTC system would indicate that the PTC 
system malfunctioned in some way. 

11 FRA’s 60-day notice acknowledged that absent 
a breakdown by state and/or subdivision, FRA 
would require host railroads to identify the number 
of PTC system initialization failures, cut outs, and 
malfunctions per FRA region, at a minimum. FRA 
explained that such an approach would retain the 
same minimum level of geographical information 
about where such PTC system failures are 
occurring, as explicitly required under the default 
reporting requirement under 49 U.S.C. 20157(j)(4). 

12 Or any other categorization a host railroad uses 
in its timetables, including district, territory, main 
line, branch, or corridor. FRA recognizes that this 
specific type of information (i.e., a breakdown by 
subdivision) is not required under 49 U.S.C. 
20157(j)(4), and FRA would be collecting such 
information under its general authority under 49 
CFR 236.1009(h). 

13 FRA recognizes that this specific type of 
information is not required under 49 U.S.C. 

20157(j)(4), and FRA would be collecting such 
information under its general authority under 49 
CFR 236.1009(h). 

of ‘‘failure to initialize’’ set forth above 
is consistent with AAR’s understanding 
that ‘‘a number of unsuccessful attempts 
to initialize a particular train by the 
crew would constitute one initialization 
failure.’’ 

In addition, AAR’s comments 
acknowledged that unlike the 
Interoperable Electronic Train 
Management System, certain PTC 
systems, including the Advanced Civil 
Speed Enforcement System II and 
Incremental Train Control System, do 
not actually initialize, so FRA provided 
examples of how this statutory term 
may apply to other types of PTC systems 
in its revised definition, as listed above. 

In APTA’s letter, dated February 28, 
2020, APTA requests that the scope of 
the term ‘‘cut out’’ should include only 
instances when the onboard PTC 
apparatus is manually disabled. FRA 
disagrees and notes that the relevant 
statutory provision, 49 U.S.C. 
20157(j)(4), is not limited only to the 
onboard PTC subsystem or manual cut 
outs. FRA acknowledges that APTA’s 
use of the word ‘‘disabling’’ in its 
comments is generally consistent with 
FRA’s use of the phrase ‘‘cut out,’’ but 
FRA proposes to use the phrase ‘‘cut 
out’’ as it is a term of art. 

Also, in its February 28, 2020, letter, 
AAR ‘‘urges FRA to delete the phrase 
‘could prevent’ ’’ from the definition of 
‘‘malfunction’’ that FRA previously 
proposed in its 60-day notice, as AAR 
argues that such a phrase could cause 
confusion. See 84 FR at 72125. 
Similarly, APTA’s February 28, 2020, 
comments request that FRA delete the 
phrase ‘‘or could prevent,’’ on the basis 
that it could be considered subjective. 
Accordingly, FRA has eliminated that 
phrase and proposes the definition set 
forth above (i.e., any instance when a 
PTC system, subsystem, or component 
fails to perform the functions mandated 
under 49 U.S.C. 20157(i)(5), 49 CFR part 
236, subpart I, or the applicable host 
railroad’s PTC Safety Plan (PTCSP)), 
which FRA believes is clearer and 
consistent with the statutory provision. 
Also, for clarity and precision, FRA 
expanded its proposed definition of 
‘‘malfunction’’ to refer to the applicable 
host railroad’s PTCSP, in addition to 49 
U.S.C. 20157(i)(5) and 49 CFR part 236, 
subpart I. That approach is also 
consistent with APTA’s observation, in 
its comments, that a PTC system must 
perform in accordance with the 
governing PTC Development Plan 
(PTCDP) and PTCSP.10 As railroads are 

aware, FRA’s regulations generally 
require a PTC system to be ‘‘fully 
operative and functioning in accordance 
with the applicable PTCSP,’’ except in 
limited circumstances. See, e.g., 49 CFR 
236.1006(a)–(b), 236.1009(d)(3). 

Furthermore, in FRA’s 60-day notice, 
FRA requested comments about its 
proposal to require host railroads to 
identify and categorize the number of 
PTC system initialization failures, cut 
outs, and malfunctions by state and 
subdivision.11 See 84 FR at 72125. 
AAR’s comments, dated February 28, 
2020, argue that ‘‘[p]roviding data by 
state or region would be unduly 
burdensome and is not necessary to 
achieve FRA’s objective. Railroads do 
not keep data by state or region. . . . 
Railroads should report failures by 
subdivision alone, consistent with other 
reporting requirements.’’ Based on 
AAR’s request and justification, FRA 
modified its proposed web-based form 
(Form FRA F 6180.177) to require host 
railroads to identify the number of PTC 
system initialization failures, cut outs, 
and malfunctions by subdivision 12 only 
(and not by state), which FRA believes 
will still enable FRA to closely monitor 
trends in PTC system reliability 
throughout the country and focus its 
resources, for example, on any areas 
where such failures are occurring at a 
high rate. 

Also, based on railroads’ input at 
industry meetings, FRA proposed in its 
60-day notice that a Statutory 
Notification of PTC System Failures 
(Form FRA F 6180.177) would 
additionally require a host railroad to 
list a percentage or rate, demonstrating 
how the occurrences of PTC system 
initialization failures, cut outs, and 
malfunctions compare to all operations 
on that host railroad’s PTC-governed 
main lines.13 See 84 FR at 72125. Several 

railroads previously commented that, 
without such a percentage or context, 
the frequency of these failures might 
otherwise seem high, and a percentage 
would help convey the actual rate of 
such failures. In its February 28, 2020, 
comments, AAR specifically suggests 
that to ‘‘keep the report of PTC system 
initialization failures, cut outs, and 
malfunctions in perspective, 
particularly if comparing individual 
railroads, it would be useful to 
normalize results between railroads.’’ 
Similarly, in APTA’s letter dated 
February 28, 2020, APTA requests that 
FRA identify the applicable 
denominator(s) to utilize when 
calculating the rate of PTC system 
initialization failures, cut outs, and 
malfunctions. 

APTA recommends that the quotient 
of mean-time/distance-between-failure 
would be an appropriate measure, if the 
intent of the percentage field is to 
monitor a PTC system’s reliability. 
While FRA agrees that this specific data 
point is valuable, FRA believes that 
more tailored denominators would be 
useful for purposes of the three types of 
PTC system failures referenced in 49 
U.S.C. 20157(j)(4)—i.e., failures to 
initialize, cut outs, and malfunctions. 
However, railroads can also provide any 
additional data or metrics, including the 
quotient of mean-time/distance- 
between-failure, in the narrative section 
of the web-based form. 

AAR’s comments recommend two 
distinct denominators for the three 
types of PTC system failures identified 
in 49 U.S.C. 20157(j)(4). FRA agrees 
with AAR that the appropriate 
denominator with respect to 
initialization failures would be ‘‘the 
number of scheduled attempts at 
initialization.’’ In the proposed 
Statutory Notification of PTC System 
Failures (Form FRA F 6180.177), FRA 
now provides a field for host railroads 
to provide the total number of 
scheduled attempts at PTC system 
initialization during the applicable 
reporting period. As AAR recommends, 
FRA will calculate the percentage or 
rate by dividing the host railroad’s 
number of failures to initialize, as 
defined above, by the total number of 
scheduled attempts at PTC system 
initialization during the reporting 
period. 

With respect to PTC system cut outs 
and malfunctions, AAR recommends 
that the appropriate denominator would 
be ‘‘the number of train miles operated 
with PTC active’’ and, for arithmetic 
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14 As noted above, the temporary reporting 
requirement under 49 U.S.C. 20157(j)(4) sunsets on 
approximately December 31, 2021—or more 
specifically, one year after the last Class I railroad 
obtains PTC System Certification from FRA and 
finishes fully implementing an FRA-certified and 
interoperable PTC system on all its required main 
lines. See 49 U.S.C. 20157(j). 

15 FRA makes a technical correction to the title of 
OMB Control Number 2130–0553. 

16 Currently, 42 railroads are directly subject to 
the statutory mandate to implement a PTC system. 
However, only 35 railroads are currently subject to 
these progress-related reporting requirements, given 
that by law, such reporting requirements no longer 
apply to the 4 host railroads that fully implemented 
PTC systems as of December 31, 2018, and 3 other 
tenant-only commuter railroads that fully 
implemented their PTC systems to date. 

purposes, suggests expressing the 
number in thousands of train miles. In 
its comments, AAR also notes that 
‘‘AAR’s members would be amenable to 
including in the report data on PTC 
train miles.’’ FRA will include a field in 
the web-based form for host railroads to 
provide that raw denominator (i.e., the 
total number of PTC-required train 
miles), and FRA will calculate the rate 
of cut outs and malfunctions, utilizing 
that raw denominator. FRA believes that 
providing fields for railroads to enter 
such raw denominators, instead of 
percentages or rates, will help ensure 
FRA accurately interprets railroads’ 
data, especially when comparing 
multiple railroads’ data or a single 
railroad’s data to its own prior 
notifications of PTC system 
initialization failures, cut outs, and 
malfunctions. 

In addition, at industry meetings to 
date, multiple railroads expressed that 
FRA should not require tenant railroads 
to submit this failure-related 
information directly to FRA, but via 
their host railroads. Accordingly, FRA’s 
60-day notice proposed that only host 
railroads subject to the statutory 
mandate (currently 36 host railroads) 
would submit the Statutory Notification 
of PTC System Failures (Form FRA F 
6180.177), and these notifications 
would encompass both a host railroad’s 
and its tenant railroad(s)’ PTC system 
initialization failures, cut outs, and 
malfunctions. See 84 FR at 72125–26. 

In AAR’s comments, dated February 
28, 2020, AAR generally expressed 
opposition to providing ‘‘tenant data’’ 
and noted that this requirement may be 
‘‘burdensome, likely requiring host 
railroads to devote significant employee 
time to getting that information from 
their tenants.’’ Specifically, AAR 
commented, ‘‘If FRA is going to require 
hosts to report tenant data, the agency 
must impose a clear and direct 
requirement on tenants to report the 
desired information to their host 
railroad.’’ In its comments, APTA also 
acknowledges that a host railroad would 
need to obtain ‘‘all necessary logs’’ from 
its tenant railroads to accurately 
complete the Statutory Notification of 
PTC System Failures (Form FRA F 
6180.177). FRA notes that an existing 
regulatory provision, 49 CFR 
236.1029(b)(4), would already require a 
tenant railroad to report a PTC system 
failure or cut out to ‘‘a designated 
railroad officer of the host railroad as 
soon as safe and practicable.’’ Also, FRA 
is aware that several host railroads, 
including Class I railroads and 
passenger railroads, already regularly 
monitor and track tenant railroads’ PTC 
system initialization failures, cut outs, 

and malfunctions via automatically 
generated reports and/or via connected 
PTC system back offices. 

Furthermore, AAR specifically ‘‘urges 
FRA to exclude tenant information 
when reporting percentages,’’ as 
obtaining ‘‘tenant information on the 
number of miles operated with PTC 
active would likely be a particularly 
burdensome and frustrating exercise for 
host railroads. Finally, any reporting of 
tenant data by host railroads should be 
on a subdivision basis.’’ Based on AAR’s 
feedback, FRA proposes to eliminate the 
percentage column from the section of 
the proposed Statutory Notification of 
PTC System Failures (Form FRA F 
6180.177) regarding tenant railroads’ 
PTC system initialization failures, cut 
outs, and malfunctions. Acknowledging 
AAR’s specific concern and APTA’s 
general comments, FRA will instead 
provide a field for a host railroad to 
identify the total number of trains that 
each PTC-required tenant railroad 
operated on the host railroad’s PTC- 
governed main lines during the 
reporting period, instead of requiring a 
host railroad to provide a tenant 
railroad’s PTC train miles. Several host 
railroads have previously acknowledged 
that they can readily access and compile 
such high-level data, including the 
number of train movements during the 
applicable reporting period, for each 
PTC-required tenant railroad. 

In APTA’s letter, dated February 28, 
2020, APTA also inquired about 
whether the web-based Statutory 
Notification of PTC System Failures 
(Form FRA F 6180.177) will be ‘‘used 
for reporting post certification (Annual 
and Critical anomalies).’’ The reporting 
requirement under 49 U.S.C. 
20157(j)(4)—as implemented by FRA’s 
proposed Statutory Notification of PTC 
System Failures (Form FRA F 
6180.177)—applies only to FRA- 
certified PTC systems and is effective 
only until approximately December 31, 
2021.14 Furthermore, while FRA is open 
to considering developing a web-based 
form for purposes of 49 CFR 
236.1029(h), Annual report of system 
failures, that permanent regulatory 
reporting requirement is separate and 
distinct from FRA’s proposed Statutory 
Notification of PTC System Failures 
(Form FRA F 6180.177), which is 
intended to implement only the 

temporary reporting requirement under 
49 U.S.C. 20157(j)(4). 

Finally, 49 U.S.C. 20157(j)(4) 
explicitly requires a railroad to provide 
in the notification ‘‘a description of the 
safety measures the affected railroad 
. . . has in place,’’ so the web-based 
Statutory Notification of PTC System 
Failures (Form FRA F 6180.177) 
contains a field for a host railroad to 
enter such information. FRA received 
no comments on this aspect of the 
proposed form. 

IV. Overview of Information Collection 
FRA will submit this ICR to OMB for 

regular clearance as required by the 
PRA. 

Type of Request: Revision of a 
currently approved information 
collection. 

Title: Positive Train Control and 
Other Signal Systems (including the 
Quarterly Positive Train Control 
Progress Report, the Annual Positive 
Train Control Progress Report, and the 
Statutory Notification of Positive Train 
Control System Failures).15 

OMB Control Number: 2130–0553. 
Form(s): FRA F 6180.165, FRA F 

6180.166, and FRA F 6180.177. 
Affected Public: Businesses. 
Frequency of Submission: On 

occasion (depending on the specific 
reporting requirement). 

Respondent Universe: 35 railroads 16 
(including 32 host railroads and 3 
tenant-only commuter railroads) for the 
Quarterly PTC Progress Report (Form 
FRA F 6180.165) and Annual PTC 
Progress Report (Form FRA F 6180.166); 
36 host railroads for the Statutory 
Notification of PTC System Failures 
(Form FRA F 6180.177); and varies for 
other information collections under 
OMB Control No. 2130–0553. 

Total Estimated Annual Responses: 
4,568,393. 

Total Estimated Annual Burden: 
68,373 hours. 

Total Estimated Annual Burden Hour 
Dollar Cost Equivalent: $5,533,356. 

Under 44 U.S.C. 3507(a) and 5 CFR 
1320.5(b) and 1320.8(b)(3)(vi), FRA 
informs all interested parties that it may 
not conduct or sponsor, and a 
respondent is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. 
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(Authority: 44 U.S.C. 3501–3520; 49 U.S.C. 
20157) 

Brett A. Jortland, 
Acting Chief Counsel. 
[FR Doc. 2020–05289 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–06–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2018–0114] 

Deepwater Port License Application: 
Texas Gulf Terminals Inc. 

AGENCY: Maritime Administration, U.S. 
Department of Transportation. 
ACTION: Notice of application 
withdrawal. 

SUMMARY: The Maritime Administration 
(MARAD) and the U.S. Coast Guard 
(USCG) announce the cancellation of all 
actions related to the processing of a 
license application for the proposed 
Texas Gulf Terminals Inc. (TGTI) 
deepwater port. The action announced 
here also includes cancellation of all 
activities related to the deepwater port 
application review and preparation of 
an Environmental Impact Statement that 
was announced on Friday, August 10, 
2018, in Federal Register Volume 83 
Number 39813 (Notice of Intent; Notice 
of Public Meeting; Request for 
Comments). The action is taken in 
response to the applicant’s decision to 
withdraw the application. 
DATES: The cancellation of all actions 
related to this deepwater port license 
application was effective March 6, 2020. 
ADDRESSES: The public docket for the 
TGTI deepwater port license application 
is maintained by the U.S. Department of 
Transportation, Docket Management 
Facility, West Building, Ground Floor, 
Room W12–140, 1200 New Jersey 
Avenue SE, Washington, DC 20590. The 
docket may be viewed electronically at 
www.regulations.gov under the docket 
number for this project, which is 
MARAD–2018–0114. The Federal 
Docket Management Facility’s telephone 
number is 202–366–9317 or 202–366– 
9826, the fax number is 202–493–2251. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Roddy Bachman, USCG, telephone: 
202–372–1451, email: 
Roddy.C.Bachman@uscg.mil; or Ms. 
Yvette Fields, MARAD, telephone: 202– 
366–0926, email: Yvette.Fields@dot.gov. 
SUPPLEMENTARY INFORMATION: On 
February 28, 2020, MARAD received 
notification from the applicant, TGTI, of 
the withdrawal of its application to 
own, construct, and operate an oil 
export deepwater port facility, located 

approximately 12.7 nautical miles off 
the coast of Corpus Christi, Texas in a 
water depth of approximately 93 feet. 
Consequently, MARAD has terminated 
all activities pertaining to TGTI’s 
deepwater port license application. All 
agency records and documents related 
to the TGTI deepwater port license 
application will be preserved and 
retained by MARAD and USCG. Further 
information pertaining to this 
application may be found in the public 
docket (see ADDRESSES). 
(Authority: 33 U.S.C. 1501 et seq., 49 CFR 
1.93(h)). 

Dated: March 11, 2020. 
By Order of the Maritime Administrator. 

T. Mitchell Hudson, Jr., 
Secretary, Maritime Administration. 
[FR Doc. 2020–05343 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2020–0019] 

Request for Comments on the 
Approval of a Previously Approved 
Information Collection: Approval of 
Underwriters for Marine Hull Insurance 

AGENCY: Maritime Administration, DOT. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Maritime Administration 
(MARAD) invites public comments on 
our intention to request the Office of 
Management and Budget (OMB) 
approval to renew an information 
collection. The information is needed in 
order for Maritime Administration 
officials to evaluate the underwriters 
and determine their suitability for 
providing marine hull insurance on 
Maritime Administration vessels. We 
are required to publish this notice in the 
Federal Register by the Paperwork 
Reduction Act of 1995. 
DATES: Comments must be submitted on 
or before May 15, 2020. 
ADDRESSES: You may submit comments 
[identified by Docket No. MARAD– 
2020–0019] through one of the 
following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Search using the 
above DOT docket number and follow 
the online instructions for submitting 
comments. 

• Fax: 1–202–493–2251. 
• Mail or Hand Delivery: Docket 

Management Facility, U.S. Department 
of Transportation, 1200 New Jersey 
Avenue SE, West Building, Room W12– 
140, Washington, DC 20590, between 9 

a.m. and 5 p.m., Monday through 
Friday, except on Federal holidays. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the Department’s 
performance; (b) the accuracy of the 
estimated burden; (c) ways for the 
Department to enhance the quality, 
utility and clarity of the information 
collection; and (d) ways that the burden 
could be minimized without reducing 
the quality of the collected information. 
The agency will summarize and/or 
include your comments in the request 
for OMB’s clearance of this information 
collection. 

FOR FURTHER INFORMATION CONTACT: 
Mike Yarrington, 202–366–1915, 
Director, Office of Marine Insurance, 
Maritime Administration, U.S. 
Department of Transportation, 1200 
New Jersey Avenue SE, Washington, DC 
20590. 

SUPPLEMENTARY INFORMATION: 
Title: Approval of Underwriters for 

Marine Hull Insurance. 
OMB Control Number: 2133–0517. 
Type of Request: Renewal of a 

previously approved collection. 
Abstract: This collection of 

information involves the approval of 
marine hull underwriters to insure 
Maritime Administration program 
vessels. Foreign and domestic 
applicants will be required to submit 
financial data upon which Maritime 
Administration approval would be 
based. 

Respondents: Marine insurance 
brokers and underwriters of marine 
insurance. 

Affected Public: Business or other for 
profit. 

Estimated Number of Respondents: 
66. 

Estimated Number of Responses: 66. 
Estimated Hours per Response: 1.35 

hours. 
Annual Estimated Total Annual 

Burden Hours: 49. 
Frequency of Response: Annually. 

(Authority: The Paperwork Reduction Act of 
1995; 44 U.S.C. Chapter 35, as amended; and 
49 CFR 1.93.) 

* * * * * 

Dated: March 11, 2020. 

By Order of the Maritime Administrator. 

T. Mitchell Hudson, Jr., 
Secretary, Maritime Administration. 
[FR Doc. 2020–05320 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–81–P 
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1 Pub. L. 115–141, div. L, tit. I, H.R. 1625 at 646 
(as enrolled Mar. 23, 2018). 

2 Pub. L. 114–113, div. L, tit. I, § 152, 129 Stat. 
2242, 2856. 

3 Pub. L. 115–141, div. L, tit. I, H.R. 1625 at 646 
(as enrolled Mar. 23, 2018). 

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary of 
Transportation 

Notice of Funding Opportunity for 
Letters of Interest for the RRIF Express 
Pilot Program Under the Railroad 
Rehabilitation & Improvement 
Financing Program 

AGENCY: Office of the Secretary of 
Transportation and U.S. Department of 
Transportation (the ‘‘DOT’’). 
ACTION: Notice of funding opportunity 

SUMMARY: This notice modifies the pilot 
Railroad Rehabilitation and 
Improvement Financing (‘‘RRIF’’) 
Express Program (‘‘RRIF Express’’) 
aimed at increasing access to the RRIF 
program by short line and regional 
railroads. Specifically, this notice: 

1. Clarifies dates and responsibilities 
of applicants who have submitted RRIF 
Express Letters of Interest between 
January 13, 2020 and the date of this 
notice (Section DATES) 

2. Offers an alternative to the current 
requirement for five years of audited 
financial statements, allowing for audits 
of the two most recent years’ financial 
statements. If this option is selected, 
applicants must produce five years of 
(non-audited) financial statements plus 
a self-certification from the applicant 
that they will provide the most recent 
two years of audited financial 
statements within 60 days of submitting 
the LOI and supporting materials 
(Section IV(iv)). 

3. Resets the 90-day application 
period to begin on the date that this 
revision is posted in the Federal 
Register (Section DATES) 

The original NOFO with 
modifications follows. 

The RRIF Express Program will be 
administered by the DOT’s National 
Surface Transportation and Innovative 
Finance Bureau (the ‘‘Build America 
Bureau’’ or ‘‘Bureau’’). The overall RRIF 
program finances development of 
railroad infrastructure, and is 
authorized to have up to $35 billion in 
outstanding principal amounts from 
direct loans and loan guarantees at any 
one time. 

The 2018 Consolidated 
Appropriations Act 1 appropriated $25 
million in budget authority to the DOT 
to cover the cost to the Federal 
Government (‘‘the Government’’) of 
RRIF credit assistance (Credit Risk 
Premium (‘‘CRP’’) Assistance or ‘‘CRP 
Assistance’’). Additionally, the 2016 

Consolidated Appropriations Act 2 and 
the 2018 Consolidated Appropriations 
Act 3 provided $1.96 million and 
$350,000, respectively (of which 
approximately $1 million remains 
available), to the DOT to fund certain 
expenses incurred by prospective RRIF 
borrowers in preparation of their 
applications for RRIF credit assistance 
(this approximately $1 million 
assistance, collectively, ‘‘Cost 
Assistance’’). Using existing authorities 
and these new budget authorities, the 
DOT has established the RRIF Express 
Program. 

Subject to the availability of funds, 
applicants accepted into the RRIF 
Express Program may benefit from two 
types of financial assistance: (a) Cost 
Assistance up to $100,000 per 
application to pay for a portion of the 
Bureau’s advisor expenses borne by 
applicants; and (b) for those applicants 
that ultimately receive RRIF credit 
assistance, CRP Assistance up to 5% of 
the final RRIF loan amount to offset the 
CRP paid by the borrower. Any costs 
beyond $100,000 and any CRP beyond 
5% would be paid by the prospective 
RRIF borrower. These funds will be 
made available to benefit applicants 
accepted into the RRIF Express Program 
on a first come, first served basis until 
each source of funding is expended or 
this notice is superseded by a new 
Notice of Funding Opportunity. Letters 
of Interest will be accepted in the order 
received and will be allocated cost 
assistance based on the date of 
acceptance into the pilot program. CRP 
assistance will be allocated in the order 
of financial close. For more information 
about potential financial assistance for 
RRIF Express applicants, see 
Supplementary Information: Section II. 
Funding of CRP and Cost Assistance. 

This notice solicits Letters of Interest 
from prospective RRIF borrowers 
seeking acceptance into the RRIF 
Express Program, establishes eligibility 
criteria and describes the process that 
prospective borrowers must follow 
when submitting Letters of Interest. 
DATES: Letters of Interest from 
prospective RRIF borrowers for the RRIF 
Express Program must be submitted 
during the following submission 
window: From March 16, 2020 to June 
15, 2020. 

Prospective RRIF borrowers that have 
previously submitted a Letter of Interest 
but that also seek acceptance into the 
RRIF Express Program should resubmit 
a Letter of Interest during the 

submission window above and follow 
the instructions below. Applicants who 
previously submitted Letters of Interest 
under the RRIF Express Notice of 
Funding Opportunity published on 
December 13, 2019 and whose Letters of 
Interest have not been returned as 
ineligible, do not have to re-apply. 

ADDRESSES: Applicants to the RRIF 
Express Program must use the latest 
version of the Letter of Interest form 
available on the Build America Bureau 
website: https://
www.transportation.gov/content/build- 
america-bureau (including applicants 
who have previously submitted Letters 
of Interest and who are now seeking 
participation in the RRIF Express 
Program). Letters of Interest must be 
submitted to the Build America Bureau 
via email at: RRIFexpress@dot.gov using 
the following subject line: ‘‘Letter of 
Interest for RRIF Express Program.’’ 
Submitters should receive a 
confirmation email, but are advised to 
request a return receipt to confirm 
transmission. Only Letters of Interest 
received via email at the above email 
address with the subject line listed 
above shall be deemed properly filed. 

FOR FURTHER INFORMATION CONTACT: For 
further information regarding this notice 
please contact William Resch via email 
at william.resch@dot.gov or via 
telephone at 202–366–2300. A TDD is 
available at 202–366–3993. 

SUPPLEMENTARY INFORMATION: RRIF 
Express pilot program information, 
including any additional resources, 
terms, conditions and requirements 
when they become available, can be 
found on the Build America Bureau 
website at: https://
www.transportation.gov/buildamerica/ 
rrif-express. For further information 
about the overall RRIF program in 
general, including details about the 
types of credit assistance available, 
eligibility requirements and the 
creditworthiness review process, please 
refer to the Build America Bureau Credit 
Programs Guide (‘‘Programs Guide),’’ 
available on the Build America Bureau 
website: https://
www.transportation.gov/buildamerica/ 
programs-services/tifia/program-guide. 

Table of Contents 

I. Background 
II. Funding of CRP Assistance and Cost 

Assistance 
III. Eligibility Requirements for RRIF Credit 

Assistance 
IV. Eligibility Criteria for the RRIF Express 

Program 
V. Letter of Interest Process and Review and 

Next Steps 
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4 Public Law 105–178, § 7203, 112 Stat. 107, 471. 
5 Public Law 109–59, § 9003, 119 Stat. 1144, 1921. 
6 Public Law 110–432, § 701(e), 122 Stat. 4848, 

4906. 
7 Public Law 114–94, Subtitle F, 129 Stat. 1312, 

1693. 
8 Public Law 115–141, div. L, tit. I, H.R. 1625 at 

646 (as enrolled Mar. 23, 2018). 

9 Public Law 114–113, div. L, tit. I, § 152, 129 
Stat. 2242, 2856. 

10 Public Law 115–141, div. L, tit. I, H.R. 1625 at 
646 (as enrolled Mar. 23, 2018). 

I. Background 
The Transportation Equity Act for the 

21st Century,4 established the RRIF 
program, authorizing the DOT to 
provide credit assistance in the form of 
direct loans and loan guarantees to 
public and private applicants for 
eligible railroad projects. The RRIF 
program is a DOT program and final 
approval of credit assistance is reserved 
for the Secretary of the DOT. The 2005 
Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users; 5 the Rail Safety Improvement 
Act of 2008; 6 and the 2015 Fixing 
America’s Surface Transportation Act 7 
(the ‘‘FAST Act’’) each made a number 
of changes to the RRIF program. In 
addition, the FAST Act authorized the 
creation of the Bureau to consolidate 
administration of certain DOT credit 
and grant programs, including the RRIF 
program. 

II. Funding of CRP Assistance and Cost 
Assistance 

Through the RRIF program, the DOT 
is authorized to have, at any one time, 
up to $35 billion in unpaid principal 
amounts of obligations under direct 
loans and loan guarantees to finance 
development of railroad infrastructure. 

CRP Assistance 
Prior to the 2018 Consolidated 

Appropriations Act, the RRIF program 
did not have an appropriation of budget 
authority to pay the cost to the 
Government of providing RRIF credit 
assistance. As a result, the RRIF 
borrower or a third party was required 
to bear this cost through the payment of 
a CRP. The 2018 Consolidated 
Appropriations Act 8 provided $25 
million to the DOT to cover the cost to 
the Government of RRIF credit 
assistance. The DOT will use this 
funding to pay or offset the CRP (up to 
5% of the RRIF loan amount) payable by 
participants in the RRIF Express 
Program, until this funding is expended 
or this notice is superseded by a new 
Notice of Funding Opportunity. 

Cost Assistance 
As described in the Programs Guide, 

RRIF borrowers are required to pay (or 
reimburse the DOT) for costs incurred 
by the Bureau in connection with the 
review of Letters of Interest and 
applications for RRIF credit assistance. 

The 2016 Consolidated Appropriations 
Act 9 and the 2018 Consolidated 
Appropriations Act 10 collectively 
provided $2.31 million to the DOT to be 
used to fund expenses incurred by 
prospective RRIF borrowers in 
preparation to apply for RRIF credit 
assistance. A portion of these funds 
have already been allocated for prior 
RRIF projects. The DOT is reserving 
approximately $1 million of remaining 
funds from these appropriations to 
offset the cost of DOT advisors (up to 
$100,000 per application) that would be 
payable by participants in the RRIF 
Express Program, until this funding is 
expended or this notice is superseded 
by a new Notice of Funding 
Opportunity. 

III. Eligibility Requirements for RRIF 
Credit Assistance 

The RRIF statute and implementing 
rules set forth eligibility requirements 
for applicants and projects. These 
requirements as well as other applicable 
federal requirements are described in 
detail in the Programs Guide and apply 
to all applicants and projects, including 
those seeking acceptance into the RRIF 
Express Program. In addition, for 
prospective borrowers seeking RRIF 
Express Program benefits, the 
requirements set forth in section IV 
(Eligibility Criteria for the RRIF Express 
Program) of this notice also apply. 

IV. Eligibility Criteria for the RRIF 
Express Program 

The DOT has identified the following 
strategic objectives for the RRIF Express 
Program: Encouraging increased 
utilization of RRIF credit assistance by 
Class II and Class III railroads; reducing 
transaction costs for Class II and Class 
III railroads; and streamlining the 
underwriting process for Class II and 
Class III railroads. These priorities are 
reflected in the eligibility criteria below. 
Generally, projects most suitable for the 
RRIF Express Program are rail line 
modernization projects where the 
borrower has a well-documented 
financial history and easily identified 
revenue stream(s) for loan repayment. 

To differentiate among Letters of 
Interest received for projects under this 
notice of funding opportunity, the DOT 
will consider whether the project 
satisfies the following eligibility criteria 
as demonstrated by the Letter of 
Interest: 

(i) Applicant: The applicant must be 
a Class II railroad, a Class III railroad, 

or a joint venture with a Class II or III 
railroad. 

(ii) Project Size: The project must 
have eligible project costs of $50 million 
or less. 

(iii) Project Scope: The project scope, 
as described in Section B4 of the Letter 
of Interest, must be limited to the 
activities below: 

(a) Track improvement predominantly 
within existing railroad right-of-way, 
including stabilizing embankments, 
installing or reinstalling track, re- 
grading, replacing rail, ties, slabs and 
ballast, installing, maintaining, or 
restoring drainage ditches, cleaning 
ballast, constructing minor curve 
realignments, improving or replacing 
interlockings, improving grade crossings 
and warning devices, and the 
installation of ancillary equipment such 
as for communication, signals and train 
control; 

(b) Bridge rehabilitation, including 
reconstruction or replacement, the 
rehabilitation of the rail elements of 
docks or piers for the purposes of 
intermodal transfers, and the 
construction of bridges, culverts, or 
grade separation projects that are 
predominantly within existing right-of- 
way and that do not involve extensive 
in-water construction activities, such as 
projects replacing bridge components 
including stringers, caps, piles, or 
decks, the construction of roadway 
overpasses to replace at-grade crossings, 
construction or reconstruction of 
approaches or embankments to bridges, 
or construction or replacement of short 
span bridges; 

(c) Rolling stock acquisition including 
locomotives, passenger coaches, freight 
cars, trainsets, and construction, 
maintenance or inspection equipment; 

(d) Planning and design related to the 
project activities included under items 
(a)–(c) above; 

(e) Refinancing of non-federal debt 
(incurred at least three years prior to 
March 16, 2020 and for the purpose of 
one or more of the activities listed in 45 
U.S.C. 822(b)(1)(A) or (C). Refinancing is 
limited to up to 40% of the final RRIF 
loan amount. Letters of Interest 
including refinancing must demonstrate 
with specificity in Section D5 how the 
refinancing would improve the 
creditworthiness of the applicant and 
document how such improvement 
would facilitate the activities referenced 
in items (a)–(c) above and would 
increase the applicant’s ability to repay 
a RRIF loan and the overall financial 
health of the applicant. 

(iv) Applicant Financial History and 
Projections: Attachment D–1 of the 
Letter of Interest must include audited 
financial statements (by a qualified third 
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11 See https://www.cdfifund.gov/Pages/ 
Opportunity-Zones.aspx for more information on 
Opportunity Zones. 

party, e.g., a certified public accountant) 
for the two (2) most recent consecutive 
years preceding the year of application 
and that have no significant unresolved 
findings (e.g. fiscal years 2018 and 
2019). Interim unaudited financial 
statements may be submitted with a 
letter pledging to provide these audited 
statements within 60 days of submitting 
of the LOI and supporting materials. 
Failure to provide the audited financial 
statements within 60 days will 
disqualify the LOI. Applicants choosing 
this option must still provide unaudited 
financial statements for the previous 
five years and prospective financial 
projections (pro-forma) for the term of 
the loan. 

(v) Collateral: If collateral will be 
pledged for the RRIF loan, Section D9 of 
the Letter of Interest must be supported 
with an independent appraisal of the 
collateral that must have been 
completed within the past 12 months 
preceding submission of an LOI. Section 
D9 of the Letter of Interest must 
demonstrate that the collateral will be 
unencumbered at time of closing, 
including a description of any lien 
release process that would occur prior 
to closing on the RRIF loan to render 
currently pledged collateral 
unencumbered. 

(vi) Environmental Clearance: Section 
B6 and Attachment B–6 of the Letter of 
Interest must demonstrate that either 
NEPA review is complete or the project 
qualifies for a Categorical Exclusion 
under NEPA, in which case Attachment 
B–6 must include a completed Federal 
Railroad Administration Categorical 
Exclusion worksheet with its Letter of 
Interest. For projects involving 
replacement of existing railroad bridges, 
supporting documentation must be 
provided that assesses the eligibility of 
the bridge for listing in the National 
Register of Historic Places and 
addressing compliance with Section 106 
of the National Historic Preservation 
Act. 

(vii) Domestic Preference: Section 
B4(a) of the Letter of Interest must 
demonstrate that the steel, iron, and 
manufactured goods used in the project 
will be produced in the United States in 
accordance with the Federal Railroad 
Administration ‘‘RRIF Buy America’’ 
policy, which follows 49 U.S.C. 
24405(a). Projects that require a waiver 
are not eligible for the RRIF Express 
Program, however, prospective 
borrowers can seek a loan from the 
overall RRIF program for projects that 
require a waiver. 

(viii) Project Readiness: Section B4(c) 
of the Letter of Interest must 
demonstrate the prospective borrower’s 
ability to commence the contracting 

process for construction of the project 
(e.g., issuance of a final RFP) by not 
later than 90 days after the date on 
which a RRIF credit instrument is 
obligated for the project. 

V. Letter of Interest Process and Review 
and Next Steps 

A. Submission of Letters of Interest 
All prospective borrowers seeking 

acceptance into the RRIF Express 
Program should submit a Letter of 
Interest following the instructions 
described in this notice of funding 
opportunity. The Letter of Interest 
should be annotated with ‘‘RRIF 
EXPRESS’’ immediately following the 
Applicant Name in the Summary 
Information section on page one of the 
Letter of Interest. The Letter of Interest 
must, among other things: 

(i) Describe the project and its 
components, location, and purpose in 
Section B, and include as Attachment 
B–2 the project budget organized 
according to construction elements from 
preliminary engineering estimates, and 
including costs as appropriate for 
property, vehicles, professional services, 
allocated and unallocated contingency, 
and finance charges; 

(ii) Outline the proposed financial 
plan in Section C, and include the 
financial model, that addresses such 
aspects as model assumptions, annual 
cash flows, balance sheets, income 
statements and repayment schedules for 
the duration of the loan, as well as 
coverage ratios and debt metrics. The 
model should allow reviewers the 
flexibility to evaluate scenarios in the 
native spreadsheet (Microsoft Excel, or 
equivalent) format and be included in 
the application as Attachment C–1; 

(iii) Provide information regarding 
satisfaction of other statutory eligibility 
requirements of the RRIF credit 
program; and 

(iv) Provide information regarding 
satisfaction of the RRIF Express Program 
eligibility criteria (as described in 
Section IV above). 

Prospective RRIF Express borrowers 
should describe in Letter of Interest 
Section D8 if the project will (1) 
decrease transportation costs and 
improve access, especially for rural 
communities or communities in 
Opportunity Zones,11 through reliable 
and timely access to employment 
centers and job opportunities; (2) 
improve long-term efficiency, reliability 
or costs in the movement of workers or 
goods; (3) increase the economic 
productivity of land, capital, or labor, 

including assets in Opportunity Zones; 
(4) result in long-term job creation and 
other economic opportunities; or (5) 
help the United States compete in a 
global economy by facilitating efficient 
and reliable freight movement. Projects 
that bridge gaps in service in rural areas, 
and projects that attract private 
economic development, all support 
local or regional economic 
competitiveness. 

Letters of Interest must be submitted 
using the latest form on the Build 
America Bureau website: https://
www.transportation.gov/content/build- 
america-bureau. Other RRIF Express 
pilot program information including any 
additional terms, conditions, and 
requirements can be found on the Build 
America Bureau website at: https://
www.transportation.gov/buildamerica/ 
rrif-express. The Bureau may contact a 
prospective borrower for clarification of 
specific information included in the 
Letter of Interest. The Bureau will 
review all Letters of Interest properly 
filed and received in the submission 
time window provided herein. 

B. Review and Evaluation 

Each Letter of Interest that is properly 
filed and received will be evaluated for 
completeness and eligibility for the 
RRIF Express Program using the criteria 
in this notice. This initial step of the 
review process will include (1) an 
evaluation as to whether the proposed 
project and applicant satisfy RRIF 
statutory eligibility requirements, and 
(2) an evaluation as to whether the 
proposed project and applicant satisfy 
the RRIF Express Program eligibility 
criteria. 

The Letters of Interest determined to 
be eligible for the RRIF Express Program 
will then be advanced to the Bureau’s 
creditworthiness review process, which 
is an in-depth creditworthiness review 
of the project sponsor and the revenue 
stream proposed to repay the RRIF 
credit assistance as described in the 
Programs Guide. The Secretary reserves 
the right to limit the number of 
applications from a single entity or 
subordinates of a single parent or 
holding company. Prospective RRIF 
borrowers whose RRIF Express Program 
Letters of Interest are determined to be 
ineligible, but whose projects are 
otherwise statutorily eligible for 
standard RRIF credit assistance, have 
the option to be considered under the 
overall RRIF program. 
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1 On December 12, 2019, the OCC published a 60- 
day notice for this information collection, 84 FR 
68012. 

Issued in Washington, DC, on March 10, 
2020. 
Morteza Farajian, 
Executive Director, The Build America 
Bureau. 
[FR Doc. 2020–05282 Filed 3–13–20; 8:45 am] 

BILLING CODE 4910–9X–P 

DEPARTMENT OF THE TREASURY 

Office of the Comptroller of the 
Currency 

Agency Information Collection 
Activities: Information Collection 
Renewal; Submission for OMB Review; 
Guidance on Sound Incentive 
Compensation Policies 

AGENCY: Office of the Comptroller of the 
Currency (OCC), Treasury. 
ACTION: Notice and request for 
comment. 

SUMMARY: The OCC, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on the renewal of an 
information collection as required by 
the Paperwork Reduction Act of 1995 
(PRA). An agency may not conduct or 
sponsor, and a respondent is not 
required to respond to, an information 
collection unless it displays a currently 
valid Office of Management and Budget 
(OMB) control number. The OCC is 
soliciting comment concerning renewal 
of an information collection titled, 
‘‘Guidance on Sound Incentive 
Compensation Policies.’’ The OCC also 
is giving notice that it has sent the 
collection to OMB for review. 
DATES: Written comments should be 
submitted by April 15, 2020. 
ADDRESSES: Commenters are encouraged 
to submit comments by email, if 
possible. You may submit comments by 
any of the following methods: 

• Email: prainfo@occ.treas.gov. 
• Mail: Chief Counsel’s Office, 

Attention: Comment Processing, 1557– 
0245, Office of the Comptroller of the 
Currency, 400 7th Street SW, Suite 3E– 
218, Washington, DC 20219. 

• Hand Delivery/Courier: 400 7th 
Street SW, Suite 3E–218, Washington, 
DC 20219. 

• Fax: (571) 465–4326. 
Instructions: You must include 

‘‘OCC’’ as the agency name and ‘‘1557– 
0245’’ in your comment. In general, the 
OCC will publish comments on 
www.reginfo.gov without change, 
including any business or personal 
information provided, such as name and 
address information, email addresses, or 

phone numbers. Comments received, 
including attachments and other 
supporting materials, are part of the 
public record and subject to public 
disclosure. Do not include any 
information in your comment or 
supporting materials that you consider 
confidential or inappropriate for public 
disclosure. 

Additionally, please send a copy of 
your comments by mail to: OCC Desk 
Officer, 1557–0245, U.S. Office of 
Management and Budget, 725 17th 
Street NW, #10235, Washington, DC 
20503 or by email to oira_submission@
omb.eop.gov. 

You may review comments and other 
related materials that pertain to this 
information collection 1 following the 
close of the 30-day comment period for 
this notice by any of the following 
methods: 

• Viewing Comments Electronically: 
Go to www.reginfo.gov. Click on the 
‘‘Information Collection Review’’ tab. 
Underneath the ‘‘Currently under 
Review’’ section heading, from the drop- 
down menu select ‘‘Department of 
Treasury’’ and then click ‘‘submit.’’ This 
information collection can be located by 
searching by OMB control number 
‘‘1557–0245’’ or ‘‘Guidance on Sound 
Incentive Compensation Policies.’’ 
Upon finding the appropriate 
information collection, click on the 
related ‘‘ICR Reference Number.’’ On the 
next screen, select ‘‘View Supporting 
Statement and Other Documents’’ and 
then click on the link to any comment 
listed at the bottom of the screen. 

• For assistance in navigating 
www.reginfo.gov, please contact the 
Regulatory Information Service Center 
at (202) 482–7340. 

• Viewing Comments Personally: You 
may personally inspect comments at the 
OCC, 400 7th Street SW, Washington, 
DC. For security reasons, the OCC 
requires that visitors make an 
appointment to inspect comments. You 
may do so by calling (202) 649–6700 or, 
for persons who are deaf or hearing 
impaired, TTY, (202) 649–5597. Upon 
arrival, visitors will be required to 
present valid government-issued photo 
identification and submit to security 
screening in order to inspect comments. 
FOR FURTHER INFORMATION CONTACT: 
Shaquita Merritt, OCC Clearance 
Officer, (202) 649–5490 or, for persons 
who are deaf or hearing impaired, TTY, 
(202) 649–5597, Chief Counsel’s Office, 
Office of the Comptroller of the 
Currency, 400 7th Street SW, 
Washington, DC 20219. 

SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501 et seq.), Federal 
agencies must obtain approval from 
OMB for each collection of information 
that they conduct or sponsor. 
‘‘Collection of information’’ is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) to include agency requests or 
requirements that members of the public 
submit reports, keep records, or provide 
information to a third party. The OCC 
asks OMB to renew its approval of the 
collection of information in this notice. 
The requirements of this collection have 
not changed. 

Title: Guidance on Sound Incentive 
Compensation Policies. 

OMB Number: 1557–0245. 
Description: Under the guidance, each 

large national bank and Federal savings 
association should: (i) Have policies and 
procedures that identify and describe 
the role(s) of the personnel and units 
authorized to be involved in the design, 
implementation, and monitoring of 
incentive compensation arrangements, 
identify the source of significant risk- 
related inputs into these processes and 
establish appropriate controls governing 
the development and approval of these 
inputs to help ensure their integrity, and 
identify the individual(s) and unit(s) 
whose approval is necessary for the 
establishment of new incentive 
compensation arrangements or 
modification of incentive compensation 
arrangements; (ii) have any material 
exceptions or adjustments to the 
incentive compensation arrangements 
established for senior executives 
approved and documented by its board 
of directors; and (iii) have its board of 
directors receive and review, on an 
annual or more frequent basis, an 
assessment by management of the 
effectiveness of the design and 
operation of the organization’s incentive 
compensation system in providing risk- 
taking incentives that are consistent 
with the organization’s safety and 
soundness. Application of the guidance 
to banking organizations will vary with 
their size and complexity, and 
monitoring methods for small banks are 
not directly tied to these three policies 
and procedures. In addition, the 
guidance states that all banks should 
create and maintain sufficient 
documentation to permit an audit of the 
organization’s processes for developing 
and administering incentive 
compensation arrangements. 

Type of Review: Regular. 
Affected Public: Business or other for- 

profit. 
Estimated Number of Respondents: 41 

large banks; 1,105 small banks. 
Total Annual Burden: 35,330 hours. 

This estimate has been adjusted from 
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1 On December 12, 2019, the OCC published a 60- 
day notice for this information collection, 84 FR 
68010. 

2 12 CFR part 215. 
3 12 CFR part 223. 
4 12 U.S.C. 371c, 371c–1, 375a, and 375b. In 

addition, section 11 of the Home Owners’ Loan Act, 
12 U.S.C. 1468, includes certain restrictions on 
transactions with affiliates that are not included in 
FRA section 23A. 

the estimate in the 60-day notice to 
reflect that the requirement that banks 
should create and maintain sufficient 
documentation to permit an audit of the 
organization’s processes for developing 
and administering incentive 
compensation arrangements applies to 
all banks. 

Frequency of Response: Annually. On 
December 12, 2019, the OCC published 
a notice for 60 days of comment 
concerning this collection, 84 FR 68012. 
No comments were received. Comments 
continue to be invited on: (a) Whether 
the collection of information is 
necessary for the proper performance of 
the functions of the OCC, including 
whether the information has practical 
utility; (b) The accuracy of the OCC’s 
estimate of the information collection 
burden; (c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; (d) Ways to minimize the 
burden of the collection on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; and (e) 
Estimates of capital or startup costs and 
costs of operation, maintenance, and 
purchase of services to provide 
information. 

Dated: March 10, 2020. 
Theodore J. Dowd, 
Deputy Chief Counsel, Office of the 
Comptroller of the Currency. 
[FR Doc. 2020–05329 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–33–P 

DEPARTMENT OF THE TREASURY 

Office of the Comptroller of the 
Currency 

Agency Information Collection 
Activities: Information Collection 
Renewal; Submission for OMB Review; 
Extensions of Credit to Insiders and 
Transactions With Affiliates 

AGENCY: Office of the Comptroller of the 
Currency (OCC), Treasury. 
ACTION: Notice and request for comment. 

SUMMARY: The OCC, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on a continuing information 
collection, as required by the Paperwork 
Reduction Act of 1995 (PRA). In 
accordance with the requirements of the 
PRA, the OCC may not conduct or 
sponsor, and the respondent is not 
required to respond to, an information 
collection unless it displays a currently 
valid Office of Management and Budget 
(OMB) control number. The OCC is 

soliciting comment concerning its 
information collection titled, 
‘‘Extensions of Credit to Insiders and 
Transactions with Affiliates.’’ The OCC 
also is giving notice that it has sent the 
collection to OMB for review. 
DATES: You should submit comments by 
April 15, 2020. 
ADDRESSES: Commenters are encouraged 
to submit comments by email, if 
possible. You may submit comments by 
any of the following methods: 

• Email: prainfo@occ.treas.gov. 
• Mail: Chief Counsel’s Office, 

Attention: Comment Processing, 1557– 
0336, Office of the Comptroller of the 
Currency, 400 7th Street SW, Suite 3E– 
218, Washington, DC 20219. 

• Hand Delivery/Courier: 400 7th 
Street SW, Suite 3E–218, Washington, 
DC 20219. 

• Fax: (571) 465–4326. 
Instructions: You must include 

‘‘OCC’’ as the agency name and ‘‘1557– 
0336’’ in your comment. In general, the 
OCC will publish comments on 
www.reginfo.gov without change, 
including any business or personal 
information provided, such as name and 
address information, email addresses, or 
phone numbers. Comments received, 
including attachments and other 
supporting materials, are part of the 
public record and subject to public 
disclosure. Do not include any 
information in your comment or 
supporting materials that you consider 
confidential or inappropriate for public 
disclosure. 

Additionally, please send a copy of 
your comments by mail to: OCC Desk 
Officer, 1557–0336, U.S. Office of 
Management and Budget, 725 17th 
Street NW, #10235, Washington, DC 
20503 or by email to oira_submission@
omb.eop.gov. 

You may review comments and other 
related materials that pertain to this 
information collection 1 following the 
close of the 30-day comment period for 
this notice by any of the following 
methods: 

• Viewing Comments Electronically: 
Go to www.reginfo.gov. Click on the 
‘‘Information Collection Review’’ tab. 
Underneath the ‘‘Currently under 
Review’’ section heading, from the drop- 
down menu select ‘‘Department of 
Treasury’’ and then click ‘‘submit.’’ This 
information collection can be located by 
searching by OMB control number 
‘‘1557–0336’’ or ‘‘Extensions of Credit to 
Insiders and Transactions with 
Affiliates.’’ Upon finding the 
appropriate information collection, click 

on the related ‘‘ICR Reference Number.’’ 
On the next screen, select ‘‘View 
Supporting Statement and Other 
Documents’’ and then click on the link 
to any comment listed at the bottom of 
the screen. 

• For assistance in navigating 
www.reginfo.gov, please contact the 
Regulatory Information Service Center 
at (202) 482–7340. 

• Viewing Comments Personally: You 
may personally inspect comments at the 
OCC, 400 7th Street SW, Washington, 
DC. For security reasons, the OCC 
requires that visitors make an 
appointment to inspect comments. You 
may do so by calling (202) 649–6700 or, 
for persons who are deaf or hearing 
impaired, TTY, (202) 649–5597. Upon 
arrival, visitors will be required to 
present valid government-issued photo 
identification and submit to security 
screening in order to inspect comments. 
FOR FURTHER INFORMATION CONTACT: 
Shaquita Merritt, OCC Clearance 
Officer, (202) 649–5490, for persons 
who are deaf or hearing impaired, TTY, 
(202) 649–5597, Chief Counsel’s Office, 
Office of the Comptroller of the 
Currency, 400 7th Street SW, Suite 3E– 
218, Washington, DC 20219. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501 et seq.), Federal 
agencies must obtain approval from the 
OMB for each collection of information 
that they conduct or sponsor. 
‘‘Collection of information’’ is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) to include agency requests or 
requirements that members of the public 
submit reports, keep records, or provide 
information to a third party. OCC asks 
that OMB extend its approval of the 
information collection contained in this 
document. 

Title: Extensions of Credit to Insiders 
and Transactions with Affiliates. 

OMB Control No.: 1557–0336. 
Description: National banks and 

Federal savings associations must 
comply with rules of the Federal 
Reserve Board (Board) regarding 
extensions of credit to insiders 
(Regulation O) 2 and transactions with 
affiliates (Regulation W),3 which 
implement section 22 and sections 23A 
and 23B, respectively, of the Federal 
Reserve Act (FRA).4 Twelve CFR part 31 
addresses these transactions for national 
banks and Federal savings associations. 
Specifically, 12 CFR 31.2 requires 
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5 12 U.S.C. 1468. 
6 See section 608(a)(4)(A)(iv) of the Dodd-Frank 

Act (exemptive authority for national banks) and 
section 608(c) of the Dodd-Frank Act (exemptive 
authority for Federal savings associations). 

national banks and Federal savings 
associations to comply with Regulation 
O, and 12 CFR 31.3 requires national 
banks and Federal savings associations 
to comply with Regulation W. Appendix 
A to part 31 provides interpretive 
guidance on the application of 
Regulation W to deposits between 
affiliated banks. Appendix B to part 31 
provides a comparison of selected 
provisions of parts 32 and 215. Both 
national banks and Federal savings 
associations must comply with 
Regulation O and Regulation W. 

Section 31.3(c) implements the 
statutory standards for authorizing an 
exemption from section 23A of the FRA 
or section 11 of the Home Owners’ Loan 
Act (HOLA) 5 in accordance with 
section 608 of the Dodd Frank Wall 
Street Reform and Consumer Protection 
Act (Dodd-Frank Act). Section 608, 
which became effective on July 21, 
2012, amends section 23A of the FRA 
and section 11 of the HOLA to authorize 
the OCC to exempt, by order, a 
transaction of a national bank or Federal 
savings association, respectively, from 
the affiliate transaction requirements of 
section 23A and section 11 of the HOLA 
if: (1) The OCC and the Board jointly 
find the exemption to be in the public 
interest and consistent with the 
purposes of section 23A or section 11, 
and (2) within 60 days of receiving 
notice of such finding, the Federal 
Deposit Insurance Corporation does not 
object in writing to the finding. Such 
objection would be based on a 
determination that the exemption 
presents an unacceptable risk to the 
Deposit Insurance Fund.6 

Section 31.3(d) sets forth procedures 
that a national bank and Federal savings 
association must follow to request such 
exemptions. These procedures are 
modeled after the Board’s procedures in 
Regulation W. A national bank or 
Federal savings association may request 
an exemption from the requirements of 
section 23A or section 11 of the HOLA, 
as applicable, and 12 CFR part 223 for 
a national bank or Federal savings 
association by submitting a written 
request to the Deputy Comptroller for 
Licensing with a copy to the appropriate 
Federal Reserve Bank. Such a request 
must: 

(1) Describe in detail the transaction 
or relationship for which the national 
bank or Federal savings association 
seeks exemption; 

(2) Explain why the OCC should 
exempt the transaction or relationship; 

(3) Explain how the exemption would 
be in the public interest and consistent 
with the purposes of section 23A or 
section 11 of the HOLA, as applicable; 
and 

(4) Explain why the exemption does 
not present an unacceptable risk to the 
Deposit Insurance Fund. 

Type of Review: Regular. 
Affected Public: Businesses or other 

for-profit. 
Estimated Number of Respondents: 1. 
Estimated Frequency of Response: On 

occasion. 
Estimated Total Annual Burden: 10 

hours. 
On December 12, 2019, the OCC 

published a notice for 60 days of 
comment concerning this collection, 84 
FR 68010. No comments were received. 
Comments continue to be invited on: 

(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
OCC, including whether the information 
has practical utility; 

(b) The accuracy of the OCC’s 
estimate of the burden of the collection 
of information; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; 

(d) Ways to minimize the burden of 
the collection on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and 

(e) Estimates of capital or start-up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Dated: March 10, 2020. 
Theodore J. Dowd, 
Deputy Chief Counsel, Office of the 
Comptroller of the Currency. 
[FR Doc. 2020–05328 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–33–P 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Notice of OFAC Sanctions Actions 

AGENCY: Office of Foreign Assets 
Control, Department of the Treasury. 
ACTION: Notice. 

SUMMARY: The U.S. Department of the 
Treasury’s Office of Foreign Assets 
Control (OFAC) is publishing updates to 
the identifying information of three 
entities currently included on OFAC’s 
list of Specially Designated Nationals 
and Blocked Persons. 
DATES: See SUPPLEMENTARY INFORMATION 
section for the date on which the 
updates become effective. 

FOR FURTHER INFORMATION CONTACT: 
OFAC: Associate Director for Global 
Targeting, tel.: 202–622–2420; Assistant 
Director for Licensing, tel.: 202–622– 
2480; Assistant Director for Regulatory 
Affairs, tel.: 202–622–4855; or Assistant 
Director for Sanctions Compliance & 
Evaluation, tel.: 202–622–2490. 
SUPPLEMENTARY INFORMATION: 

Electronic Availability 
The Specially Designated Nationals 

and Blocked Persons List (SDN List) and 
additional information concerning 
OFAC sanctions programs are available 
on OFAC’s website (https://
www.treasury.gov/ofac). 

Notice of OFAC Actions 
On March 11, 2020, OFAC updated 

the SDN List for the following entities, 
whose property and interests in 
property continue to be blocked under 
the Foreign Narcotics Kingpin 
Designation Act. 

Entities 

1. COMERCIALIZADORA TRADE CLEAR, 
S.A. DE C.V. (a.k.a. BAKE AND KITCHEN), 
Av. Naciones Unidas 6875, Zapopan, Jalisco 
45017, Mexico; Patria No. 1347–1, Col. 
Mirador del Sol, Zapopan, Jalisco CP 45054, 
Mexico; website www.bakeandkitchen.com; 
R.F.C. CTC140807HHA (Mexico) [SDNTK] 

2. LAS FLORES CABANAS (a.k.a. 
CABANAS LAS FLORES; n.k.a. CABANAS 
LA LOMA), Km 5.4 Carretera Tapalpa—San 
Gabriel, Tapalpa, Jalisco 49340, Mexico; 
website www.cabanaslasflores.com [SDNTK] 

3. OPERADORA LOS FAMOSOS, S.A. DE 
C.V. (a.k.a. KENZO SUSHI; a.k.a. 
OPERADORA LOS FAMOSOS, S.A.P.I. DE 
C.V.), Calle Ottawa #1568 T, Plaza Fusion 
Galerias, Colonia Providencia, Guadalajara, 
Jalisco, Mexico; Av. Providencia 1568, 
Providencia, Guadalajara, Jalisco 44630, 
Mexico; website www.kenzosushi.mx; R.F.C. 
OFA101214KG1 (Mexico) [SDNTK] 

The listings for these entities now appear 
as follows: 

1. COMERCIALIZADORA TRADE CLEAR, 
S.A. DE C.V. (a.k.a. BAKE AND KITCHEN), 
Av. Naciones Unidas 6875, Zapopan, Jalisco 
45017, Mexico; Patria No. 1347–1, Col. 
Mirador del Sol, Zapopan, Jalisco CP 45054, 
Mexico; Av. Lopez Mateos Nte 1133, Plaza 
Midtown, Guadalajara, Jalisco, Mexico; 
website www.bakeandkitchen.com; R.F.C. 
CTC140807HHA (Mexico) [SDNTK] 

2. LAS FLORES CABANAS (a.k.a. 
CABANAS LAS FLORES; n.k.a. CABANAS 
LA LOMA; n.k.a. CABANAS LA LOMA EN 
RENTA; n.k.a. CABANAS LA LOMA 
TAPALPA), Km 5.4 Carretera Tapalpa—San 
Gabriel, Tapalpa, Jalisco 49340, Mexico; 
website www.cabanaslasflores.com; alt. 
Website www.cabanaslalomatapalpa.com 
[SDNTK] 

3. OPERADORA LOS FAMOSOS, S.A. DE 
C.V. (a.k.a. KENZO SUSHI; a.k.a. 
OPERADORA LOS FAMOSOS, S.A.P.I. DE 
C.V.), Calle Ottawa #1568 T, Plaza Fusion 
Galerias, Colonia Providencia, Guadalajara, 
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Jalisco, Mexico; Av. Providencia 1568, 
Providencia, Guadalajara, Jalisco 44630, 
Mexico; Av. Real Acueducto #360 Int 1–A, 
Zapopan, Jalisco, Mexico; website 
www.kenzosushi.mx; R.F.C. OFA101214KG1 
(Mexico) [SDNTK] 

Dated: March 11, 2020. 
Gregory T. Gatjanis, 
Associate Director, Office of Global Targeting. 
[FR Doc. 2020–05300 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–AL–P 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Notice of OFAC Sanctions Actions 

AGENCY: Office of Foreign Assets 
Control, Department of the Treasury. 
ACTION: Notice. 

SUMMARY: The U.S. Department of the 
Treasury’s Office of Foreign Assets 
Control (OFAC) is publishing the names 
of persons that have been placed on 
OFAC’s Specially Designated Nationals 
and Blocked Persons List based on 
OFAC’s determination that one or more 
applicable legal criteria were satisfied. 
All property and interests in property 
subject to U.S. jurisdiction of these 
persons are blocked, and U.S. persons 
are generally prohibited from engaging 
in transactions with them. 
DATES: See SUPPLEMENTARY INFORMATION 
section for the date that sanctions 
become effective. 
FOR FURTHER INFORMATION CONTACT: 
OFAC: Associate Director for Global 
Targeting, tel.: 202–622–2420; Assistant 
Director for Licensing, tel.: 202–622– 
2480; Assistant Director for Regulatory 
Affairs, tel.: 202–622–4855; or Assistant 
Director for Sanctions Compliance & 
Evaluation, tel.: 202–622–2490. 
SUPPLEMENTARY INFORMATION: 

Electronic Availability 
The Specially Designated Nationals 

and Blocked Persons List (SDN List) and 
additional information concerning 
OFAC sanctions programs are available 
on OFAC’s website (https://
www.treasury.gov/ofac). 

Notice of OFAC Actions 
On March 11, 2020, OFAC 

determined that the property and 
interests in property subject to U.S. 
jurisdiction of the following persons are 
blocked under the relevant sanctions 
authorities listed below. 

Entities: 

1. CORPORATIVO SUSHI PROVI S. DE 
R.L. DE C.V., Ottawa #1568 Int 4 y 5, Col. 
Providencia 1A, 2A y 3A, Guadalajara, 
Jalisco, Mexico; R.F.C. CSP–180321–823 

(Mexico) [SDNTK]. Designated pursuant to 
section 805(b)(3) of the Foreign Narcotics 
Kingpin Designation Act (Kingpin Act), 21 
U.S.C. 1904(b)(3), for being owned, 
controlled, or directed by, or acting for or on 
behalf of, KENZO SUSHI, a foreign person 
designated pursuant to the Kingpin Act. 

2. GBJ DE COLIMA, S.A. DE C.V. (a.k.a. 
ESTACION DE SERVICIO GBJ), Avenida 
Benito Juarez No. 1039, Col. Villas del Rio, 
Villa de Alvarez, Colima C.P. 28970, Mexico; 
R.F.C. GCO070626DY8 (Mexico) [SDNTK]. 
Designated pursuant to section 805(b)(3) of 
the Kingpin Act, 21 U.S.C. 1904(b)(3), for 
being owned, controlled, or directed by, or 
acting for or on behalf of, Diana Maria 
SANCHEZ CARLON, a foreign person 
designated pursuant to the Kingpin Act. 

3. INTERNATIONAL INVESTMENTS 
HOLDING S.A. DE C.V., Guadalajara, Jalisco, 
Mexico; Folio Mercantil No. 27387 (Mexico) 
[SDNTK]. Designated pursuant to section 
805(b)(3) of the Kingpin Act, 21 U.S.C. 
1904(b)(3), for being owned, controlled, or 
directed by, or acting for or on behalf of, 
Jeniffer Beaney CAMACHO CAZARES and 
Abigael GONZALEZ VALENCIA, foreign 
persons designated pursuant to the Kingpin 
Act. 

4. MASTER REPOSTERIAS Y 
RESTAURANTES, S.A. DE C.V., Naciones 
Unidas 6875 B9C, Virreyes Residencial, 
Zapopan, Jalisco, Mexico; Av. Naciones 
Unidas 6885 B 9 y B 8, Paseo de los Virreyes, 
Zapopan, Jalisco 45136, Mexico; R.F.C. 
MRR151026PW6 (Mexico) [SDNTK]. 
Designated pursuant to section 805(b)(3) of 
the Foreign Narcotics Kingpin Designation 
Act (Kingpin Act), 21 U.S.C. 1904(b)(3), for 
being owned, controlled, or directed by, or 
acting for or on behalf of, BAKE AND 
KITCHEN, a foreign person designated 
pursuant to the Kingpin Act. 

Dated: March 11, 2020. 
Bradley T. Smith, 
Deputy Director, Office of Foreign Assets 
Control. 
[FR Doc. 2020–05301 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–AL–P 

DEPARTMENT OF THE TREASURY 

Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request; RESTORE 
Act Grants 

AGENCY: Departmental Offices, U.S. 
Department of the Treasury. 

ACTION: Notice. 

SUMMARY: The Department of the 
Treasury will submit the following 
information collection requests to the 
Office of Management and Budget 
(OMB) for review and clearance in 
accordance with the Paperwork 
Reduction Act of 1995, on or after the 
date of publication of this notice. The 
public is invited to submit comments on 
these requests. 

DATES: Comments should be received on 
or before April 15, 2020 to be assured 
of consideration. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: 
Copies of the submissions may be 
obtained from Spencer W. Clark by 
emailing PRA@treasury.gov, calling 
(202) 927–5331, or viewing the entire 
information collection request at 
www.reginfo.gov. 

SUPPLEMENTARY INFORMATION: 

Treasury Departmental Offices (DO) 
Title: Application, Reports, and 

Recordkeeping for the Direct 
Component and the Centers of 
Excellence Research Grants Program 
under the RESTORE Act. 

OMB Control Number: 1505–0250. 
Type of Review: Revision of a 

currently approved collection. 
Description: The Department of the 

Treasury administers the Direct 
Component and the Centers of 
Excellence Research Grants Program 
authorized under the RESTORE Act. 
Treasury awards grants for these two 
programs from proceeds in connection 
with administrative and civil penalties 
paid after July 6, 2012, under the 
Federal Water Pollution Control Act 
relating to the Deepwater Horizon Oil 
Spill, and deposited into the Gulf Coast 
Restoration Trust Fund. Direct 
Component grants are awarded to the 
States of Alabama, Louisiana, 
Mississippi, and Texas, and 23 Florida 
counties and 20 Louisiana parishes and 
Centers of Excellence grants are 
awarded to the States of Alabama, 
Florida, Louisiana, Mississippi, and 
Texas. The information collection for 
both programs identifies the eligible 
recipients; describes proposed activities; 
determines an appropriate amount of 
funding; ensures compliance with the 
RESTORE Act, Treasury’s regulations, 
and Federal laws and policies on grants; 
tracks grantee progress; and reports on 
the effectiveness of the programs. 

The revised application and reporting 
forms, supplemental information, and 
new questions from the Treasury Office 
of Civil Rights and Diversity concerning 
data collection for civil rights 
compliance and enforcement purposes 
under Title VI of the Civil Rights Act of 
1964, and similar statutes applicable to 
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1 Public Law 107–297, 116 Stat. 2322, codified at 
15 U.S.C. 6701, note. Because the provisions of 
TRIA (as amended) appear in a note, instead of 
particular sections, of the United States Code, the 
provisions of TRIA are identified by the sections of 
the law. 

2 Public Law 116–94, 133 Stat. 2534. 
3 Public Law 114–1, 129 Stat. 3. 

4 For the most recent Program Effectiveness 
Report, issued in June 2018, see Federal Insurance 
Office, Report on the Effectiveness of the Terrorism 
Risk Insurance Program, available at https://
www.treasury.gov/initiatives/fio/reports-and- 
notices/Documents/2018_TRIP_Effectiveness_
Report.pdf. The next Program Effectiveness Report 
must be submitted to Congress no later than June 
30, 2020. 

5 Treasury regulations also address the annual 
data collection requirement. See 31 CFR 50.51, 
50.54. 

6 31 U.S.C. 313(c)(1)(D). 

Federal financial assistance, may be 
obtained on Treasury’s RESTORE Act 
website at https://home.treasury.gov/ 
policy-issues/financial-markets- 
financial-institutions-and-fiscal-service/ 
restore-act. 

Form: RESTORE Act Direct 
Component Application Narrative, 
RESTORE Act Centers of Excellence 
Research Grant Program Application 
Narrative, RESTORE Act Milestones 
Report, RESTORE Act Operational Self- 
Assessment. 

Affected Public: State, Local, or Tribal 
Governments. 

Estimated Number of Respondents: 
52. 

Frequency of Response: On Occasion. 
Estimated Total Number of Annual 

Responses: 383. 
Estimated Time per Response: 15 

hours 53 minutes. 
Estimated Total Annual Burden 

Hours: 6,086. 
Authority: 44 U.S.C. 3501 et seq. 

Dated: March 11, 2020. 
Spencer W. Clark, 
Treasury PRA Clearance Officer. 
[FR Doc. 2020–05341 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–25–P 

DEPARTMENT OF THE TREASURY 

2020 Terrorism Risk Insurance 
Program Data Call 

AGENCY: Departmental Offices, U.S. 
Department of the Treasury. 
ACTION: Data Collection. 

SUMMARY: Pursuant to the Terrorism 
Risk Insurance Act of 2002, as amended 
(TRIA),1 insurers that participate in the 
Terrorism Risk Insurance Program (TRIP 
or Program) are directed to submit 
information for the 2020 TRIP Data Call, 
which covers the reporting period from 
January 1, 2019 to December 31, 2019. 
Participating insurers are required to 
register and report information in a 
series of forms approved by the Office 
of Management and Budget (OMB). All 
insurers writing commercial property 
and casualty insurance in lines subject 
to TRIP, subject to certain exceptions 
identified in this notice, must respond 
to this data call no later than May 15, 
2020. 
DATES: Participating insurers must 
register and submit data no later than 
May 15, 2020. 

ADDRESSES: Participating insurers will 
register through a website that has been 
established for this data call. After 
registration, insurers will receive data 
collection forms through a secure file 
transfer portal, and they will submit the 
requested data through the same secure 
portal. Participating insurers can 
register for the 2020 TRIP Data Call at 
https://tripsection111data.com. 
Additional information about the data 
call, including sample data collection 
forms and instructions, can be found on 
the TRIP website at https://
home.treasury.gov/policy-issues/ 
financial-markets-financial-institutions- 
and-fiscal-service/federal-insurance- 
office/terrorism-risk-insurance-program/ 
annual-data-collection. 
FOR FURTHER INFORMATION CONTACT: 
Richard Ifft, Senior Insurance 
Regulatory Policy Analyst, Federal 
Insurance Office, Room 1410, 
Department of the Treasury, 1500 
Pennsylvania Avenue NW, Washington, 
DC 20220, (202) 622–2922; or Lindsey 
Baldwin, Senior Insurance Regulatory 
Policy Analyst, Federal Insurance 
Office, Room 1410, Department of the 
Treasury, 1500 Pennsylvania Avenue 
NW, Washington, DC 20220, (202) 622– 
3220. Persons who have difficulty 
hearing or speaking may access these 
numbers via TTY by calling the toll-free 
Federal Relay Service at (800) 877–8339. 
SUPPLEMENTARY INFORMATION: 

I. Background 
TRIA created the Program within the 

U.S. Department of the Treasury 
(Treasury) to address disruptions in the 
market for terrorism risk insurance, to 
help ensure the continued availability 
and affordability of commercial 
property and casualty insurance for 
terrorism risk, and to allow for the 
private market to stabilize and build 
insurance capacity to absorb any future 
losses for terrorism events. The Program 
has been reauthorized on a number of 
occasions, with various requirements 
directed to Treasury in connection with 
the Program. Most recently, the Program 
was reauthorized until December 31, 
2027 by the Terrorism Risk Insurance 
Program Reauthorization Act of 2019 
(2019 Reauthorization Act),2 which was 
signed into law on December 20, 2019. 
Section 111 of the previous 
reauthorization, the Terrorism Risk 
Insurance Program Reauthorization Act 
of 2015 (2015 Reauthorization Act),3 
amended Section 104 of TRIA to require 
the Secretary of the Treasury (Secretary) 
to perform periodic analyses of the 
Program and submit a report regarding 

the effectiveness of the Program to 
Congress not later than June 30 every 
other year (Program Effectiveness 
Report).4 In order to assist the Secretary 
with this process, Section 104 of TRIA 
requires insurers to submit on an annual 
basis certain insurance data and 
information regarding their 
participation in the Program.5 The 2019 
Reauthorization Act recently broadened 
the areas that Treasury must analyze to 
include the availability and affordability 
of terrorism risk insurance, including 
for places of worship. The Federal 
Insurance Office (FIO) is authorized to 
assist the Secretary in the 
administration of the Program,6 
including conducting the annual data 
call. 

Prior to the enactment of the 2019 
Reauthorization Act, Treasury intended 
to utilize the same data collection forms, 
without material changes, that had been 
approved for use by OMB under Control 
Number 1505–0257 for a period ending 
March 31, 2022. However, Treasury 
must collect certain additional 
information in order to comply with the 
requirement under the 2019 
Reauthorization Act to analyze the 
availability and affordability of 
terrorism risk insurance, including for 
places of worship. 

Treasury would not have sufficient 
time to complete the notice and 
comment periods associated with the 
standard OMB review process for new 
data collections before submitting its 
Program Effectiveness Report to 
Congress by the statutory deadline of 
June 30, 2020. As a result, Treasury 
obtained emergency approval from OMB 
to use an additional worksheet seeking 
information concerning places of 
worship. This worksheet must be 
completed by all categories of reporting 
insurers, unless they are otherwise 
exempt from reporting. Reporting 
insurers that are not exempt from 
reporting, but do not write any 
insurance policies for places of worship, 
will need to enter ‘‘0’’ in the relevant 
fields in the worksheet. After the 2020 
TRIP Data Call reporting period is 
complete, Treasury will submit the 
places of worship worksheet (and any 
further material modifications to the 
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7 There is a new modeled loss scenario identified 
in the Reinsurance Worksheet that will be used in 
connection with the modeled loss questions (which 
have not changed from those posed in prior data 
collections). The modeled loss questions must be 
completed by non-small insurers, alien surplus 
lines insurers, and captive insurers. As in prior 
years, small insurers complete a separate 
Reinsurance Worksheet that does not contain 
modeled loss questions. 

8 Reporting insurers that are not exempt, but do 
not write any insurance for places of worship, only 
need to enter ‘‘0’’ in the relevant fields. 

9 As is the case with other aspects of the TRIP 
Data Calls, Treasury permits reporting by reference 
to either the North American Industry Classification 
System (NAICS), the Standard Industrial 
Classification (SIC), or the class codes utilized for 
reporting to Insurance Services Office (ISO). 

10 Small Insurers are defined in 31 CFR 50.4(z) as 
insurers (or an affiliated group of insurers) whose 
policyholder surplus for the immediately preceding 
year is less than five times the Program Trigger for 
the current year, and whose TRIP-eligible lines 
direct earned premiums for the preceding year are 
also less than five times the Program Trigger for the 
current year. Accordingly, for the 2020 TRIP Data 
Call (covering the 2019 calendar year), an insurer 
qualifies as a Small Insurer if its 2018 policyholder 
surplus and 2018 direct earned premiums are less 
than five times the 2019 Program Trigger of $180 
million. 

11 Individual insurers with less than $10 million 
in TRIP-eligible lines direct earned premiums that 
are part of a larger group must still report as part 
of the group as a whole if the group’s TRIP-eligible 
lines direct earned premiums are over $10 million. 

data collection reporting templates) for 
public notice and comment in advance 
of the 2021 TRIP Data Call. 

II. Elements of 2020 TRIP Data Call 
For purposes of the 2020 TRIP Data 

Call, FIO, state insurance regulators, and 
the National Association of Insurance 
Commissioners (NAIC) will again use 
the consolidated data call mechanism 
first developed for use in the 2018 TRIP 
Data Call. This approach relies on four 
joint reporting templates—to be 
completed by Small Insurers, Non-Small 
Insurers, Captive Insurers, and Alien 
Surplus Lines Insurers, as defined 
below—and is designed to satisfy the 
objectives of both Treasury and state 
insurance regulators. Additionally, the 
joint reporting templates reduce burden 
on participating insurers. State 
insurance regulators or the NAIC will 
provide separate notification regarding 
the reporting of information into the 
state reporting portal, including any 
reporting requirements to state 
insurance regulators that are distinct 
from the Treasury requirements. 
Insurers subject to the consolidated data 
call that are part of a group will report 
on a group basis, while those that are 
not part of a group will report on an 
individual company basis. 

A. Reporting of Workers’ Compensation 
Information 

The TRIP Data Calls request certain 
information relating to workers’ 
compensation insurance. For the 2020 
TRIP Data Call, Treasury will again 
work with the National Council on 
Compensation Insurance (NCCI), the 
California Workers’ Compensation 
Insurance Rating Bureau (California 
WCIRB), and the New York 
Compensation Insurance Rating Board 
(NYCIRB) to provide workers’ 
compensation data relating to premium 
and payroll information on behalf of 
participating insurers, either directly or 
through other workers’ compensation 
rating bureaus. The data aggregator used 
by Treasury will provide such insurers 
with reporting templates that do not 
require them to report this workers’ 
compensation data. Reporting insurers 
that only write workers’ compensation 
policies are still required to register for 
the 2020 TRIP Data Call, provide general 
company information, and provide data 
related to private reinsurance. The data 
received from NCCI, the California 
WCIRB, and the NYCIRB will be merged 
with the information provided by the 
insurers. 

B. Reporting Templates 
Other than the new Places of Worship 

Worksheet, there are no material 

changes to the reporting templates from 
the 2019 TRIP Data Call.7 The Places of 
Worship Worksheet is similar to the 
Policyholder Industry Code Worksheet 
currently used by TRIP. Both 
worksheets seek information on a 
nationwide, rather than state 
jurisdiction, basis. All categories of 
insurers are required to complete the 
Places of Worship Worksheet, unless 
otherwise exempt from reporting 
entirely.8 For the Places of Worship 
Worksheet, reporting insurers are given 
the option of reporting the information 
on places of worship using the various 
industry codes associated with religious 
organizations,9 or by using some other 
basis (e.g., a manual policyholder search 
by the reporting insurer). 

The Places of Worship Worksheet, 
like the other worksheets used in the 
TRIP Data Calls, seeks certain 
information relating to workers’ 
compensation insurance. NCCI, the 
California WCIRB, and the NYCIRB will 
complete the workers’ compensation 
elements of the Places of Worship 
Worksheet on behalf of reporting 
insurers. Further information 
concerning the Places of Worship 
Worksheet can be found in the 
instructions for the reporting templates 
for each category of insurer, and will 
also be addressed in the training 
webinars discussed below. 

For the 2020 TRIP Data Call, an 
insurer will qualify as a Small Insurer 
if it had both 2018 policyholder surplus 
of less than $900 million and 2018 
direct earned premiums in TRIP-eligible 
lines of insurance of less than $900 
million.10 Of this group, Small Insurers 

with TRIP-eligible direct earned 
premiums of less than $10 million in 
2019 will be exempt from the 2020 TRIP 
Data Call.11 Neither Captive Insurers nor 
Alien Surplus Lines Insurers are eligible 
for this reporting exemption. Insurers 
defined as Small Insurers for the 2020 
TRIP Data Call will report the same 
information to Treasury and to state 
insurance regulators (in each case on a 
group basis), except as state insurance 
regulators may separately direct for 
purposes of the state data call. 

The Non-Small Insurer template will 
be completed by insurance groups (or 
individual insurers not affiliated with a 
group) that are not subject to reporting 
on the Captive Insurer or Alien Surplus 
Lines Insurer reporting templates, and 
had either a 2018 policyholder surplus 
of greater than $900 million or 2018 
direct earned premiums in TRIP-eligible 
lines of insurance equal to or greater 
than $900 million. Insurers defined as 
Non-Small Insurers for the 2020 TRIP 
Data Call will report the same 
information to Treasury and to state 
insurance regulators (in each case on a 
group basis), except as state insurance 
regulators may separately direct for 
purposes of the state data call. 

Captive Insurers are defined in 31 
CFR 50.4(g) as insurers licensed under 
the captive insurance laws or 
regulations of any state. Captive Insurers 
that wrote policies in TRIP-eligible lines 
of insurance during the reporting period 
(January 1, 2019 to December 31, 2019) 
are required to register and submit data 
to Treasury, unless they did not provide 
their insureds with any terrorism risk 
insurance subject to the Program. 

Alien Surplus Lines Insurers are 
defined in 31 CFR 50.4(o)(1)(i)(B) as 
insurers not licensed or admitted to 
engage in the business of providing 
primary or excess insurance in any 
state, but that are eligible surplus line 
insurers listed on the NAIC Quarterly 
Listing of Alien Insurers. Alien Surplus 
Lines Insurers that are part of a larger 
group classified as a Non-Small Insurer 
or a Small Insurer should report to 
Treasury as part of the group, using the 
appropriate template. Therefore, the 
Alien Surplus Lines Insurer template 
should only be used by an Alien 
Surplus Lines Insurer that is not part of 
a larger group subject to the 2020 TRIP 
Data Call. 

C. Supplemental Reference Documents 
Treasury will continue to make 

available on the TRIP data collection 

VerDate Sep<11>2014 18:29 Mar 13, 2020 Jkt 250001 PO 00000 Frm 00166 Fmt 4703 Sfmt 4703 E:\FR\FM\16MRN1.SGM 16MRN1lo
tte

r 
on

 D
S

K
B

C
F

D
H

B
2P

R
O

D
 w

ith
 N

O
T

IC
E

S



15038 Federal Register / Vol. 85, No. 51 / Monday, March 16, 2020 / Notices 

12 See https://home.treasury.gov/policy-issues/ 
financial-markets-financial-institutions-and-fiscal- 

service/federal-insurance-office/terrorism-risk- 
insurance-program/annual-data-collection. 

13 Specifications for submission of data using a 
.csv file will be provided to the insurer by the 
aggregator. 

website 12 documents providing a 
complete ZIP code listing for areas 
subject to reporting on the Geographic 
Exposures (Nationwide) Worksheet, as 
well as several hypothetical policy 
reporting scenarios. 

D. Training Webinars 

As in prior years, Treasury will hold 
four separate training sessions 
corresponding to the four reporting 
templates that will be used by insurers 
(Small Insurers, Non-Small Insurers, 
Captive Insurers, and Alien Surplus 
Lines Insurers). The webinars will be 
held on April 13 and April 14, 2020 to 
assist reporting insurers in responding 
to the 2020 TRIP Data Call, with each 
webinar focusing on a specific reporting 
template. Specific times and details 
concerning participation in the 
webinars will be made available on the 
TRIP data collection website, and 
recordings of each webinar will be made 
available on the website following each 
training session. 

III. 2020 TRIP Data Call 

Treasury, through an insurance 
statistical aggregator, will accept group 
or insurer registration forms through 
https://tripsection111data.com. 
Registration is mandatory for all 
insurers participating in the 2020 TRIP 
Data Call. Upon registration, the 

aggregator will transmit individualized 
data collection forms (in Excel format) 
to the reporting group or insurer via a 
secure file transfer portal. The reporting 
group or insurer may transmit a 
complete data submission via the same 
portal using either the provided Excel 
forms or a .csv file.13 

Copies of the instructions and data 
collection forms are available on 
Treasury’s website in read-only format. 
Reporting insurers will obtain the 
fillable reporting forms directly from the 
data aggregator only after registering for 
the data collection process. 

Reporting insurers are required to 
register and submit complete data to 
Treasury no later than May 15, 2020. 
Because of the statutory reporting 
deadline for Treasury’s 2020 Program 
Effectiveness Report to Congress, no 
extensions will be granted. Reporting 
insurers can ask the data aggregator 
questions about registration, form 
completion, and submission at 
tripsection111data@iso.com. Reporting 
insurers may also submit questions to 
the Treasury contacts listed above. 
Questions regarding submission of data 
to state insurance regulators should be 
directed to the appropriate state 
insurance regulator or the NAIC. 

All data submitted to the aggregator is 
subject to the confidentiality and data 
protection provisions of TRIA and the 

Program Rules, as well as to section 552 
of title 5, United States Code, including 
any exceptions thereunder. In 
accordance with the Paperwork 
Reduction Act (44 U.S.C. 3501–3521), 
the information collected through the 
web portal has been approved by OMB 
under Control Number 1505–0257. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a valid OMB control number. 

Dated: March 9, 2020. 
Steven E. Seitz, 
Director, Federal Insurance Office. 
[FR Doc. 2020–05299 Filed 3–13–20; 8:45 am] 

BILLING CODE 4810–25–P 

DEPARTMENT OF THE TREASURY 

United States Mint 

Pricing for the 2020 Basketball Hall of 
Fame Commemorative Coin Program 

AGENCY: United States Mint, Department 
of the Treasury. 
ACTION: Notice. 

SUMMARY: The United States Mint is 
announcing pricing for the 2020 
Basketball Hall of Fame 
Commemorative Coin Program as 
follows: 

Coin Introductory 
price 

Regular 
price 

Silver Proof .............................................................................................................................................................. $69.00 $74.00 
Silver Uncirculated ................................................................................................................................................... 64.00 69.00 
Clad Proof ................................................................................................................................................................ 39.00 44.00 
Clad Uncirculated .................................................................................................................................................... 37.00 42.00 
Kids Set ................................................................................................................................................................... N/A 45.00 

Products containing gold coins will be 
priced according to the Pricing of 
Numismatic and Commemorative Gold 
and Platinum Products Grid posted at 
www.usmint.gov. 

FOR FURTHER INFORMATION CONTACT: Rosa 
Williams, Program Manager for Sales 
and Marketing; United States Mint; 801 
9th Street NW; Washington, DC 20220; 
or call 202–354–7500. 

Authority: Public Law 115–343. 

Dated: March 10, 2020. 

Patrick Hernandez, 
Deputy Director, United States Mint. 
[FR Doc. 2020–05322 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Advisory Committee on Homeless 
Veterans; Notice of Meeting 

The Department of Veterans Affairs 
(VA) gives notice under the Federal 
Advisory Committee Act that a virtual 
meeting of the Advisory Committee on 
Homeless Veterans will be held April 7, 
2020 from 1:00 p.m. to 3:00 p.m. 
(Eastern Standard Time). The virtual 
meeting is open to the public. 

The purpose of the Committee is to 
provide the Secretary of Veterans Affairs 
with an on-going assessment of the 
effectiveness of the policies, 
organizational structures, and services 
of VA in assisting Veterans at-risk and 

experiencing homelessness. The 
Committee shall assemble, and review 
information related to the needs of 
homeless Veterans and provide advice 
on the most appropriate means of 
providing assistance to that subset of the 
Veteran population. The Committee will 
make recommendations to the Secretary 
of Veterans Affairs regarding such 
activities. 

The agenda will include briefings 
from officials at VA and other federal, 
state and local agencies regarding 
services for homeless Veterans. 

No time will be allocated at this 
virtual meeting for receiving oral 
presentations from the public. Interested 
parties should provide written 
comments on issues affecting homeless 
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Veterans for review by the Committee to 
Mr. Anthony Love, Designated Federal 
Officer, Veterans Health Administration, 
Homeless Programs Office (10NC1), 
Department of Veterans Affairs, 811 
Vermont Avenue NW (10NC1), 
Washington, DC 20420, or via email at 
Anthony.Love@va.gov and Leisa.Davis@
va.gov. 

Members of the public who wish to 
virtually attend should contact 
Anthony.Love@va.gov and Leisa.Davis@
va.gov of the Veterans Health 
Administration, Homeless Programs 
Office no later than March 25, 2020, to 
provide their name, professional 
affiliation, email address, and phone 
number. There will also be a call-in 
number at 1–800–767–1750; access 
code: 50653#. 

Dated: March 11, 2020. 
Jelessa M. Burney, 
Federal Advisory Committee Management 
Officer. 
[FR Doc. 2020–05352 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Solicitation of Nomination for 
Appointment to the Veterans’ Advisory 
Committee on Rehabilitation 

AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 

SUMMARY: The Department of Veterans 
Affairs (VA), Veterans Benefits 
Administration (VBA), is seeking 
nominations of qualified candidates to 
be considered for appointment as 
members of the Veterans’ Advisory 
Committee on Rehabilitation 
(hereinafter referred to as ‘‘the 
Committee’’). 
DATES: Nominations for membership on 
the Committee must be received by 
April 30, 2020, no later than 4:00 p.m., 
eastern standard time. Packages 
received after this time will not be 
considered for the current membership 
cycle. 
ADDRESSES: All nomination packages 
should be sent to the Veterans Benefits 
Administration (28), Department of 
Veterans Affairs, 1800 G. Street NW, 
Washington, DC 20006, or emailed 
(recommended) to Latrese.Arnold@
va.gov. 
SUPPLEMENTARY INFORMATION: In 
carrying out the duties set forth, the 
Committee responsibilities include, but 
are not limited to, submit to the 
Secretary an annual report on the 
rehabilitation programs and activities of 
the VA. 

VBA is requesting nominations for 
upcoming vacancies on the Committee. 
Members of the Committee are 
appointed by the Secretary from the 
general public, including but not 
limited to: 

(1) Veterans with service-connected 
disabilities; 

(2) Persons who have distinguished 
themselves in the public and private 
sectors in the fields of rehabilitation 
medicine, vocational guidance, 
vocational rehabilitation, and 
employment and training programs 

(3) Ex officio members of the 
Committee shall include one 
representative from the Veterans Health 
Administration and one from the 
Veterans Benefits Administration; one 
representative each from the 
Rehabilitation Services Administration 
of the Department of Education, and the 
National Institute for Handicapped 
Research of the Department of 
Education; and one representative of the 
Assistant Secretary for Veterans’ 
Employment and Training of the 
Department of Labor. 

Authority: The Committee was 
established pursuant to 38 U.S.C. 3121, 
to advise the Secretary of VA with 
respect to the administration of 
Veterans’ rehabilitation programs. 
Nominations of qualified candidates are 
being sought to fill upcoming vacancies 
on the Committee. 

To the extent possible, the Secretary 
seeks members who have diverse 
professional and personal qualifications. 
We ask that nominations include 
information of this type so that VA can 
ensure a balanced Committee 
membership. 

Individuals appointed to the 
Committee by the Secretary shall be 
invited to serve a three-year term. The 
Secretary may reappoint a member for 
an additional term of service. In 
accordance with Federal Travel 
Regulation, Committee members will 
receive travel expenses and a per diem 
allowance for any travel made in 
association with duties as members of 
the Committee and within federal travel 
guidelines. Self-nominations are 
acceptable. Any letters of nomination 
from organizations or other individuals 
should accompany the package when it 
is submitted. Non-Veterans are also 
eligible for nomination. 

Requirements for Nomination 
Submission 

Nominations should be typed (one 
nomination per nominator). Nomination 
package should include: (1) A letter of 
nomination that clearly states the name 
and affiliation of the nominee, the basis 
for the nomination (i.e., specific 

attributes which qualify the nominee for 
service in this capacity), and a statement 
from the nominee indicating that he/she 
is a U.S. citizen and is willingness to 
serve as a member of the Committee; (2) 
the nominee’s contact information, 
including name, mailing address, 
telephone numbers, and email address; 
(3) the nominee’s curriculum vitae; (4) 
a summary of the nominee’s experience 
and qualifications relative to the 
membership considerations described 
above; and (5) a statement confirming 
that he/she is not a federally-registered 
lobbyist. 

The Department makes every effort to 
ensure that the membership of VA 
Federal advisory committees is balanced 
in terms of points of view represented 
and the committee’s function. 
Appointments to this Committee shall 
be made without discrimination based 
on a person’s race, color, religion, sex, 
sexual orientation, gender identity, 
national origin, age, disability, or 
genetic information. Nominations must 
state that the nominee appears to have 
no conflict of interest that would 
preclude membership. An ethics review 
is conducted for each selected nominee. 

Dated: March 11, 2020. 
LaTonya L. Small, 
Federal Advisory Committee Management 
Officer. 
[FR Doc. 2020–05325 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF VETERANS 
AFFAIRS 

[OMB Control No. 2900–0003] 

Agency Information Collection 
Activity: Application for Burial Benefits 

AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. 
ACTION: Notice. 

SUMMARY: Veterans Benefits 
Administration, Department of Veterans 
Affairs (VA), is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act (PRA) of 
1995, Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of a currently approved 
collection, and allow 60 days for public 
comment in response to the notice. 
DATES: Written comments and 
recommendations on the proposed 
collection of information should be 
received on or before May 15, 2020. 
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ADDRESSES: Submit written comments 
on the collection of information through 
Federal Docket Management System 
(FDMS) at www.Regulations.gov or to 
Nancy J. Kessinger, Veterans Benefits 
Administration (20M33), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW, Washington, DC 20420 or email to 
nancy.kessinger@va.gov. Please refer to 
‘‘OMB Control No. 2900–0003 in any 
correspondence. During the comment 
period, comments may be viewed online 
through FDMS. 
FOR FURTHER INFORMATION CONTACT: 
Danny S. Green at (202) 421–1354. 
SUPPLEMENTARY INFORMATION: Under the 
PRA of 1995, Federal agencies must 
obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. This request for comment is 
being made pursuant to Section 
3506(c)(2)(A) of the PRA. 

With respect to the following 
collection of information, VBA invites 
comments on: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of VBA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of VBA’s estimate of the 
burden of the proposed collection of 
information; (3) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
the use of other forms of information 
technology. 

Authority: Public Law 104–13; 44 
U.S.C. 3501–3521. 

Title: Application for Burial Benefits, 
VA Form 21P–530EZ. 

OMB Control Number: 2900–0003. 
Type of Review: Extension. 
Abstract: The Department of Veterans 

Affairs (VA), through its Veterans 
Benefits Administration (VBA), 
administers an integrated program of 
benefits and services established by law 
for veterans, service personnel, and 
their dependents and/or beneficiaries. 
Information is requested by this form 
under the authority of 38 U.S.C. Chapter 
23 ‘‘Burial Benefits,’’ including 38 
U.S.C. 2302, § 2303, § 2304, § 2307, and 
§ 2308. 

VA uses the information provided on 
the form to evaluate the respondent’s 
eligibility for monetary burial benefits, 
including the burial allowance, plot or 
internment allowance, and 
transportation reimbursement. 

Affected Public: Individuals and 
households. 

Estimated Annual Burden: 33,750 
hours. 

Estimated Average Burden per 
Respondent: 15 minutes. 

Frequency of Response: One-time. 
Estimated Number of Respondents: 

135,000. 
By direction of the Secretary. 

Danny S. Green, 
VA PRA Clearance Officer, Office of Quality, 
Performance and Risk (OQPR), Department 
of Veterans Affairs. 
[FR Doc. 2020–05327 Filed 3–13–20; 8:45 am] 

BILLING CODE 8320–01–P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Special Medical Advisory Group, 
Amended Notice of Meeting 

The Department of Veterans Affairs 
(VA) gives notice under the Federal 
Advisory Committee Act that a meeting 
of the Special Medical Advisory Group 
(the Committee) will be held on Friday, 
March 20, 2020 from 10:30 a.m. to 2:00 
p.m. (Eastern Daylight Time). This 
meeting will be virtual and open to the 
public. 

The purpose of the Committee is to 
advise the Secretary of Veterans Affairs 
and the Under Secretary for Health on 
the care and treatment of Veterans, and 
other matters pertinent to the Veterans 
Health Administration (VHA). The 
agenda for the meeting will include 
discussions regarding the Geriatrics 
Care Strategies and Precision Oncology. 

Although no time will be allocated for 
receiving oral presentations from the 
public, members of the public may 
submit written statements for review by 
the Committee to: Ms. Brenda R. Faas, 
Designated Federal Officer, Veterans 
Health Administration (10B), 810 
Vermont Avenue NW, Washington, DC 
20420 or by email at VASMAGDFO@
va.gov. Comments will be accepted until 
close of business on March 13, 2020. In 
the communication, the writers must 
identify themselves and state the 
organization, association of person(s) 
they represent. 

Any member of the public wishing to 
attend virtually or seeking additional 
information should email 
VASMAGDFO@va.gov or call 202–461– 
7005, no later than close of business on 
March 13, 2020 to provide their name, 
professional affiliation, email address 
and phone number. The call-in number 
is 1–800–767–1750; Access Code: 
50619#. 

Dated: March 10, 2020. 
LaTonya L. Small, 
Federal Advisory Committee Management 
Officer. 
[FR Doc. 2020–05221 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Advisory Committee on the 
Readjustment of Veterans; Notice of 
Meeting Cancellation 

The Department of Veterans Affairs 
gives notice under the Federal Advisory 
Committee Act that the meeting of the 
Advisory Committee on the 
Readjustment of Veterans, previously 
scheduled to be held at the Department 
of Veterans Affairs, 811 Vermont 
Avenue NW, Conference Room 3172/ 
3174, Washington, DC 20420, on March 
16–18, 2020, has been cancelled. 

For more information, please contact 
Sherry Moravy, Designated Federal 
Officer, Department of Veterans Affairs, 
Readjustment Counseling Service 
(10RCS) at (734) 222–4319 or via email 
at VHA10RCSAction@va.gov. 

Dated: March 10, 2020. 

Jelessa M. Burney, 
Federal Advisory Committee Management 
Officer. 
[FR Doc. 2020–05269 Filed 3–13–20; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Advisory Committee on Disability 
Compensation; Notice of Meeting 
Cancellation 

The Department of Veterans Affairs 
gives notice under the Federal Advisory 
Committee Act that the meeting of the 
Advisory Committee on Disability 
Compensation, previously scheduled to 
be held at the Department of Veterans 
Affairs, 1800 G Street NW, Conference 
Room 542, Washington, DC 20006, on 
March 30–31, 2020, has been cancelled. 

For more information, please contact 
Janice Stewart, Designated Federal 
Officer, Department of Veterans Affairs, 
Veterans Benefits Administration, 
Compensation Service, Implementation 
Staff (211B) at (202) 461–9023 or via 
email at Janice.Stewart@va.gov. 

Dated: March 10, 2020. 

Jelessa M. Burney, 
Federal Advisory Committee Management 
Officer. 
[FR Doc. 2020–05268 Filed 3–13–20; 8:45 am] 

BILLING CODE 8320–01–P 
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DEPARTMENT OF VETERANS 
AFFAIRS 

Advisory Committee: National 
Academic Affiliations Council, Notice 
of Meeting Cancellation 

The Department of Veterans Affairs 
gives notice under the Federal Advisory 

Committee Act, 5 U.S.C. App. 2, that a 
meeting of the National Academic 
Affiliations Council, previously 
scheduled to be held at the 810 Vermont 
Avenue NW, VA Conference Room 230, 
2nd Floor, Washington, DC 20420 on 
March 11–March 12, 2020, has been 
cancelled. Topics for the March meeting 

agenda will be rescheduled for a future 
meeting. 

Dated: March 10, 2020. 
Jelessa M. Burney, 
Federal Advisory Committee Management 
Officer. 
[FR Doc. 2020–05270 Filed 3–13–20; 8:45 am] 

BILLING CODE P 
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Federal Register 
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Monday, March 16, 2020 

Title 3— 

The President 

Proclamation 9993 of March 11, 2020 

Suspension of Entry as Immigrants and Nonimmigrants of 
Certain Additional Persons Who Pose a Risk of Transmitting 
2019 Novel Coronavirus 

By the President of the United States of America 

A Proclamation 

On January 31, 2020, I issued Proclamation 9984 (Suspension of Entry 
as Immigrants and Nonimmigrants of Persons Who Pose a Risk of Transmit-
ting 2019 Novel Coronavirus and Other Appropriate Measures To Address 
This Risk). I found that the potential for widespread transmission of a 
novel (new) coronavirus (which has since been renamed ‘‘SARS–CoV–2’’ 
and causes the disease COVID–19) (‘‘SARS–CoV–2’’ or ‘‘the virus’’) by in-
fected individuals seeking to enter the United States threatens the security 
of our transportation system and infrastructure and the national security. 
Because the outbreak of the virus was at the time centered in the People’s 
Republic of China, I suspended and limited the entry of all aliens who 
were physically present within the People’s Republic of China, excluding 
the Special Administrative Regions of Hong Kong and Macau, during the 
14-day period preceding their entry or attempted entry into the United 
States, subject to certain exceptions. On February 29, 2020, in recognition 
of the sustained person-to-person transmission of SARS–CoV–2 in the Islamic 
Republic of Iran, I issued Proclamation 9992 (Suspension of Entry as Immi-
grants and Nonimmigrants of Certain Additional Persons Who Pose a Risk 
of Transmitting 2019 Novel Coronavirus), suspending and limiting the entry 
of all aliens who were physically present within the Islamic Republic of 
Iran during the 14-day period preceding their entry or attempted entry 
into the United States, subject to certain exceptions. 

The Centers for Disease Control and Prevention (CDC), a component of 
the Department of Health and Human Services, has determined that the 
virus presents a serious public health threat, and CDC continues to take 
steps to prevent its spread. But CDC, along with State and local health 
departments, has limited resources, and the public health system could 
be overwhelmed if sustained human-to-human transmission of the virus 
occurred in the United States on a large scale. Sustained human-to-human 
transmission has the potential to cause cascading public health, economic, 
national security, and societal consequences. 

The World Health Organization has determined that multiple countries with-
in the Schengen Area are experiencing sustained person-to-person trans-
mission of SARS–CoV–2. For purposes of this proclamation, the Schengen 
Area comprises 26 European states: Austria, Belgium, Czech Republic, Den-
mark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Italy, 
Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, 
Poland, Portugal, Slovakia, Slovenia, Spain, Sweden, and Switzerland. The 
Schengen Area currently has the largest number of confirmed COVID–19 
cases outside of the People’s Republic of China. As of March 11, 2020, 
the number of cases in the 26 Schengen Area countries is 17,442, with 
711 deaths, and shows high continuous growth in infection rates. In total, 
as of March 9, 2020, the Schengen Area has exported 201 COVID–19 cases 
to 53 countries. Moreover, the free flow of people between the Schengen 
Area countries makes the task of managing the spread of the virus difficult. 
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The United States Government is unable to effectively evaluate and monitor 
all of the travelers continuing to arrive from the Schengen Area. The potential 
for undetected transmission of the virus by infected individuals seeking 
to enter the United States from the Schengen Area threatens the security 
of our transportation system and infrastructure and the national security. 
Given the importance of protecting persons within the United States from 
the threat of this harmful communicable disease, I have determined that 
it is in the interests of the United States to take action to restrict and 
suspend the entry into the United States, as immigrants or nonimmigrants, 
of all aliens who were physically present within the Schengen Area during 
the 14-day period preceding their entry or attempted entry into the United 
States. The free flow of commerce between the United States and the 
Schengen Area countries remains an economic priority for the United States, 
and I remain committed to facilitating trade between our nations. 

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States, 
by the authority vested in me by the Constitution and the laws of the 
United States of America, including sections 212(f) and 215(a) of the Immigra-
tion and Nationality Act, 8 U.S.C. 1182(f) and 1185(a), and section 301 
of title 3, United States Code, hereby find that the unrestricted entry into 
the United States of persons described in section 1 of this proclamation 
would, except as provided for in section 2 of this proclamation, be detri-
mental to the interests of the United States, and that their entry should 
be subject to certain restrictions, limitations, and exceptions. I therefore 
hereby proclaim the following: 

Section 1. Suspension and Limitation on Entry. The entry into the United 
States, as immigrants or nonimmigrants, of all aliens who were physically 
present within the Schengen Area during the 14-day period preceding their 
entry or attempted entry into the United States is hereby suspended and 
limited subject to section 2 of this proclamation. 

Sec. 2. Scope of Suspension and Limitation on Entry. 
(a) Section 1 of this proclamation shall not apply to: 
(i) any lawful permanent resident of the United States; 

(ii) any alien who is the spouse of a U.S. citizen or lawful permanent 
resident; 

(iii) any alien who is the parent or legal guardian of a U.S. citizen or 
lawful permanent resident, provided that the U.S. citizen or lawful perma-
nent resident is unmarried and under the age of 21; 

(iv) any alien who is the sibling of a U.S. citizen or lawful permanent 
resident, provided that both are unmarried and under the age of 21; 

(v) any alien who is the child, foster child, or ward of a U.S. citizen 
or lawful permanent resident, or who is a prospective adoptee seeking 
to enter the United States pursuant to the IR–4 or IH–4 visa classifications; 

(vi) any alien traveling at the invitation of the United States Government 
for a purpose related to containment or mitigation of the virus; 

(vii) any alien traveling as a nonimmigrant pursuant to a C–1, D, or 
C–1/D nonimmigrant visa as a crewmember or any alien otherwise traveling 
to the United States as air or sea crew; 

(viii) any alien 

(A) seeking entry into or transiting the United States pursuant to one 
of the following visas: A–1, A–2, C–2, C–3 (as a foreign government 
official or immediate family member of an official), E–1 (as an employee 
of TECRO or TECO or the employee’s immediate family members), G– 
1, G–2, G–3, G–4, NATO–1 through NATO–4, or NATO–6 (or seeking 
to enter as a nonimmigrant in one of those NATO categories); or 

(B) whose travel falls within the scope of section 11 of the United 
Nations Headquarters Agreement; 
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(ix) any alien whose entry would not pose a significant risk of introducing, 
transmitting, or spreading the virus, as determined by the Secretary of 
Health and Human Services, through the CDC Director or his designee; 

(x) any alien whose entry would further important United States law 
enforcement objectives, as determined by the Secretary of State, the Sec-
retary of Homeland Security, or their respective designees, based on a 
recommendation of the Attorney General or his designee; 

(xi) any alien whose entry would be in the national interest, as determined 
by the Secretary of State, the Secretary of Homeland Security, or their 
designees; or 

(xii) members of the U.S. Armed Forces and spouses and children of 
members of the U.S. Armed Forces. 
(b) Nothing in this proclamation shall be construed to affect any individ-

ual’s eligibility for asylum, withholding of removal, or protection under 
the regulations issued pursuant to the legislation implementing the Conven-
tion Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, consistent with the laws and regulations of the United 
States. 
Sec. 3. Implementation and Enforcement. (a) The Secretary of State shall 
implement this proclamation as it applies to visas pursuant to such proce-
dures as the Secretary of State, in consultation with the Secretary of Home-
land Security, may establish. The Secretary of Homeland Security shall 
implement this proclamation as it applies to the entry of aliens pursuant 
to such procedures as the Secretary of Homeland Security, in consultation 
with the Secretary of State, may establish. 

(b) Consistent with applicable law, the Secretary of State, the Secretary 
of Transportation, and the Secretary of Homeland Security shall ensure 
that any alien subject to this proclamation does not board an aircraft traveling 
to the United States. 

(c) The Secretary of Homeland Security may establish standards and proce-
dures to ensure the application of this proclamation at and between all 
United States ports of entry. 

(d) An alien who circumvents the application of this proclamation through 
fraud, willful misrepresentation of a material fact, or illegal entry shall 
be a priority for removal by the Department of Homeland Security. 
Sec. 4. Termination. This proclamation shall remain in effect until terminated 
by the President. The Secretary of Health and Human Services shall rec-
ommend that the President continue, modify, or terminate this proclamation 
as described in section 5 of Proclamation 9984, as amended. 

Sec. 5. Effective Date. This proclamation is effective at 11:59 p.m. eastern 
daylight time on March 13, 2020. This proclamation does not apply to 
persons aboard a flight scheduled to arrive in the United States that departed 
prior to 11:59 p.m. eastern daylight time on March 13, 2020. 

Sec. 6. Severability. It is the policy of the United States to enforce this 
proclamation to the maximum extent possible to advance the national secu-
rity, public safety, and foreign policy interests of the United States. Accord-
ingly: 

(a) if any provision of this proclamation, or the application of any provision 
to any person or circumstance, is held to be invalid, the remainder of 
this proclamation and the application of its provisions to any other persons 
or circumstances shall not be affected thereby; and 

(b) if any provision of this proclamation, or the application of any provision 
to any person or circumstance, is held to be invalid because of the lack 
of certain procedural requirements, the relevant executive branch officials 
shall implement those procedural requirements to conform with existing 
law and with any applicable court orders. 
Sec. 7. General Provisions. (a) Nothing in this proclamation shall be construed 
to impair or otherwise affect: 
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(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
(b) This proclamation shall be implemented consistent with applicable 

law and subject to the availability of appropriations. 

(c) This proclamation is not intended to, and does not, create any right 
or benefit, substantive or procedural, enforceable at law or in equity by 
any party against the United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 
IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day 
of March, in the year of our Lord two thousand twenty, and of the Independ-
ence of the United States of America the two hundred and forty-fourth. 

[FR Doc. 2020–05578 

Filed 3–13–20; 11:15 am] 

Billing code 3295–F0–P 
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Memorandum of March 11, 2020 

Making General Use Respirators Available 

Memorandum for the Secretary of Health and Human Services [and] the 
Secretary of Labor 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 

It is the policy of the United States to take proactive measures to prepare 
for and respond to public health threats, including the public health emer-
gency involving Coronavirus Disease 2019 (COVID–19), which was declared 
by the Secretary of Health and Human Services on February 4, 2020, pursuant 
to section 564 of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
360bbb–3). We must ensure that our healthcare providers have full access 
to the products they need. On March 10, 2020, the Secretary of Health 
and Human Services took action by issuing a declaration pursuant to section 
319F–3 of the Public Health Service Act (42 U.S.C. 247d–6d), which will 
help bring products necessary for addressing the epidemic to healthcare 
providers across the Nation. Unfortunately, at present, public health experts 
anticipate shortages in the supply of personal respiratory devices (respirators) 
available for use by healthcare workers in mitigating further transmission 
of COVID–19. 

To help prevent the spread of COVID–19, the Secretary of Health and Human 
Services shall take all appropriate and necessary steps with respect to general 
use respirators to facilitate their emergency use by healthcare personnel 
in healthcare facilities and elsewhere, including under the authorities granted 
by section 319F–3 of the Public Health Service Act (42 U.S.C. 247d–6d) 
and section 564 of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
360bbb–3). Additionally, the Secretary of Labor shall consider all appropriate 
and necessary steps to increase the availability of respirators. 
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The Secretary of Health and Human Services is authorized and directed 
to publish this memorandum in the Federal Register. 

THE WHITE HOUSE, 
Washington, March 11, 2020 

[FR Doc. 2020–05580 

Filed 3–13–20; 11:15 am] 

Billing code 4150–42–P 
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This list is also available 
online at https:// 
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The text of laws is not 
published in the Federal 
Register but may be ordered 

in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
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Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 
available at https:// 
www.govinfo.gov. Some laws 
may not yet be available. 
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Notification Service 
(PENS) 
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notification service of newly 

enacted public laws. To 
subscribe, go to https:// 
listserv.gsa.gov/cgi-bin/ 
wa.exe?SUBED1=PUBLAWS- 
L&A=1 

Note: This service is strictly 
for email notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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